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EXTRACT  FROM  RULES 

Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County 
of  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  herein- 
after provided,  by  the  judges  of  all  courts  situated  within  the  City  and 
County,  by  Municipal,  State  and  Federal  officers,  and_  any  member  of 
the  State  Bar  in  good  standing  and  practicing  law  in  the  City  and 
County  of  San  Francisco.  Each  book  or  other  item  so  borrowed  shall 
be  returned  within  five  days  or  such  shorter  period  as  the  Librarian 
shall  require  for  books  of  special  character,  including  books  con- 
stantly in  use,  or  of  unusual  value.  The  Librarian  may,  in  his  discre- 
tion, grant  such  renewals  and  extensions  of  time  for  the  return  of 
books  as  he  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  general  public  or 
by  law  students  except  in  unusual  cases  of  extenuating  circumstances 
and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library  by  anyone  for  any  purpose  without  first  giving  writ- 
ten receipt  in  such  form  as  shall  be  prescribed  and  furnished  for  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  of 
the  privilege  of  the  Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shal)  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 
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Ill  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Northern  Divi- 
sion 

No.  6025 

NATIONAL  LABOR  RELATIONS  BOARD, 

Applicant, 

vs. 

LOUISE  HAMILTON, 

Respondent. 

APPLICATION  FOR  ORDER  REQUIRING 
OBEDIENCE  TO  SUBPENA  DUCES 
TECUM 

The  National  Labor  Relations  Board,  hereinafter 
referred  to  as  the  Board,  by  its  General  Counsel, 
acting  through  Louis  S.  Penfleld,  Chief  Law  Offi- 
cer in  the  Board's  Twentieth  Region,  San  Fran- 
cisco, California,  respectfully  applies  to  this  Hon- 
orable Court,  pursuant  to  Section  11  (2)  of  the 
National  Labor  Relations  Act,  as  amended  (Public 
Law  101— 80th  Congress,  1st  Session,  29  U.S.C.A. 
§  141,  et  seq.)  (Supp.  1947),  hereinafter  referred 
to  as  the  Act,  for  an  order  requiring  Louise  Hamil- 
ton, 1527  North  "C"  Street,  Sacramento,  Cali- 
fornia, to  obey  a  subpena  duly  served  upon  her,  as 
set  forth  herein.  In  support  of  said  application  the 
Board,  upon  information  and  belief,  respectfully 
shows  to  this  Court  as  follows: 

1.  This  Court  has  jurisdiction  of  the  matter 
herein  by  virtue  of  Section  11  (2)  of  the  Act,  as 
hereinafter  more  fully  set  forth. 
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2.  The  Board  is  an  agency  of  the  United  States, 
created  pursuant  to  Section  3  (a)  of  the  Act.  A 
copy  of  the  Act,  together  with  the  Board's  Rules 
and  Regulations,  Series  5,  and  Statements  of  Pro- 
cedure, is  attached  hereto,  marked  Exhibit  No.  1, 
parts  (a)  and  (b),  respectively,  and  made  a  part 
hereof. 

3.  Respondent  Louise  Hamilton  is  an  individual 
employed  as  bookkeeper  by  A.  Levy  and  J.  Zentner 
Co.,  a  California  corporation,  having  a  place  of 
business  at  1527  N.  ''C"  St.,  Sacramento,  Califor- 
nia. The  said  A.  Levy  and  J.  Zentner  Co.,  was,  be- 
fore December  31,  1946,  one  of  several  co-partners 
doing  business  at  Sacramento,  California,  in  the 
name  and  style  of  Rainier  Distril)uting  Co.  There- 
after, the  said  A.  Levy  and  J.  Zentner  Co.,  did 
business  at  the  same  place  in  the  name  and  style  of 
Valley  Beverage  Company  and  Bell  Distributing 
Company. 

4.  The  Board  is  empowered  by  virtue  of  Sec- 
tion 10  of  the  Act  to  prevent  any  person  from  en- 
gaging in  any  unfair  labor  practices  within  the 
meaning  of  Section  8  of  the  Act  which  affect  or 
tend  to  affect  commerce  within  the  meaning  of  Sec- 
tion 2  (6)  and  (7)  of  the  Act. 

5.  Upon  charges  filed  pursuant  to  Section  10  (b) 
of  the  Act,  the  General  Counsel  of  the  National 
Labor  Relations  Board,  on  behalf  of  the  Board, 
through  the  Regional  Director  of  the  Twentieth 
Region  of  the  Board  in  San  Francisco,  on  April 
26,  1948,  pursuant  to  Section  10  (b)  of  the  Act, 
duly  issued  a  complaint  alleging,  inter  alia,  that  A. 
Levy  and  J.  Zentner  Co.,  doing  business  in  the 
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name  and  style  of  Valley  Beverage  Company,  as 
successor  to  Rainier  Distributing  Co.,  had  engaged 
in  and  is  engaging  in  unfair  labor  practices  within 
the  meaning  of  Section  8  (a),  subsections  (1)  and 
(3),  and  Section  2  (6)  and  (7)  of  the  Act.  The  pro- 
ceeding in  which  said  complaint  was  issued  bears  the 
Board  docket  numbers  ^'Case  No.  20-C-1570,  Case 
No.  20-C-1571,  and  Case  No.  20-C-1572"  and  the 
full  title  thereof  appears  in  the  caption  of  said 
complaint,  a  copy  of  which  is  annexed  hereto,  made 
a  part  hereof,  and  marked  Exhibit  2.  Said  com- 
plaint was  duly  served  upon  A.  Levy  and  J.  Zentner 
Co.,  and  the  said  company  thereafter  filed  its  an- 
swer thereto,  in  substance  denying  that  it  engaged 
in  or  is  engaging  in  the  unfair  labor  practices 
alleged.  Pursuant  to  notice,  a  hearing  on  said 
complaint  was  begun  on  June  14,  1948,  at  Sacra- 
mento, California,  before  a  trial  examiner  of  the 
National  Labor  Relations  Board.  On  June  23,  1948, 
the  hearing  was  continued  sine  die,  subject  to  re- 
opening upon  ten  days'  notice  to  the  parties. 

6.  Section  11  (1)  of  the  Act  provides  that  for 
the  purpose  of  all  hearings  and  investigations  which, 
in  the  opinion  of  the  Board,  are  necessary  and 
proper  for  the  exercise  of  the  powers  vested  in  it 
by  Sections  9  and  10  of  the  Act,  the  Board,  or  any 
member  thereof,  shall,  upon  application  of  any  party 
to  the  proceedings,  forthwith  issue  to  such  party 
subpenas  requiring  the  attendance  and  testimony 
of  witnesses  or  the  production  of  any  evidence  in 
such  proceeding  or  investigation  requested  in  such 
application.  Section  11  (1)  of  the  Act  further 
provides  that  within  five  days  after  the  service  of 
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a  subpena  on  any  person  requiring  the  production 
of  any  evidence  in  his  possession  or  under  his  con- 
trol, such  person  may  petition  the  Board  to  revoke, 
and  the  Board  shall  revoke,  such  subpena  if  in  its 
opinion  the  evidence  whose  production  is  required 
does  not  relate  to  any  matter  under  investigation,  or 
any  matter  in  question  in  such  proceedings,  or  if  in 
its  opinion  such  subpena  does  not  describe  with 
sufficient  particularity  the  evidence  whose  produc- 
tion is  required. 

7.  By  virtue  of  Section  203.35  of  the  Board's 
Bules  and  Regulations,  issued  pursuant  to  Section 
6  of  the  Act  and  Section  7  (b)  of  the  Administra- 
tive Procedure  Act  (60  Stat.  237,  5  U.S.C.A.  §  1001, 
et  seq.  (Supp.  1946))  the  trial  examiner  is  author- 
ized, with  respect  to  cases  assigned  to  hun,  sub- 
ject to  the  Rules  and  Regulations  of  the  Board  and 
wdthin  its  power,  to  grant  applications  for  subpenas 
and  to  rule  upon  petitions  to  revoke  subpenas.  By 
virtue  of  Section  203.31  of  the  Board's  Rules  and 
Regulations,  the  trial  examiner  is  empowered  to  re- 
voke the  subpena  if  in  his  opinion  the  evidence 
whose  production  is  required  does  not  relate  to  any 
juatter  under  investigation  or  in  question  in  the 
proceedings  or  the  subpena  does  not  describe  with 
sufficient  particularity  to  evidence  whose  produc- 
tion is  required. 

8.  Section  11  (2)  of  the  Act  provides  that  in 
the  case  of  contumacy  or  refusal  to  obey  a  subpena 
issued  to  any  person,  any  district  court  of  the 
United  States  within  the  jurisdiction  of  which  the 
inquiry  is  carried  on  or  within  the  jurisdiction  of 
which  said  person  is  guilty  of  contumacy  or  refusal 
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to  obey  is  found  or  resides  or  transacts  business, 
upon  application  by  the  Board,  shall  have  jurisdic- 
tion to  issue  an  order  requiring  such  person  to 
appear  before  the  Board,  its  member,  agent,  or 
agency,  and  to  produce  e^ddence  if  so  ordered  or  to 
give  testimony  touching  the  matter  under  investiga- 
tion or  in  question. 

9.  At  various  times  between  June  14  and  June 
22,  1948,  counsel  for  the  General  Counsel  of  the 
Board  requested  A.  Levy  and  J.  Zentner  Co.  to 
produce  by  stipulation  or  competent  witnesses  evi- 
dence respecting  the  purchases  of  merchandise  in 
and  out  of  the  State  of  California  by  the  said  com- 
pany while  doing  business  in  the  name  and  style  of 
Valley  Beverage  Company  or  Bell  Distributing 
Company  and  concerning  its  business  structure, 
manner  of  operation  and  personnel  from  January 
1,  1947,  to  the  present  time.  A.  Levy  and  J.  Zent- 
ner Co.  refused  fully  to  comply  with  such  re- 
quests. 

10.  On  Jmie  23,  1948,  a  subpena  duces  tecum 
duly  issued,  pursuant  to  Section  11  (1)  of  the  Act, 
by  John  M.  Houston,  a  member  of  the  Board,  and 
directed  to  respondent  Louise  Hamilton,  to  appear 
before  a  trial  examiner  of  the  Board  on  the  28th 
day  of  Jime,  1948,  or  sooner,  at  10:00  a.m.,  and 
then  and  there  to  produce  various  documentary 
data  as  therein  described,  and  to  testify,  was  duly 
served  upon  respondent  Louise  Hamilton.  A  copy 
of  the  said  subpena  duces  tecum,  with  affidavit  of 
service,  is  hereto  annexed,  marked  Exhibit  3,  and 
made  a  part  hereof.  On  June  23,  1948,  respondent 
Louise  Hamilton  appeared  at  the  hearing  before  the 
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trial  examiner  of  the  Board  and  filed  lier  Special 
Api)earance  By  Motion  to  Quash  Subpena  and  Pe- 
tition to  Revoke  Subpena,  a  copy  of  which  is  hereto 
annexed,  marked  Exhibit  4,  and  made  a  part 
hereof.  The  trial  examiner  denied  the  said  motion 
to  quash  Subpena  and  Petition  to  Revoke  subpena. 

11.  Respondent  Louise  Hamilton,  upon  advice  of 
her  counsel,  then  failed  and  refused  and  is  contin- 
uing to  fail  and  refuse  to  testify  or  to  produce  the 
books,  records,  and  dociunents  as  called  for  in  the 
subpena  duces  tecum. 

12.  The  books,  records  and  dociunents  called 
for  in  the  subpena  duces  tecmii  are  relevant,  mate- 
rial and  necessary  in  the  aforementioned  proceed- 
ing before  the  Board  and  relate  to  the  matters  under 
uiA'Cstigation  and  in  question  before  the  Board,  in 
that  the  same  bear  upon  whether  or  not  the  opera- 
tions of  A.  Levy  and  J.  Zentner  Co.,  doing  business 
as  Valley  Beverage  Company  or  Bell  Distributing 
Company  affect  commerce  and  whether  or  not  A. 
Levy  and  J.  Zentner  Co.,  doing  business  as  Valley 
Beverage  Company  or  Bell  Distributing  Company 
is  a  successor  to  the  co-partnership  which  formerly 
did  business  as  Rainier  Distributing  Company.  It 
is  desired  by  the  Board's  agents  to  question  re- 
spondent Louise  Hamilton,  as  bookkeeper  for  A. 
Lew  and  J.  Zentner  Co.,  concerning  the  identity 
and  subject  matter  of  the  documents  required  to  be 
produced  by  the  subpena  duces  teculn  concerning 
the  business  operations,  structure  and  personnel  of 
A.  Levy  and  J.  Zentner  Co.,  and  concerning  the 
effect  of  such  operations  on  commerce  within  the 
meaning  of  Sections  2  (6)  and  (7)  of  the  Act. 
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13.  Counsel  for  both  A.  Levy  and  J.  Zentner 
Co.,  and  respondent  Louise  Hamilton  agree  and  ac- 
knowledge that  respondent  Louise  Hamilton  is  a 
competent  witness  who  has  the  ability  to  produce 
the  evidence  described  in  the  subpena  duces  tecum. 

14.  The  refusal  of  said  respondent  Louise  Ham- 
ilton to  obey  the  subpena  duces  tecum  has  impeded 
and  continues  to  impede  the  Board  in  the  investi- 
gation of  the  aforesaid  matters  and  in  the  conduct 
of  the  hearing  upon  the  aforesaid  complaint  and 
in  the  performance  of  its  duties  imder  the  Act. 

AVherefore,  the  applicant,  the  National  Labor  Re- 
lations Board,  respectfully  prays: 

(a)  that  an  Order  to  Show  Cause  be  issued 
forthwith  directing  the  respondent,  Louise  Hamil- 
ton, to  appear  before  this  Court  on  a  day  certain 
to  be  fixed  in  the  Order,  and  show  cause,  if  there 
be  any,  why  an  order  of  this  Court  should  not  issue 
directing  Louise  Hamilton  to  appear  before  the 
Board's  Trial  Examiner,  at  such  time  and  place  as 
this  Court  may  order  and  there  produce  the  books, 
records,  and  documents  described  in  the  aforemen- 
tioned subpena  duces  tecum  and  to  testify  as  de- 
scribed in  the  aforesaid  subpena  duces  tecum. 

(b)  that  upon  the  return  of  said  Order  to  Show 
Cause,  an  order  issue  requiring  respondent  Louise 
Hamilton  to  appear  before  the  Trial  Examiner  of 
the  National  Labor  Relations  Board  at  such  time 
and  place  as  the  Court  may  order  and  there  to  pro- 
duce the  books,  records  and  dociunents  described 
in  the  aforementioned  subpena  duces  teciun  and  to 
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testify  and  give  evidence  as  required  by  the  sub- 
pena  duces  tecum. 

(c)  that  the  applicant,  National  Labor  Rela- 
tions Board,  have  such  other  and  further  relief 
as  may  be  necessary  and  appropriate. 

Dated  at  San  Francisco,  Calif.,  this  29th  day  of 
July,  1948. 

NATIOKxVL  LABOR  RELxYTIONS 
BOARD. 

By  /s/  LOUIS  S.  PENFIELD, 
Chief  Law  Officer,  Twentieth  Region,  San  Francisco, 
California. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

I,  Louis  S,  Penfield,  being  first  duly  sworn,  depose 
and  say  that  I  am  Chief  Law  Officer  for  the  Twen- 
tieth Region,  National  Labor  Relations  Board,  that 
I  have  read  the  foregoing  petition  and  know  the 
contents  thereof,  and  that  the  statements  therein 
upon  personal  knowledge  are  true  and  those  upon 
information  and  belief,  I  believe  to  be  true. 

/s/  LOUIS  S.  PENFIELD, 
Chief  Law  Officer,  20th  Region,  National  Labor  Re- 
lations Board,  San  Francisco,  California. 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  July,  1948. 

[Seal]         /s/  HENRY  B.  LISTER, 
Notary  Public. 


National  Labor  Relations  Board  9 

EXHIBIT  No.  4 

United  States  of  America  Before  the  National  Labor 
Relations  Board,  Twentieth  Region 

Case   No.   20-C-1572,   20-C-1571,   20-C-1570 

In  the  Matter  of  ALFRED  A.  BAROSSO,  AN- 
DREW W.  WILLI,  JOSEPH  W.  BOWMAN, 
WILLIAM  A.  HARTFORD,  and  A.  LEVY  and 
J.  ZENTNER  CO.,  co-partners,  d,/b/a  RAI- 
NIER DISTRIBUTING  CO.,  and  A.  LEVY 
and  J.  ZENTNER  CO.,  d/b/a  VALLEY  BEV- 
ERAGE COMPANY,  as  successor  to  RAINIER 
DISTRIBUTING  CO., 

and 

INTERNATIONAL  UNION  OF  UNITED 
BREWERY,  FLOUR,  CEREAL  AND  SOFT 
DRINK  WORKERS  OF  AMERICA,  LOCAL 
227,  CIO. 

SPECIAL  APPEARANCE  BY  MOTION  TO 
QUASH  SUBPOENA  AND  PETITION  TO 
REVOKE  SUBPOENA 

Now  comes  Louise  Hamilton  and  appears  specially 
before  the  trial  Examiner,  C.  W.  Wittemore,  of  the 
National  Labor  Relations  Board,  for  the  purpose  of 
moving-  to  quash  and  petitioning  to  revoke  the  pur- 
ported process  described  as  a  subpoena  of  the  Na- 
tional Labor  Relations  Board,  No.  B  8870,  which 
appears  to  have  been  issued  on  or  before  June  23rd, 
1948,  in  the  above-entitled  matter,  and  as  grounds 
for  this  motion  and  petition  states : 

I.     That  the  National  Labor  Relations  Board  is 
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without  authority  or  jurisdiction  to  act  or  proceed 
in  this  matter  for  the  following  reasons : 

(a)  That  the  purported  complaint  in  this  mat- 
ter (General  Counsel's  Exhibit  No.  (d)  is  predi- 
cated upon  so-called  "second  amended  charges" 
(General  Counsel  Exhibits  No.  lA,  IB,  and  IC), 
dated  January  24th,  1948,  and  charging  unfair  labor 
practices  allegedly  occurring  in  the  months  of  July 
and  August,  1946. 

(b)  That  there  is  no  contention  or  evidence  in 
this  proceeding  of  service  of  these  so-called  charges 
upon  any  of  the  persons  sought  to  be  charged  at 
any  time  prior  to  February  12th,  1948. 

(c)  That  these  so-called  charges  show  upon  their 
face  that  they  do  not  contain  the  matters  required 
by  Section  203.12  of  the  Rules  and  Regulations  of 
the  National  Labor  Relations  Board,  Series  5,  ef- 
fective August  27th,  1947,  and  in  effect  continu- 
ously thereafter,  and  in  particular  the  matters  re- 
quired by  subsections  (b),  (e)  and  (f)  of  Section 
203.12. 

(d)  That  the  purported  complaint  is  dated 
April  26th,  1948,  and  alleges  unfair  labor  practices 
occurring  in  the  months  of  July  and  August,  1946, 
and  is  without  allegations  of  the  jurisdictional  mat- 
ters required  by  Sections  9  (f),  (g),  and  (h)  and 
10  (b)  of  the  Act,  to-wit: 

(1)  That  charges  were  filed; 

(2)  That  charges  were  served; 

(3)  That  charges  were  served  within  six  months 
of  the  alleged  unfair  labor  practices; 

(4)  That  if  not  filed  in  time  the  charging  party 
or  person  aggrieved  was  prevented  from  doing  so 
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])y  the  reason  of  service  in  the  armed  forces  of  the 
United  States. 

(b)  That  the  charging  union  and  any  national  or 
international  union  with  which  it  is  affiliated  has 
filed  the  documents,  and  reports  required  by  Sec- 
tion 9  (h)  of  the  Act  and  Rule  203.13  of  the  Board. 

(e)  That  no  evidence  has  been  offered  or  ad- 
duced in  these  proceedings,  and  the  representative 
of  the  General  Counsel  has  stated  in  these  proceed- 
ings that  no  evidence  will  be  offered  or  adduced 
by  him  or  on  his  behalf,  as  to  any  of  the  matters  and 
things  set  forth  herein  in  (d)  (1)  (2)  (3),  (4),  (5) 
and  (6). 

(f)  That  the  Trial  Examiner  in  these  proceed- 
ings has  continuously  refused  and  does  now  refuse 
to  permit  respondents  to  interrogate  witnesses  pro- 
duced by  the  representative  of  the  General  ComiseJ 
in  these  proceedings  as  to  any  of  the  matters  or 
things  required  by  Section  9  (h)  of  the  Act,  and 
by  Rules  203.12  (e),  (f)  and  203.13  upon  the  ground 
that  questions  so  directed  are  incompetent,  irrele- 
vant, and  immaterial  to  the  issues  in  this  matter. 

II.  That  by  acting  or  proceeding  in  this  matter 
the  National  Labor  Relations  Board  is  denying  re- 
spondents due  process  of  law  in  contravention  of 
the  Fifth  Amendment  to  the  Constitution  of  the 
United  States  for  the  following  reasons: 

(a)  That  this  matter  has  been  initiated  and  is 
being  prosecuted  upon  an  unidentified  document  re- 
ceived in  e^ddence  over  objections  of  respondents 
which  purports  to  be  a  complaint  issued  by  a  Re- 
gional Director  of  the  National  Labor  Relations 
Board  without  any  proof  or  evidence  that  the  same 
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was  ever  issued  and  without  any  evidence  that  the 
same  was  issued  or  that  these  proceedings  are  had 
in  conformity  with  Sections  10  (b)  and  9  (f),  (g) 
and  (h)  of  the  Act;  although  the  same  bears  the 
date  of  April  26,  1948. 

(b)  That  said  purported  complaint  alleges  none 
of  the  jurisdictional  requisites  set  forth  in  I  (d), 
above,  and  the  so-called  ^^ second  amended  charges," 
dated  January  24th,  1948,  (Greneral  Counsel's  Ex- 
hibits No.  lA,  IB  and  IC)  show  upon  their  face 
til  at  they  do  not  contain  the  matters  required  by 
Section  203-12  of  the  Rules  and  Regulations  of  the 
National  Labor  Relations  Board,  Series  5,  effec- 
tive August  27th,  1947,  and  in  effect  continuously 
thereafter,  and  in  particular  the  matters  required 
by  subsections  (b),  (e),  and  (f)  of  Section  203.12. 

(c)  That  no  evidence  has  been  offered  or  re- 
ceived in  this  proceeding  that  the  purported  com- 
plaint was  issued  or  that  these  proceedings  fol- 
low compliance  with  Section  10  (b)  of  the  Act 
and  Section  9  (f ),  (g)  and  (h)  of  the  Act. 

III.     That  no  complaint  has  issued  herein. 

Dated  at  Sacramento,  California,  Jime  23rd,  1948. 

Respectfully   submitted, 

/s/  ANTHONY  J.  KENNEDY, 
/s/  CARL  KUCHMAN, 
/s/  GILFORD  G.  ROWLAND, 
/s/  RICHARD  ERNST, 

Counsel  for  Louise  Hamilton. 

[Endorsed]:     Filed  July  29,  1948. 
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[Title  of  District  Court  and  Cause.] 

RETURN  TO  ORDER  TO  SHOW  CAUSE  x\XD 
ANSWER  TO  APPLICATION  FOR  ORDER 

Louise  Hamilton,  respondent  in  the  above-entitled 
matter,  herewith  files  her  return  to  order  to  show 
cause  and  her  answer  to  the  application  for  order 
requiring  obedience  to  subpoena  duces  tecum  and 
admits,  denies  and  alleges  as  follows: 

I. 

Respondent  denies  the  allegations  of  Paragraph 
1  of  the  application  for  order  and  alleges  the  fact 
to  be  that  if  this  Court  has  jurisdiction  it  has  such 
by  virtue  of  Section  11  (2)  of  the  National  Labor 
Relations  Act,  as  amended  (Public  Law  101,  80th 
Congress,  First  Session,  29  U.S.C.A.,  Paragraph 
141,  et  seq.)  (Supp.  1947),  hereinafter  referred  to 
as  ''the  Act."  Such  jurisdiction  is  limited  to  en- 
forcing obedience  to  only  those  subpoenas  as  are 
dul}'  and  regularly  issued  by  the  National  Labor 
Relations  Board  in  a  matter  in  which  the  said  Board 
has  jurisdiction.  Respondent  denies  that  in  the 
matter  herein  concerned  the  said  Board  has  juris- 
diction to  hear  the  matter,  as  is  more  particularly 
hereinafter  alleged. 

II. 

Respondent  admits  the  allegations  contained  in 
the  first  and  second  sentences  of  Paragraph  3  of 
the  application.  As  to  the  allegations  of  the  third 
and  last  sentence  of  said  paragraph,  respondent  ad- 
mits that  A.  Levy  and  J.  Zentner  Co.  did  business 
at  the  same  and  other  places  imder  the  names  and 
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styles  alleged,  but  denies  that  it  did  business  in  said 
place  or  at  any  other  place  as  successor  to  the  Rai- 
nier Distributing  Co.  and  denies  that  it  operated 
any  business  previously  operated  by  the  Rainier 
Distributing  Co. 

III. 
Respondent  denies  the  allegations  of  Paragraph  4 
of  the  said  application  and  alleges  the  fact  to  be: 

(a)  that  under  Section  10  of  the  Act,  the  Board 
is  empowered  to  prevent  any  person  from  engaging 
in  certain  unfair  labor  practices  affecting  commerce, 
but  only  in  those  cases  in  which  the  said  Act  au- 
thorizes and  empowers  the  Board  to  act; 

(b)  that  the  said  Board  does  not  have  jurisdic- 
tion to  issue  a  complaint  based  upon  any  alleged 
unfair  labor  practice  occurring  more  than  six 
months  prior  to  the  filing  of  the  charge  with  the 
Board  and  service  of  a  copy  thereof  upon  the  per- 
son against  whom  the  charge  is  made,  unless  the 
aggrieved  party  was  prevented  from  filing  the 
charge  by  reason  of  service  in  the  armed  forces,  in 
which  event  the  six-months'  period  is  computed 
from  the  date  of  discharge; 

(c)  that  the  said  Board  does  not  have  juris- 
diction to  issue  a  complaint  upon  any  charge  made 
by  a  labor  organization,  unless  the  officers  of  both 
said  labor  organization  and  of  any  national  or  inter- 
national labor  organization  of  which  it  is  an  affiliate 
or  constituent  unit,  have  filed  the  affidavits  as  pro- 
vided by  Section  9(h)  of  said  Act  and  the  said  lal^or 
organizations  have  themselves  complied  with  Sec- 
tion 9(f)  and  (g)  ;  and 

(d)  that  said  Board  does  not  have  jurisdiction 


National  Labor  Relations  Board  15 

to  conduct  a  hearing  on  any  complaint  which  it  does 
not  have  jurisdiction  to  issue ;  and 

(e)  Respondent  further  alleges  that  to  enforce 
the  subpoena  described  in  the  application  or  to 
compel  the  respondent  to  give  any  testimony  in  Na- 
tional Labor  Relations  Board  Case  No.  20-C-1570, 
1571,  1572  would  be  in  violation  of  law  and  in  vio- 
lation of  the  Fourth  and  Fifth  Amendments  to  the 
Constitution  of  the  United  States  and  would  deny 
the  respondent  her  constitutional  rights  under  those 
amendments  and  would  deny  the  right  of  the  re- 
spondents in  the  proceeding  before  the  National 
Labor  Relations  Board  to  due  process  of  law. 

IV. 

Respondent  denies  the  allegations  of  Paragraph  5 
of  said  application  and  denies  that  the  dociunent 
entitled  "Complaint"  attached  to  the  application 
and  marked  Exhibit  2  thereof  is  a  true  and  correct 
copy  of  the  alleged  complaint  issued  by  said  Board, 
and  alleges  the  true  facts  to  be: 

(a)  That  a  labor  organization  known  as  Local 
227  affiliated  with  the  national  labor  organization 
known  as  the  International  Union  of  Brewery, 
Flour,  Cereal  and  Soft  Drink  Workers  of  Amer- 
ica, CIO,  filed  with  the  said  Board  documents  de- 
nominated "Second  Amended  Charge,"  dated  Jan- 
uary 26,  1948,  copies  of  w^hich  documents  are  a  part 
of  respondent's  Exhibit  A  attached  hereto,  and  no 
one  of  said  docmnents  is  a  charge  because  it  does 
not  comply  with  the  provisions  of  Section  10(b)  of 
the  Act  and  does  not  comply  with  the  provisions  of 
Sections   203.12   and   203.13,    Series   5,   Rules   and 
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Regulations  of  the  National  Labor  Relations  Board; 
and  that  said  documents  alleged  that  certain  acts 
occurring  on  or  about  July  30  to  August  5,  1946, 
were  imf air  labor  practices ; 

(b)  that  upon  the  basis  of  said  documents  de- 
nominated "Second  Amended  Charge,"  a  document, 
dated  April  26,  1948,  was  issued  entitled  ''Com- 
plaint" which  in  words  and  figures  is  identical  with 
the  last  8  pages  of  respondent's  Exhibit  A,  which 
is  attached  hereto  and  made  a  part  hereof;  and 
that  said  document  alleged  that  certain  acts  occur- 
ring on  or  about  July  30  to  August  5,  1946,  were 
unfair  labor  practices; 

(c)  That  on  or  about  April  30,  1948,  A.  Levy 
and  J.  Zentner  Co.  received  by  registered  mail  a 
copy  of  a  document  consisting  of  nine  pages,  which 
was  bound  together  by  a  metal  staple  and  which  in 
words  and  figures  is  identical  with  Exhibit  A  at- 
tached hereto  and  made  a  part  hereof ; 

(d)  that  thereafter  A.  Levy  and  J.  Zentner  Co. 
filed  its  Answer  to  said  docimient  entitled  ''Com- 
plaint"; and  that  pursuant  to  notice,  a  hearing  on 
the  said  purported  complaint  was  begim  on  Jime 
14,  1948,  at  Sacramento,  California,  before  a  trial 
examiner  of  the  National  Labor  Relations  Board; 
and  that  on  June  23,  1948,  the  hearing  was  con- 
tinued sine  die,  subject  to  reopening  upon  ten  days' 
notice  to  the  parties  after  final  determination  of  any 
proceeding  in  the  Federal  Courts  for  the  enforce- 
ment of  the  said  subpoena. 

V. 

Respondent  denies  the  allegations  of  Paragraphs 
6,  7  and  8  of  the  said  application  and  alleges  the 
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ti'iK^  facts  to  be  that  the  sections  of  the  Act  and 
the  Rules  and  Regidations  of  the  Board  referred 
to  therein  are  correctly  set  forth  respectively  in 
Exliibit  No.  1,  Part  (a)  and  Exhibit  No.  1,  Part 
(h),  attached  to  the  said  application. 

VL 

Respondent  denies  the  allegations  of  Paragraph 

10  of  the  said  application  and  alleges  the  true  facts 
to  be  that  on  June  23,  1948,  a  subpoena  duces  tecum 
was  issued  by  the  Board  member  named  in  said 
Paragraph  10  and  directed  to  respondent,  requiring 
her  to  appear  at  the  time  and  place  specified  in 
said  paragraph  10;  and  further  alleges  that  said 
subpoena  was  issued  to  compel  the  attendance  of 
resj^ondent  at  the  purported  hearing  being  con- 
ducted before  a  trial  examiner  of  said  Board  in  a 
matter  of  which  the  said  Board  had  no  jurisdic- 
tion as  herein  alleged ;  and  that  respondent  did  spe- 
cialh^  appear  at  the  said  purported  hearing  and  did 
file  her  special  appearance  by  motion  to  quash  sub- 
poena and  petition  to  revoke  subpoena,  a  true  and 
correct  copy  of  which  is  annexed  to  the  application 
and  marked  Exhibit  No.  4 ;  and  that  said  motion  and 
petition  was  denied  by  the  trial  examiner. 

VII. 

Respondent  denies  the  allegations  of  Paragraph 

11  of  the  said  application  and  alleges  the  true  facts 
to  be  that  the  said  respondent,  upon  advice  of  coun- 
sel, refused  to  be  sworn  or  to  testify  or  to  produce 
the  books,  records,  and  documents  as  called  for  in 
the  subpoena  duces  tecum. 
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VIII. 

Respondent  denies  the  allegations  of  Paragraph 

12  of  the  said  application  and  alleges  the  true  facts 
to  be: 

(a)  That  the  evidence,  both  oral  and  documen- 
tary, sought  to  be  secured  from  respondent  through 
said  subpoena  would  be  material  and  competent  evi- 
dence if  the  Board  had  jurisdiction  to  conduct  the 
hearing  in  the  course  of  which  said  subpoena  was 
issued  and  alleges  that  there  is  a  clear  and  affir- 
mative lack  of  jurisdiction  of  the  Board  in  the  said 
proceeding ; 

(b)  That  the  said  subpoena  was  issued  in  the 
course  of  the  hearing  in  Case  No,  20-C-1570,  1571, 
1572  and  with  respect  to  the  alleged  unfair  labor 
practices  set  forth  in  respondent's  Exhibit  A  and  is 
Avith  respect  to  no  other  hearing  or  investigation  of 
the  said  Board. 

IX. 
Respondent  denies  the  allegations  of  ParagTaph 

13  of  said  application  and  alleges  the  true  facts  to 
be  that  counsel  for  A.  Le^-y  and  J.  Zentner  Co. 
and  for  respondent  acknowledge  that  respondent 
Louise  Hamilton  would  be  a  competent  witness  who 
has  the  ability  to  produce  the  evidence  described 
in  the  subpoena  duces  tecmn  if  the  Board  had 
jurisdiction  of  the  matter  upon  which  it  was  seek- 
ing to  conduct  a  hearing ;  and  alleges  that  the  Board 
is  entirely  without  jurisdiction  of  the  said  matter, 
as  herein  alleged. 

X. 
Respondent  denies  the  allegations  of  Paragraph 

14  and  alleges  the  true  facts  to  be  that  the  said 
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subpoena  was  issued  by  the  Board  in  the  course  of 
a  formal  proceeding  under  Section  10(b)  of  the 
Act  upon  the  formal  papers  in  respondent's  Ex- 
hibit A,  which  said  proceeding-  is  clearh^  and  affirm- 
tively  outside  of  the  jurisdiction  of  the  Board,  and 
that  the  refusal  to  comply  with  such  subpoena  in 
no  way  impedes  the  performance  of  any  lawful 
duty  of  the  Board. 

As  a  Further  and  Separate  Defense,  respondent 
alleges : 

XI. 

The  affirmative  allegations  of  Paragraphs  I, 
IV,  VI  and  VII  hereof  are  incorporated  herein  as 
if  set  forth  at  length. 

XII. 

Said  subpoena  was  issued  by  the  Board  in  the 
course  of  its  formal  proceeding — Case  No.  20-C- 
1570,  1571,  1572— under  Section  10(b)  of  the  Act 
upon  the  formal  papers  in  respondent's  Exhibit  A 
and  solely  to  compel  the  production  of  evidence  at 
the  hearing  in  said  proceeding. 

XIII. 

Upon  the  face  of  the  formal  documents  before 
the  Board  in  said  proceeding — its  Case  No.  20-C- 
1570,  1571,  1572 — it  clearly  and  affirmatively  ap- 
pears that  all  action  of  the  Board  in  that  case  is 
wholly  outside  its  jurisdiction  and  that  it  has  no 
possible  statutory  authority  to  proceed  in  such 
case — in  the  following  particulars: 

(a)  The  proceeding  in  said  case  is  with  respect 
to  acts,  alleged  to  be  unfair  labor  practices,  that 
occurred  on  or  about  July  30  to  August  5,  1946, 
and  on  a  dociunent  purported  to  be  a  charge  filed 
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by   a   labor   organization   and   dated   January   26, 
1948; 

(b)  The  said  proceeding  is  with  respect  to  acts, 
alleged  to  be  unfair  labor  practices,  that  occurred 
before  September  15,  1946,  and  with  respect  to 
which  no  charge  was  served  until  long  after  June 
23, 1947,  although  no  aggrieved  party  was  prevented 
from  filing  any  charge  with  respect  to  such  alleged 
unfair  labor  practices  by  reason  of  service  in  the 
armed  forces ; 

(c)  The  docmnents  purported  to  be  the  charges 
of  unfair  labor  practices  on  which  said  proceeding 
is  based  are  not  "charges"  because  they  do  not  sat- 
isfy the  requirements  of  Section  10  of  the  Act  and 
Sections  203.12  and  203.13,  Series  5,  Rules  and 
Regulations  of  the  National  Labor  Relations  Board 
upon  the  basis  of  which  the  purported  complaint 
assertedly  was  issued; 

(d)  The  purported  complaint  contains  no  al- 
legation that  each  officer  of  the  charging  union.  Lo- 
cal 227,  International  Union  of  United  Brewery, 
Flour,  Cereal  and  Soft  Drink  Workers  of  Amer- 
ica, CIO,  has  filed  an  affidavit  that  he  is  not  a  mem- 
ber of  the  Communist  Party  or  affiliated  with  such 
party,  and  that  he  does  not  believe  in,  and  is  not 
a  member  of  or  supports  any  organization  that 
believes  in  or  teaches,  the  overthrow  of  the  United 
States  Government  by  force  or  by  -any  illegal  or 
unconstitutional  methods.  In  fact,  affidavits  of  each 
such  officer  Avere  not  on  file  when  the  said  pur- 
ported complaint  was  issued; 

(e)  The  purported  complaint  fails  to  state  when, 
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if  ever,  the  charges  of  unfair  labor  practices  were 
filed  hy  said  International  Union  of  United  Brew- 
er}', Flour,  Cereal  and  Soft  Drink  Workers  of 
America,  CIO,  Local  227; 

(f)  The  purported  complaint  fails  to  allege 
that  any  charge  of  the  unfair  labor  practices  upon 
which  said  purported  complaint  is  based  was, 
within  six  months  of  the  occurrence  of  said  alleged 
unfair  labor  practice,  served  upon  the  person 
against  whom  such  charge  was  made,  or  was 
served  at  all.  In  fact,  the  ''Second  Amended 
Charge,"  in  Case  No.  20-C-1572,  copy  of  which  is 
part  of  the  purported  complaint,  was  not  served 
until  after  February  10,  1948,  and  no  charge  of 
any  of  the  alleged  unfair  labor  practices  involved 
in  the  purported  complaint  was  served  until  after 
July  1,  1947. 

XIV. 

The  record  before  this  court  shows  without  con- 
tradiction that  all  action  of  the  Labor  Board  in 
said  proceeding— its  Case  No.  20-C-1570,  1571,  1572 
— is  wholly  outside  its  jurisdiction  and  that  it  has 
no  possible  statutory  authority  to  proceed  in  such 
case — in  the  following  particulars: 

(a)  The  fact  of  the  complete  absence  of  jur- 
isdiction of  the  Board  was  seasonably  raised  by  re- 
spondents and  intervenors  at  the  beginning  of  the 
hearing  in  said  proceeding  and  throughout  its  con- 
tinuance ; 

(b)  The  particulars  set  forth  in  subparagraphs 
(a)  through  (f)  inclusive  of  Paragraph  XII  are 
incorporated  herein  as  if  set  forth  at  length; 

(c)  Throughout    the    proceeding    the    General 
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Counsel  of  the  Board  consistently  took  the  posi- 
tion and  maintained  that  proof  would  not  be  sub- 
mitted, and  that  proof  is  not  required,  that  there 
are  on  file  ^Yith  the  Board  the  affidavits  required, 
under  Section  9(h)  of  the  Act,  to  give  jurisdic- 
tion to  issue  a  complaint  on  the  basis  of  the  pur- 
ported charge  filed  by  said  Local  227 ; 

(d)  Throughout  the  said  proceeding  the  General 
Counsel  maintained  that  the  existence  or  non-ex- 
istence of  such  affidavits  is  a  purely  administrative 
fact  open  only  to  the  General  Counsel  of  the  Board 
and  may  not  be  litigated  before  the  Board  or  other- 
wise and  that  such  fact  may  not  be  inquired  into 
by  employers,  imions  or  any  other  interested  per- 
son; 

(e)  There  is  not  on  file  with  the  Board  an  affi- 
davit of  each  officer  of  the  charging  labor  organi- 
zation. Local  227,  stating  the  facts  required,  under 
Section  9(h)  of  the  Act,  to  give  jurisdiction  to 
issue  a  complaint  on  the  basis  of  any  charge  filed 
by  said  labor  organization. 

As  part  of  this  return  of  the  respondent  before 
this  court,  there  are  attached  hereto,  as  respondent's 
Exhibit  B,  true  and  correct  copies  of  excerpts  from 
the  official  transcript  of  the  proceeding  in  Case  No. 
20-C-1570,  1571,  1572. 

XY. 

Respondent  further  alleges  that  to  enforce  the 
subpoena  described  in  the  application  or  to  compel 
the  respondent  to  give  any  testimony  in  the  hearing 
in  National  Labor  Relations  Board  Case  No.  20-C- 
1570,  1571,  1572  would  be  in  violation  of  law  and 
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ill  violation  of  the  Fourth  and  Fifth  Amendments 
to  the  Constitution  of  the  United  States,  and  would 
deny  the  respondent  her  constitutional  rights  under 
the  amendment,  and  would  deny  due  process  of  law 
to  the  respondents  in  said  proceeding  of  the  Board. 

Dated:     San  Francisco,  August  24,  1948. 

/s/  ANTHONY  J.  KENNEDY, 
/s/  GILFORD  G.  ROWLAND, 
/s/  CARL   KITCHMAN, 

/s/  RICHARD  ERNST, 

Attorneys  for  Respondent. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Richard  Ernst,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  one  of  the  attorneys  for  the  respond- 
ent in  the  above-named  proceeding;  that  he  has 
read  the  said  Return  to  Order  to  Show  Cause  and 
Answer  to  Application  for  Order  and  knows  the 
contents  thereof;  and  that  the  same  is  true  of  his 
own  knowledge  except  as  to  the  matters  which  are 
therein  stated  on  information  or  belief,  and  as  to 
those  matters  that  he  believes  it  to  be  true. 

/s/  RICHARD  ERNST. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  August,  1948. 

[Seal]         /s/  EUGENE  P.  JONES, 
Notary  Public  in  and  for  the  City  and  Coimty  of 
San  Francisco,  State  of  California. 
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EXHIBIT  A 

United  States  of  America  Before  the  National  Labor 
Relations  Board,  Twentieth  Region 

Case  No.  20-C-1570,  20-C-1571,  20-C-1572 

In  the  Matter  of  E.  A.  SPARKS,  d/b/a  ACME 
BEVERAGE  COMPANY,  GEORGE  F. 
GOTHMANN,  d/b/a  STERLING  BRANDS, 
ALFRED  A.  BAROSSO,  ANDREW  W. 
WILLI,  JOSEPH  W.  BOT^HMAN,  WILLIAM 
A.  HARTFORD,  and  A.  LEVY  and  J.  ZENT- 
NER  CO.,  co-partners,  d/b/a  RAINIER  DIS- 
TRIBUTING CO.,  and  A.  LEVY  and  J.  ZENT- 
NER  CO.,  d/h/a  VALLEY  BEVERAGE  COM- 
PANY, as  successor  to  RAINIER  DISTRIB- 
UTING CO., 

and 

INTERNATIONAL  UNION  OF  UNITED 
BREWERY,  FLOUR,  CEREAL  AND  SOFT 
DRINK  WORKERS  OF  AMERICA,  LOCAL 
227,  CIO. 

ORDER   CONSOLIDATING   CASES   AND 
NOTICE  OF  CONSOLIDATED  HEARING 

Charges,  i3ursuant  to  Section  10(a)  of  the  Na- 
tional Labor  Relations  Act,  as  amended,  (June  23, 
1947,  Public  Law  101,  80th  Congress;  Chapter  120— 
First  Session)  having  been  filed  in  the  above-enti- 
tled cases  by  International  Union  of  United  Brew- 
ery, Flour,  Cereal  and  Soft  Drink  Workers  of 
America,  Local  227,  affiliated  with  the  Congress  of 
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Industrial  Organizations,  and  the  undersigned  hav- 
ing duly  considered  the  matter  and  deeming  it  nec- 
essary in  order  to  effectuate  the  purposes  of  the 
Act,  and  to  avoid  unnecessary  costs  or  delay, 

It  Is  Hereby  Ordered,  pursuant  to  Section  203.33 
(b)  of  the  National  Labor  Relations  Board  Rules 
and  Regulations — Series  5,  that  these  cases  be,  and 
they  hereby  are  consolidated. 

You  Are  Hereby  Notified  that,  pursuant  to  Sec- 
tion 10(b)  of  the  Act,  on  the  10th  day  of  May,  1948, 
at  Sacramento,  California,  in  the  Supervisors' 
Chambers  of  the  County  Court  House,  7th  and  I 
Streets,  10  a.m.,  a  hearing  will  be  conducted  before 
a  Trial  Examiner  of  the  National  Labor  Relations 
Board  upon  the  allegations  set  forth  in  the  Com- 
plaint attached  hereto,  at  which  time  and  place  the 
parties  will  have  the  right  to  appear  in  person  or 
otherwise,  and  give  testimony. 

In  Witness  Whereof,  the  General  Counsel  of 
the  National  Labor  Relations  Board  on  behalf  of 
the  Board,  has  caused  this  Order  Consolidating 
Cases  and  Notice  of  Consolidated  Hearing  to  be 
signed  by  the  Regional  Director  for  the  Twentieth 
Region  on  this  26th  day  of  April,  1948. 

/s/  GERALD  A.  BROWN, 
Regional  Director,  National  Labor  Relations  Board, 
407  Federal  Office  Building,  San  Francisco,  Cali- 
fornia. 
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United  States  of  America  Before  tlie  National  T.a1)or 
Relations  Board,  Twentieth  Region. 

[Title  of  Causes  Nos.  20-C-1570-71-72.] 

COMPLAINT 

It  having  been  charged  bv  International  Union 
of  United  Brewery,  Flour,  Cereal  and  Soft  Drink 
Workers  of  America,  Local  227,  affiliated  with  the 
Congress  of  Industrial  Organizations,  that  E.  A. 
Sparks,  d/b/a  Acme  Beverage  Company,  herein 
called  Respondent  Sparks;  George  F.  Gothmann, 
d/b/a  Sterling  Brands,  herein  called  Respondent 
Gothmann;  and  Alfred  A.  Barosso,  Andrew  W. 
Willi,  Joseph  W.  Bowman,  William  A.  Hartford, 
and  A.  Levy  and  J.  Zentner  Co.,  co-partners, 
d/l^/a  Rainier  Distributing  Co.,  and  A.  Levy  and 
J.  Zentner  Co.,  d/b/a  Valley  Beverage  Company, 
as  successors  to  Rainier  Distributing  Co.,  herein 
collectively  called  the  Respondents  Rainier,  have  en- 
gaged in  and  are  now  engaging  in  certain  unfair 
labor  practices  affecting  commerce,  as  set  forth  in 
the  National  Labor  Relations  Act,  as  amended, 
lierein  called  the  Act,  the  General  Counsel  of  the 
National  Labor  Relations  Board,  on  behalf  of  the 
Board,  by  the  Regional  Director  for  the  Twentieth 
Region,  designated  by  the  Board's  Rules  and  Reg- 
ulations, Series  5,  Section  203.15,  hereby  issues  his 
complaint  and  alleges  as  follows: 

I. 

A.  Respondent  Sparks  is  now  and  at  all  times 
hereinafter  mentioned  has  been  an  individual  en- 
gaged through  his  place  of  business  at  Sacramento, 
California,  in  the  distribution  of  malt  beverages, 
wine  and  candy. 
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B.  Respondent  Gothmann  is  now  and  at  all 
times  hereinafter  mentioned  has  been  an  individual 
engaged  through  his  place  of  business  at  Sacra- 
mento, California,  in  the  distribution  of  malt  bev- 
erages and  wine. 

C.  At  all  times  hereinafter  mentioned  before  De- 
cember 31,  1946,  Alfred  A.  Barosso,  Andrew  W. 
Willi,  Joseph  W.  Bowman,  William  A.  Hartford, 
and  A.  Levy  and  J.  Zentner  Co.,  a  California  cor- 
poration, were  co-partners,  doing  business  in  the 
name  and  style  of  Rainier  Distributing  Co.  They 
engaged,  through  their  place  of  business  at  Sac- 
ramento, California,  in  the  distribution  of  malt 
beverages  and  wine.  On  or  about  December  31, 
1946,  A.  Levy  and  J.  Zentner  Co.,  purchased  the 
assets  of  the  above-described  co-partnership  and 
has  since,  under  the  name  of  Valley  Beverage  Com- 
pany, continued,  as  successor  to  the  said  co-partner- 
ship, to  operate  the  business  formerly  engaged  in 
by  it. 

II. 

The  respondents  named  above,  in  the  course 
and  conduct  of  their  business  operations,  caused 
and  have  continuously  caused  substantial  amounts 
of  materials  to  be  purchased,  delivered  and  trans- 
ported in  interstate  commerce  from  and  through 
states  of  the  United  States  other  than  the  State 
of  California. 

III. 

International  Brotherhood  of  Teamsters,  Chauf- 
feurs, Warehousemen  and  Helpers  of  America, 
affiliated  with  the  American  Federation  of  Labor, 
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herein  called  the  Teamsters,  is  and  at  all  times 
hereinafter  mentioned  has  been,  a  labor  organi- 
zation within  the  meaning  of  Section  2(5)  of  the 
Act. 

IV. 
The  respondents,  by  their  respective  officers  and 
agents,  while  engaged  in  the  operations  described 
above,  1  aid-off  the  employees  named  below  on  or 
about  the  dates  set  opposite  their  names  and  there- 
after refused  to  employ  them  unless  or  until  they 
affiliated  with  or  obtained  clearance  from  the  Team- 
sters : 

By  Respondent  Sparks 

Raphael  Andereggen,  July  30,  1946. 
Archie  P.  Cope,  July  30,  1946. 
Albert  Kozlosky,  July  30,  1946. 
Theodore  G.  Parks,  July  30,  1946. 
Manuel  Machado,  July  30,  1946. 
Victor  Stassi,  July  30,  1946. 

By  Respondent  Gothmann 

Edgar  Main,  Jr.,  August  1,  1946. 
Arnold  Bird,  August  1,  1946. 
William  Booth,  August  1,  1946. 
John  Gonsalves,  August  1,  1946. 
Charles  W.  Follett,  August  1,  1946. 
Clarence  Kulil,  August  1,  1946. 
Leo  Kozlosky,  August  1,  1946. 
John  L.  Huston,  August  1,  1946. 
Lynn  Matteson,  August  1,  1946. 
Angelo  D'Agostino,  August  1,  1946. 
Emmet  McCauley,  August  1,  1946. 
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By  Respondents  Rainier 
Alfred  Costanzo,  August  5,  1946. 
W.  E.  Beagle,  August  5,  1946. 
Tom  J.  Enos,  August  5,  1946. 
Vernon  Beagle,  August  5,  1946. 
Gilbert  Kozlosky,  August  5,  1946. 
Mike  Matievich,  August  5,  1946. 
Oscar  Matranga,  August  5,  1946. 
Ernest  Bowles,  August  5,  1946. 
George  P.  Wolff,  August  5,  1946. 

V. 

The  respondents,  by  their  officers  and  agents, 
while  engaged  in  their  operations  described  above, 
did,  from  on  or  about  July  28,  1946,  until  August 
26,  1946,  inform  their  employees  that  they  could 
not  continue  their  employment  unless  they  affiliated 
with  or  obtained  clearance  from  the  Teamsters. 

VI. 

By  their  acts  set  forth  in  paragraph  IV,  above, 
each  of  the  respondents  discriminated  and  is  dis- 
criminating in  regard  to  hire  or  tenure  of  employ- 
ment or  terms  or  conditions  of  employment  of  its 
employees  named  in  said  paragraph,  and  encour- 
aged membership  in  a  labor  organization  and 
thereby  engaged  in  and  is  engaging  in  unfair  labor 
practices  within  the  meaning  of  Section  8(a)  (3) 
of  the  Act. 

VII. 

By  their  acts  set  forth  in  paragraphs  IV  and 
V,  above,  each  of  the  respondents  interferred  with, 
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restrained,  and  coerced,  and  is  interferring  with, 
restraining,  and  coercing  its  employees  in  the 
exercise  of  the  rights  guaranteed  to  them  in  Sec- 
tion 7  of  the  Act,  and  did  thereby  engage  in  and 
is  thereby  engaging  m  unfair  labor  practices  within 
the  meaning  of  Section  8(a)   (1)  of  the  Act. 

VIII. 

The  acts  of  the  respondents  set  forth  in  para- 
graphs IV  and  V,  above,  occurring  in  connection 
with  the  operations  of  the  respondents  described 
in  paragraphs  I  and  II,  above,  have  a  close,  inti- 
mate, and  substantial  relation  to  trade,  traffic,  and 
commerce  among  the  several  states  and  tend  to  lead 
to  labor  disputes  burdening  and  obstructing  com- 
merce and  the  free  flow  of  commerce. 

IX. 

The  aforesaid  acts  of  the  respondents  set  forth 
in  paragraphs  IV  and  V,  above,  and  each  of  them, 
constitute  unfair  labor  practices  within  the  mean- 
ing of  Section  8(a)(1)  and  (3),  and  Section  2,  (6) 
and  (7)  of  the  Act. 

Wherefore,  the  General  Counsel  of  the  National 
Labor  Relations  Board,  on  behalf  of  the  Board,  on 
this  26th  day  of  April,  1948,  issues  his  Complaint 
against  E.  A.  Sparks,  d/b/a  Acme  Beverage  Corn- 
pan}^  ;  Cleorge  F.  Gothmann,  d/b/a  Sterling  Brands ; 
Alfred  A.  Barosso,  Andrew  W.  Willi,  Joseph  W. 
Bowman,  William  A.  Hartford,  and  A.  Levy  and 
J.  Zentner  Co.,  co-partners,  d/b/a  Rainier  Distrib- 
uting Co. ;  and  A.  Levy  and  J.  Zentner  Co.,  d/b/a 
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Valley  Beverage  Company,  as  successor  to  Rainier 
Distributing  Co.;  the  respondents  herein. 

/s/  GERALD  A.  BROWN, 

Regional  Director,  National  Labor  Relations  Board, 
Twentieth  Region. 

NLRB— 501 

(3-1-46) 

United  States  of  America 
National  Labor  Relations  Board 

SECOND  AMENDED  CHARGE 

Pursuant  to  Section  10  (b)  of  the  National  Labor 
Relations  Act,  the  undersigned  hereby  charges  that 
E.  A.  Sparks,  d/b/a  Acme  Beverage  Company  at 
Sacramento,  California,  employing  12  workers  in 
Beer  Distributing,  has  engaged  in  and  is  engaging 
in  unfair  labor  practices  within  the  meaning  of  Sec- 
tion 8,  subsections  (1)  and  (3)  of  said  Act,  in 
that 

1.  Said  Company,  on  or  about  July  30,  1946, 
discharged  from  its  employ  the  following  persons: 
R.  Andereggen,  Archie  P.  Cope,  Albert  Kozlosky, 
Manuel  Machado,  Theodore  C  Parks,  and  Victor 
Stassi  because  of  their  membership  in  International 
Union  of  United  Brewery,  Flour,  Cereal  and  Soft 
Drink  Workers  of  America,  and  their  failure  and 
refusal  to  become  and  remain  members  of  Int'l 
Brotherhood  of  Teamsters,  Chauffeurs,  Warehouse- 
men and  Helpers  of  America,  AFL. 
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By  the  acts  set  forth  in  the  paragraph  above  and 
by  other  Acts  and  statements,  it,  by  its  officers, 
agents  and  employees  interfered  with,  restrained 
and  coerced  its  employees  in  the  exercise  of  the 
rights  guaranteed  in  Section  7  of  the  said  Act,  in 
violation  of  Section  8,  subdivision  (1)  of  said  Act. 

The  undersigned  further  charges  that  said  unfair 
labor  practices  affecting  commerce  within  the  mean- 
ing of  said  Act. 

(Full  name  of  labor  organization  or  person  fil- 
ing charge.) :  International  Union  of  United  Brew- 
ery, Flour,  Cereal  and  Soft  Drink  Workers  of 
America,  CIO,  Local  227. 

(Address)  :  601  Polk  Street,  San  Francisco,  Cali- 
fornia.   (Telephone) :  GR.  4-8646. 

Do  Not  Write  in  this  Space— Case  No.  20-C-1570. 
Docketed  1/26/48. 

By  /s/  HAROLD  H.  BONDY, 
Int.  Rep. 

Subscribed  and  sworn  to  before  me  this  26th 
day  of  January,  1948,  at  San  Francisco,  Califor- 
nia, as  true  to  the  best  of  deponent's  knowledge,  in- 
formation, and  belief. 

/s/  NATALIE  P.  ALLEN, 
Board  Agent. 

(Submit  Original  and  Three  Copies  of  this 
Charge.) 
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NLRB  501 

(3/1/46) 

United  States  of  America 
National  Labor  Relations  Board 

SECOND  AMENDED  CHARGE 

Pursuant  to  Section  10(b)  of  the  National  Labor 
Relations  Act,  the  undersigned  hereby  charges  that 
George  F.  Gothmann,  d/b/a  Sterling  Brands,  at 
Sacramento,  California,  employing  14  workers  in 
Beer  Distributing,  has  engaged  in  and  is  engaging 
in  unfair  labor  practices  within  the  meaning  of 
Section  8,  subsections  (1)  and  (3)  of  said  Act,  in 
that 

1.  Said  Company,  on  or  about  August  1,  1946, 
discharged  from  its  employ  the  following  persons: 
Edgar  Main,  Jr.,  Arnold  Bird,  William  Booth, 
John  Gonsalves,  Charles  W.  Follett,  Clarence  Ku- 
lil,  Leo  Kozlosky,  John  L.  Huston,  Lynn  Matteson, 
Angelo  D'Agostino,  and  Emmet  McCauley,  because 
of  their  membership  in  International  Union  of 
United  Brewery,  Flour,  Cereal  and  Soft  Drink 
Workers  of  America,  and  their  failure  and  refusal 
to  become  and  remain  members  of  International 
Brotherhood  of  Teamsters,  Chauffeurs,  Warehouse- 
men and  Helpers  of  America,  AFL. 

By  the  acts  set  forth  in  the  paragraph  above  and 
by  other  acts  and  statements,  it,  by  its  officers,  agents 
and  employees  interfered  with,  restrained  and  co- 
erced its  employees  in  the  exercise  of  the  rights 
guaranteed  in  Section  7  of  the  said  Act,  in  viola- 
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tion  of  Section  8,  subdivision  (1)   of  said  Act. 

The  undersigned  further  charges  that  said  un- 
fair labor  practices  are  unfair  labor  practices  af- 
fecting commerce  within  the  meaning  of  said  Act. 

(Full  name  of  labor  organization  or  person  fil- 
ing charge) :  International  Union  of  United  Brew- 
ery, Flour,  Cereal  and  Soft  Drink  Workers  of 
America,  CIO. 

•     (If  labor  organization,  local  name,  number  and 
affiliation):     Local  227. 

(Address) :  601  Polk  Street,  San  Francisco, 
Calif. 

(Telephone  number):     GR.  4-8646. 

Do  Not  Write  In  This  Space.  Case  No.  20-C-1571. 
Docketed  1/26/48. 

By  /s/  HAROLD  H.  BONDY, 
Int.  Rep. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  January,  1948,  at  San  Francisco,  Calif.,  as  true 
to  the  ])est  of  deponent's  knowledge,  information, 
and  belief. 

/s/  NATALIE  P.  ALLEN, 
Board  Agent. 

.     (Submit  original  and  three  copies  of  this  Charge.) 
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NLRB  501 

(3-1-46)  -  ;; 

United  States  of  America 

National  Labor  Relations  Board 

SECOND  AMENDED  CHARGE 

Pursuant  to  Section  10(b)  of  the  National  Labor 
Relations  Act,  the  undersigned  hereby  charges  that 
Alfred  A.  Barosso,  Andrew  W.  Willi,  Joseph  W. 
Bowman,  William  A.  Hartford,  and  A.  Levy  and 
J.  Zentner  Co.,  co-partners  d/b/a  Rainier  Distrib- 
uting Co.,  and  A.  Levy  and  J.  Zentner  Co.,  d/b/a 
Valley  Beverage  Company,  as  successor  to  Rainier 
Distributing  Co.,  at  Sacramento,  California,  em- 
ploying 9  w^orkers  in  Beer  Distributing,  has  en- 
gaged in  and  is  engaging  in  unfair  labor  practices 
within  the  meaning  of  Section  8,  subsections  (1) 
and  (3)  of  said  Act,  in  that 

1.  Said  Company  on  or  about  August  5,  1946, 
discharged  from  its  employ  the  following  persons: 
Alfred  Costanzo,  W.  E.  Beagle,  Vernon  Beagle, 
Tom  J.  Enos,  Gilbert  Kozlosky,  Mike  Matievich, 
Oscar  Matranga,  Ernest  Bowles,  and  George  P. 
Wolff,  because  of  their  membership  in  Int'l  Union 
of  United  Brewery,  Flour,  Cereal  and  Soft  Drink 
Workers  of  America,  and  their  failure  and  refusal 
to  become  and  remain  members  of  Int'l  Brother- 
hood of  Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers  of  America,  AFL. 

2.  By  the  acts  set  forth  in  the  paragraph  above 
and  by  other  acts  and  statements,  it,  by  its   offi- 
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cers,  agents  and  employees,  interfered  with,  re- 
strained and  coerced  its  employees  in  the  exercise 
of  the  rights  guaranteed  in  Section  7  of  the  said 
Act,  in  violation  of  Section  8,  subdivision  (1)  of 
said  Act. 

The  undersigned  further  charges  that  said  unfair 
labor  practices  are  unfair  labor  practices  affecting 
commerce  within  the  meaning  of  said  Act. 

(Full  name  of  labor  organization  or  person  fil- 
ing charge)  :  International  Union  of  United  Brew- 
ery, Flour,  Cereal  and  Soft  Drink  Workers  of 
America,  CIO. 

(If  labor  organization,  local  name,  number  and 
affiliation)  :     Local  227. 

(Address) :  601  Polk  Street,  San  Francisco, 
Calif. 

(Telephone  number)  :     GR.  4-8646. 

Do  Not  Write  In  This  Space.  Case  No.  20-C-1572. 
Docketed  1/26/48. 

By  /s/  HAROLD  H.  BONDY, 
Int.  Rep. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  January,  1948,  at  San  Francisco,  Calif.,  as  true 
to  the  best  of  deponent's  knowledge,  information 
and  belief. 

/s/  NATALIE  P.  ALLEN, 
Board  Agent. 

(Submit  Original  and  Three  Copies  of  This 
Charge.) 
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EXHIBIT  B 

EXCERPTS  FROM  THE  OFFICIAL  REPORT 
OF  THE  PROCEEDINGS  BEFORE  THE 
NATIONAL  LABOR  RELATIONS  BOARD 

IN  CASE  No.  20-C-1570,  1571,  1572. 

Proceedings  of  June  14,  1948: 

*  *     * 

"Mr.  Rowland:  On  behalf  of  E.  A.  Sparks  and 
George  F.  Gothmann,  I  will  object  to  the  introduc- 
tion of  the  documents  in  evidence  on  the  ground 
that  there  has  been  no  proof  of  service  of  the 
charges  in  the  time  required  by  law;  further,  that 
there  is  no  showing  that  the  Board  has  authority 
to  issue  the  Complaint  in  the  matter,  in  the  ab- 
sence of  such  service."    (P.  11) 

*  *     * 

''Mr.  Kennedy:  The  same  objection  to  the  intro- 
duction in  evidence  is  made  on  behalf  of  the  parties 
whom  I  designated  here.  It  appears  on  the  face  of 
the  documents  filed  that  no  notice  was  given  within 
six  months;  there  was  no  filing  or  service. 

"Trial  Examiner  Whittemore:     What  was  that? 

"Mr.  Kennedy:  It  appears  on  the  face  of  the 
documents  themselves  that  no  notice — that  is,  no 
charges  were  filed  nor  were  any  charges  served, 
within  six  months  from  the  date  of  the  occurrence 
of  the  alleged  violation."   (P.  12) 

*  *     * 

"Mr.  McCarthy:  *  *  *  the  jurisdiction  of  a  body 
set  by  Congress  must  be  affirmatively  established 
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and  may  not  be  assumed.  That  applies  to  the  Cir- 
cuit Courts  and  all  Boards.  Consequently,  we  must 
o'o  on  the  record  that  is  offered.  The  record  that  is 
offered  to  the  earliest  date  is  the  26th  day  of  Jan- 
uary, 1948. 

''So  long  as  the  matter  is  jurisdictional,  I  think 
it  is  up  to  the  Board's   Counsel  to   establish  his 
right  to  proceed."    (P.  15) 
*     *     * 

"Mr.  Ernst:  *  *  *  Now  as  to  the  other  docu- 
ments prior  to  'q'  through  'v,'  that  is  'a'  through 
'p,'  we  do  not  believe  that  they  are  properly  ad- 
missible in  evidence,  on  the  ground  that  the  Board 
has  no  authority,  no  jurisdiction  to  proceed  with 
this  case,  in  view  of  the  fact  that  Section  10(b) 
])rohibits  them  from  issuing  the  complaint  that  was 
issued  in  this  case.  Since  the  General  Counsel's 
complaint  is  not  permitted  by  law  and  the  Board  has 
no  authority  or  jurisdiction  to  entertain  or  take  any 
action  on  the  basis  of  a  complaint  that  the  General 
Counsel  cannot  issue,  this  entire  proceeding  is  non- 
existent simply  by  lack  of  jurisdiction  of  the  Board 
to  proceed ;  and  for  that  reason,  the  Board  can  take 
no  action. 

"Similarly,  there  is  no  proof  in  the  proceedings 
here  that  the  charging  party  or  parties,  whichever 
it  may  be,  have  complied  with  the  Communist  Af- 
fidavit provisions  and  the  information  provisions. 
Until  there  is  proof  that  that  has  occurred,  there  is 
no  showing  that  the  General  Counsel  had  any  au- 
thority to  issue  the  Complaint.  Until  there  is  a 
showing  that  the  General  Counsel  had  authority  to 
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issue  the  Complaint,  there  is  no  basis  for  proceed- 
in,o-  here  and  there  is  no  basis  for  accepting  in  evi- 
dence a  document  which  purports  to  be  a  complaint. 

''Under  those  circimistances,  it  seems  clear  that 
the  Board  has  not  given  the  necessary  foundation 
evidence  with  respect  to  the  documents  in  order  for 
them  to  be  accepted  in  evidence.  They  are  merely 
pieces  of  paper,  and  I  see  no  reason  wliy  pieces  of 
pa])er  should  be  accepted  in  evidence  until  the  foun- 
dation to  show^  that  they  are  actually  what  they  pur- 
port to  be  has  been  shown. 

"I  am  not  certain  as  to  whether  service  of  the 
other  documents  is  clearly  taken  care  of,  although 
it  may  be. 

"Trial  Examiner  Whittemore:  Does  General 
Counsel  wish  to  be  heard  on  these  various  objec- 
tions ? 

''Mr.  Law:  Well,  I  am  reluctant  to  even  dig- 
nify the  objections  by  an  extended  answer.  I  think 
they  are  without  merit  on  their  face.  Unless  the 
Trial  Examiner  wishes  whatever  assistance  he  might 
derive  from  argiunent  on  specific  objections,  I  don't 
fee]  that  an  answer  is  necessary. 

"Is  there  any  particular  point  made  upon  which 
you  w^ould  like  the  assistance  of  argument? 

"Trial  Examiner  Whittemore:  I  think  not.  I 
think  counsel  who  made  the  objections  will  agree 
that  if  I  don't  receive  these  documents  in  evidence, 
there  will  be  no  support  in  the  record  from  which 
he  may  argue. 

"Mr.  Ernst:  I  think,  Mr.  Examiner,  my  point  is 
that  the  General  Counsel  should  lay  the  founda- 
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tions  before  they  are  accepted  into  evidence,  and 
when  he  puts  the  foundation  evidence  in  then  per- 
haps some,  or  perhaps  even  all  of  them  might  be 
shown  to  be  material. 

"Trial  Examiner  Whittemore:  Just  what  are 
you  going  to  argue  on,  if  we  don't  receive  them 
in  evidence? 

"Mr.  Ernst:  Then  you  won't  have  a  Complaint 
issued  and  you  can't  issue  an  Order. 

"Trial  Examiner  Whittemore:     I  will  overrule 
the  objection."    (Pp.  28-30) 
*     *     * 

"Trial  Examiner  Whittemore:     *  *  * 

"  It  is  my  understanding,  then,  simply  to  sum  mat- 
ters up,  that  the  Respondents  and  the  prospective 
Intervener  are  contending  that  10(b)  of  the  Act 
specifically  makes  it  mandatory  that  not  only  should 
there  have  been  a  filing  of  the  charge  within  the 
six  months  period  after  the  occurrence  of  the  al- 
leged unfair  labor  practices,  but  that  each  of  the 
Respondents  must  have  been  served  with  copies  of 
those  charges. 

"Mr.   Ernst:     That   is   correct. 

"Trial  Examiner  Whittemore:  Is  that,  in  sub- 
stance, your  position? 

"Mr.  Ernst:     Yes. 

"Mr.  Kuchman:     Precisely. 

"Trial  Examiner  Whittemore:  As  I  understand 
it.  General  Counsel's  position  is  that  since  the  un- 
fair labor  practices  and  the  original  charges  oc- 
curred before  the  passage  of  the  Act,  that  Section 
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10(b)  does  not  apply.  Is  that,  in  essence,  General 
Counsel's  position? 

''Mr.  Magor:     That  is  our  contention. 

"Mr.  Law:  We  think  that  it  might  apply  had 
there  been  no  charges  at  all  filed  within  six  months 
of  the  alleged  occurrences,  but  that  is  not  the  situa- 
tion we  are  confronted  with. 

''Trial  Examiner  Whittemore:  Then  you  claim 
that  charges  were  filed  within  the  six  months  pe- 
riod? 

"Mr.  Law:     Yes. 

"Trial  Examiner  Whittemore:  Regardless  of 
w^hether  it  was  before  the  Act  was  passed  or  not? 

"Mr.  Law:     Yes. 

"Trial  Examiner  Whittemore:  Your  claim  is 
that  under  any  circumstances  charges  were  filed 
within  the  six  months  period? 

"Mr.  Law:     Yes. 

' '  Trial  Examiner  Whittemore :  Do  you  also  claim 
that  service  was  made?  I  think  that  gets  back  to 
the  point  where  you  were  sure  you  were  informed 
of  them  but  you  w^ere  not  positive  of  service. 

"Mr.  Law:  We  can  and  will  show  that  they 
were  served  prior  to  the  expiration  of  the  six  months 
]:)eriod  established  by  the  amendments  to  the  Act. 

"Trial  Examiner  Whittemore:  Well,  then  on 
that  point  you  would  bring  into  play  your  conten- 
tion that  even  though  they  were  filed  within  the 
six  months  period,  it  wasn't  essential  under  the 
terms  of  the  Act  that  they  were  filed  within  the 
six  months  period  or  served  within  the  six  months 
period,  as  I  understand  it,  your  contention  would 
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be  that  as  long  as  they  were  served  mthin  six 
months  after  the  effective  date  of  the  Act,  they 
wonld  come  then  within  the  provision,  is  that  cor- 
rect ? 

"Mr.  Law:  I  think  so,  yes.  We  have  a  hypo- 
thetical situation  that  if  no  charges  had  been  filed 
at  all  within  six  months  of  the  alleged  occurrences, 
I  doubt  if  the  Board  would  have  jurisdiction.  But 
we  are  simply  not  confronted  with  that  situation 
here. 

"Trial  Examiner  Whittemore:  It  seems  to  me 
the  one  weakness  which  you  concede  now  is  the 
possible  weakness  of  service. 

"Mr.  Law:  We  are  not  fully  prepared  to  go 
ahead  on  that  point,  as  I  have  said.  We  will  show 
that  there  was  service  within  the  six  months  pe- 
riod after  the  effective  date  of  the  new  Act.  We 
will,  as  an  alternative  position,  in  order  to  be  sure, 
if  it  is  necessary,  establish  that  Respondents  were 
also  informed  of  the  content  of  the  charges  and  per- 
haps were  served  with  the  charges  at  earlier  times." 
(Pp.  32-34) 

*  *     * 

Proceedings  of  June  15,  1948 

*  *     * 

"Mr.  Ernst:  Mr.  Examiner,  before  we  go  into 
your  ruling  on  the  objection,  I  think  there  has 
been  no  evidence  to  show  that  the  'union  involved 
here  has  complied  with  (f),  (g),  and  (h).  Section 
9,  and  I  wondered  if  the  proper  procedure  isn't  to 
have  that  showing,  both  because  of  the  appearance  of 
Counsel  for  the  union  and  secondly  because  the  com- 
plaint is  based  upon  a  charge  signed  l)y  that  union.  We 
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liaA'c  a  running  objection,  I  have  said,  as  to  the 
])oint. 

''Trial  Examiner  Whittemore:     It  seems  to  me 
that  you  or  somebody  has  raised  this  question  before 
and  it  already  has  been  disposed  of."    (P.  223) 
*     *     * 

''Q.  (By  Mr.  Rowland):  Mr.  Main,  were  you 
at  the  time  of  this  trouble  an  officer  of  Local  227? 

"A.     Yes,  sir. 

''Q.     Are  you  an  officer  now? 

^'A.     Yes,  sir. 

"Q.     Have  you  filed  the  non-communist  affidavit? 

^^Mr.  Leonard:  Objected  to  on  the  ground  it  is 
incompetent,  irrelevant,  and  immaterial. 

'  *  Trial  Examiner  Whittemore :  I  will  sustain  the 
objection. 

^'Mr.  Rowland:  May  I  inquire  at  this  point,  is  it 
the  position  of  the  Examiner  that  we  have  no  right 
to  inquire  as  to  whether  or  not  the  affidavits  have 
been  filed  and  whether  the  charging  union  here  is 
qualified  under  the  Act? 

''Trial  Examiner  Whittemore:  Very  frankly, 
Mr.  Rowland,  I  am  under  the  impression  that  it  is 
neither  your  business  nor  my  business  as  to  whether 
or  not  they  have  done  it.  Congress  specifically 
stated  it  was  General  Counsel's  business,  and  I 
frankly  don't  consider  that  either  you  nor  I  are 
involved.  That  is  General  Counsel's  responsibil- 
ity to  see  to  it  that  that  provision  of  the  Act  is 
lived  up  to  before  the  complaint  is  issued. 

''Mr.  McCarthy:     And  there  is  no  way  to  test 
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any  error  of  judgment  on  the  part  of  the  General 
Counsel  ?  We  must  be  bound  by  that  also  ? 

"Trial  Examiner  Whittemore:  Well,  I  have  not 
happened  to  have  run  into  this  particular  issue  be- 
fore. I  don't  know  of  any — it  is  an  administrative 
matter."    (Pp.  260-261) 

*  *     * 

"Mr.  Ernst:  Mr.  Examiner,  could  we  ask  Gen- 
eral Counsel  if  General  Counsel's  office  will  give 
us  the  information  as  to  who  are  the  officers  of  Local 
227  and  who  should  have  filed  affidavits,  and  if  they 
will  give  us  the  information  as  to  when  they  did? 
It  being  our  contention  that  these  matters  must  be 
disposed  of  before  you  can  go  into  the  merits  of  the 
case. 

"Mr.  Law:  Well,  we  must,  of  course,  refuse.  It 
is  our  contention  that  the  compliance  of  the  charg- 
ing union  is  not  a  matter  for  litigation  at  this 
hearing."    (P.  278)  *  *  * 

*  *     * 

"Trial  Examiner  Whittemore:  Well,  we  have 
been  here  nearly  two  days  now.  I  suggest  we  get 
down  to  the  actual  issues  in  the  case  which  you 
are  here  to  meet,  the  issues  Avhich  are  in  the  com- 
plaint. 

"Mr.  Ernst:  If  there  is  no  complaint,  Mr.  Ex- 
aminer, there  are  no  issues. 

"Mr.  Leonard:  There  is  a  complaint,  introduced 
in  evidence. 

"Mr.  Ernst:  There  is  no  complaint  unless  juris- 
diction is  present  to  issue  a  complaint ;  that  is  about 
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the  first  day  out  in  the  administration  of  law.  Now, 
that  ])emg  the  case,  I  think  we  are  entitled  to  get 
an  answer  from  General  Counsel  and  C.  I.  O. 
w^hether  thev  are  going  to  help  us ;  secondly,  if  they 
are  not,  whether  the  Trial  Examiner  will  ask  Gren- 
era]  Counsel  and  Counsel  for  the  C.  I.  O.  to  give 
us  any  information  on  that.  Can't  ayp  have  simple 
answers  to  those  questions? 

''Mr.  Law:     You  have  our  answers  already. 

''Trial  Examiner  Whittemore:  You  have  an- 
swers to  the  questions  from  two  individuals  to  whom 
you  have  raised  them.  You  have  not  raised  them  to 
the  Trial  Examiner  as  yet. 

"Mr.  Ernst:  We  hereby  request  the  Trial  Ex- 
aminer to  request  General  Counsel  and  Counsel  for 
the  C.  I.  O.  to  procure  that  information. 

"Trial  Examiner  Whittemore:  I  regret  to  in- 
form you  I  must  decline."    (Pp.  279-280) 

Proceedings  of  June  22,  1948 
*     *     * 

''Q.  (By  Mr.  Kuchman)  :  From  whom  would 
you  receive  the  charges  which  you  docketed  I 

"A.     From  the  Regional  Director. 

"Q.     Who  would  that  be? 

"A.     Mr.  Brown. 

"Q.  And  how  would  you  determine  the  docket 
number  ? 

"A.  We  keep  a  record  of  numbers  in  a  docket 
book  in  the  office,  and  you  always  take  the  next 
number. 

'*Q.  And  what  is  the  significance  of  the  docket 
number?    Does  it  represent  a  file? 
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''A.    Yes,  it  does. 

''Q.  And  does  the  file  then  contain  all  of  the  pa- 
pers pertaining  to  that  proceeding'? 

''A.     Yes,  it  does. 

"Q.  Is  it  indicated  in  that  docket  whether  or 
not  affidavits  had  been  filed  by  the  charging  Union, 
on  behalf  of  its  officers,  that  they  are  not  members 
of  the  Conmiunist  Party? 

^'Mr.  Magor:  I  object  to  that  question  on  the 
grounds  it  is  incompetent,  irrelevant  and  immaterial 
to  the  issues  in  this  case,  wholly  apart  from  the 
direct  examination. 

"Trial  Examiner  Whittemore:  I  will  sustain  the 
objection. 

'^Mr.  Ernst:  Well,  Mr.  Examiner,  they  brought 
the  person  in  here  to  testify  and  apparently  they 
have  written  consent  from  the  General  Counsel  for 
the  witness  to  testify  as  to  what  she  does  and  what 
are  in  her  records  and  what  are  in  their  files.  They 
have  opened  it  up  on  direct  examination,  they  have 
got  the  ^vi^itten  authority  to  put  her  on,  and  I  think 
w^e  are  entitled  to  go  into  everything  that  is  in  the 
files  under  her  control. 

''Mr.   Magor:     It  is  a  wholly  collateral  attack. 

"Trial  Examiner  Wliittemore:  I  see  no  reason 
to  reverse  my  ruling."    (Pp.  684-685) 

(Acknowledgment  of  Service.) 
[Endorsed]:     Filed  Aug.  25,  1948. 
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[Title  of  District  Court  and  Cause.] 

REQUEST  FOR  ADMISSION  OF  FACTS 

Louise  Hamilton,  through  her  attorneys,  Messrs. 
Anthony  J.  Kennedy,  Carl  Kuchman,  Gilford  G. 
Rowland  and  Richard  Ernst,  requests  the  General 
Counsel  of  the  National  Labor  Relations  Board 
within  ten  days  after  service  of  this  request  to  make 
the  following-  admissions  for  the  purpose  of  this 
action  only  and  subject  to  all  pertinent  objections 
to  admissibility  which  may  be  interposed  at  the 
hearing. 

That  the  following  document,  exhibited  with  this 
request,  is  genuine. 

1.  Order  Consolidating  Cases  and  Notice  of 
Consolidated  Hearing  in  National  Labor  Relations 
Board  Case  No.  20-C-1570,  1571,  1572,  dated  April 
26,  1948  (with  ^^ complaint"  attached  thereto),  copy 
of  which  constitutes  Exhibit  A  attached  to  Respond- 
ent's Return  to  Order  to  Show  Cause  and  Answer 
to  Application  for  Order. 

That  each  of  the  following  statements  is  true: 

1.  Exhibit  A  attached  to  the  Respondent's  Re- 
turn to  Order  to  Show  Cause  and  Answer  to  Ap- 
plication for  Order  is  a  true  and  correct  copy  of  the 
document  of  nine  pages,  which  was  bound  together 
by  a  metal  staple,  forwarded  by  registered  mail  on 
or  about  April  26,  1948,  to  certain  of  the  respond- 
ents named  therein  by  someone  employed  in  the 
Twentieth  Region  office  of  the  National  Labor  Re- 
lations Board. 


48  Louise  Hamilton  vs. 

2.  Exhibit  B  attached  to  Respondent's  Return 
to  Order  to  Show  Cause  and  Answer  to  Application 
for  Order  contains  true  and  correct  excerpts  from 
the  official  record  of  the  proceedings  before  the 
National  Labor  Relations  Board  in  Case  No.  20-C- 
1570,  1571,  1572. 

3.  During  the  period  between  August  23,  1947, 
and  June  15,  1948 — files  of  the  National  Labor  Re- 
lations Board  relied  on  by  the  General  Counsel  in 
issuing  the  complaint  in  Case  No.  20-C-1570,  1571, 
1572  contained  no  affidavit  satisfying  Section  9(h) 
of  the  Act — to-wit:  that  the  affiant  was  not  a  mem- 
ber of  the  Communist  party  or  affiliated  with  such 
party  and  that  he  does  not  believe  in,  and  is  not  a 
member  of  or  supports  any  organization  that  be- 
lieves in  or  teaches,  the  overthrow  of  the  United 
States  Govermnent  by  force  or  by  any  illegal  or  un- 
constitutional methods — signed  by  any  person 
claiming  to  be  an  officer  or  agent  or  representative 
of  Local  227  of  International  Union  of  Brewery, 
Flour,  Cereal  and  Soft  Drink  Yv'orkers  of  America, 
CIO,  other  than  Eugene  J.  McCann  and  Harold  A. 
Bondy. 

4.  Eugene  J.  McCann  who  had  such  affidavit  on 
file  gives  his  position  as  "General  Super  and  Trus- 
tee, State  of  California,"  and  Harold  A.  Bondy, 
who  had  such  affida^dt  on  file,  gives  his  position  as 
"Assistant  General  Super  and  Trustee,  State  of 
California." 

5.  Up  to  June  15, 1948,  the  Board's  files  relied  on 
by  the  General  Counsel  in  issuing  the  complaint  in 
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Case  No.  20-C-1570,  1571,  1572,  contained  no  affi- 
davit purporting  to  satisfy  Section  9(h)  of  the 
National  Labor  Relations  Act  signed  by  a  President 
or  Secretary  of  said  Local  227  until,  if  at  all,  some- 
time after  June  15,  1948. 

6.  The  General  Counsel  of  the  National  Labor 
Relations  Board  makes  no  contention  that  any  per- 
son aggrieved  by  any  one  of  the  unfair  labor  prac- 
tices charged  or  involved  in  National  Labor  Rela- 
tions Board  Case  No.  20-C-1570,  1571,  1572,  was 
prevented  from  filing  a  charge  with  respect  thereto 
by  reason  of  service  in  the  armed  forces. 

Dated:     August  27,  1948. 

/s/  ANTHONY  J.  KENNEDY, 
/s/  CARL  KUCHMAN, 
/s/  GILFORD  G.  ROWLAND, 
/s/  RICHARD  ERNST, 

Attorneys  for  Respondent. 

(Acknowledgment  of  Service.) 
[Endorsed]:     Filed  Aug.  31,  1948. 
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In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Northern  Division 

No.  6025 

NATIONAL  LABOR  RELATIONS  BOARD, 

Applicant, 

vs. 

LOUISE  HAMILTON, 

Respondent. 

MEMORANDUM  AND  ORDER 

An  application  has  been  addressed  to  this  court 
by  the  National  Labor  Relations  Board,  hereinafter 
called  the  ''Board,"  for  an  order  requiring  obedi- 
ence to  a  subpoena  duces  tecum  issued  by  the  Board 
during  its  hearing  of  cases  Nos.  20-C-1570,  20-C- 
1571  and  20-C-1572.  Charges  alleging  unfair  labor 
practices  had  been  filed  with  the  Board  by  a  labor 
organization  January  26,  1948,  which  practices  are 
alleged  to  have  occurred  August  1st  and  August  5th, 
1946.  A.  Levy  and  J.  Zentner  Co.,  a  corporation, 
Avere  served  mth  the  charges  on  or  about  February 
13th,  1948.  General  Counsel  of  the  Board  issued 
a  complaint  April  28th,  1948,  which  was  based  on 
said  charges. 

A  subpoena  duces  tecum  was  issued  by  the  Board 
and  on  June  23rd,  1947,  it  was  served  on  respondent 
herein,  Louise  Hamilton,  a  bookkeeper  employed 
by  A.  Levy  and  J.  Zentner  Co.,  one  of  the  compa- 
aiies  so  charged.   Respondent  refused  to  appear  be- 
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fore  the  Board  and  contends  that  the  Board  is  with- 
out jurisdiction  for  the  following  reasons:  (1)  the 
alleged  unfair  labor  practice  occurred  more  than  six 
months  before  the  charge  was  filed;  (2)  there  is  no 
showing  that  non-communist  affidavits  were  filed  by 
the  officers  of  the  Union,  that  copies  of  the  Union's 
constitution  were  filed  or  that  the  financial  reports 
were  made  to  the  Secretary  of  Labor,  all  of  which 
are  under  the  terms  of  the  Act  and  must  be  com- 
plied with  before  a  complaint  may  be  issued.  Sec- 
tion 9(f)  (g)  and  (h)  of  the  National  Labor  Re- 
lations Act. 

Applicant  contends  that  the  requirements  under 
Section  9  (f)  (g)  and  (h)  of  the  Act  are  in  the 
nature  of  administrative  determination  and  that  the 
issuance  of  a  complaint  is  a  tacit  allegation  that  the 
requirements  have  been  met.  Respondent  argues 
that  such  matters  are  jurisdictional  and  should  be 
set  forth  in  the  complaint  in  a  manner  similar  to 
that  required  of  pleadings  in  the  district  courts. 

Contained  in  the  1947  amendments  to  the  ISTa- 
tional  Labor  Relations  Act  is  the  proviso  in  Section 
10  (b)  29  U.S.C.A.  160  (b)  "That  no  complaint 
shall  issue  based  upon  any  unfair  labor  practice  oc- 
curring more  than  six  months  prior  to  the  filing 

of  the  chargx^  with  the  Board  and  the  service  of  a 
copy  thereof  upon  the  person  with  whom  sucli 
charge  is  made  *  *  */'  (Underlining  mine.)  The 
amendments  were  passed  June  23,  1947,  and  became 
effective  August  23,  1947. 

The  effect  of  the  provision  in  Section  10  (b)  was 
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five  subpoena  is  Ihrntf^d  to  the  questions  of  w?j ether 
there  is  a  j)rweedirj^  f>erjdirjg  before  the  Board  over 
which  it  has  jurisdiction  and  if  the  matter  sought  by 
the  siibpor^na  is  relevant  to  the  investigation.  Cud- 
ahy  Packing  Co.  v.  Xational  Labor  Rf^lations  Board, 
117  P\  2d  692. 

Undoubtedly  compliance  ^vith  the  sections  of  the 
Act  qu^^tioned  lierein  would  be  required  for  en- 
forcement by  the  Courts  of  a  final  order  of  the 
(ioard,  National  Labor  Relations  Board  v.  Bro- 
zen,  supra.  The  question  is  not  a  j)i'<^pci'  one  for 
determination  in  the  collateral  matter  relating  to 
the  enforcement  of  subpoena.  It  is  well  settled  that 
there  must  be  an  exhaustion  of  administrative  rem- 
edy before  a  Court  may  intei-vene.  Resjjondent  did 
not  appeal  as  provided  under  the  Rules  of  the  Board 
and  has  not  properly  raised  the  question  of  jur- 
isdiction before  the  Board.  Courts  will  not  review 
an  administrative  agency's  jurisdiction  before  the 
agency  has  reached  its  final  decision  on  the  substan- 
tive issue.  The  agency  should  be  free  to  formulate 
its  own  procedural  mles.  Perkins  v.  Endicott 
Johnson  Corp.,  128  F.  2d  208,  226. 

Administrative  pleading  and  jjrocedure  is  not  held 
\(>  be  as  formal  and  as  strict  as  that  of  the  courts 
and  the  Federal  Rules  of  Civil  Procedure  do  not 
apply.  Nevertheless,  it  would  seem  that  adminis- 
trative boards,  acting  in  a  quasi- judicial  capacity, 
might  well  require  that  complaints  set  forth  juris- 
dictional facts  in  a  fashion  similar  to  that  required 
in  the  J)istrict  Courts.  This  might  tend  to  alleviate 
the  feeling  all  too  common  that  administrative  bod- 
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ies  are  a  law  unto  themselves.  Congress  in  amend- 
ing Section  10  (b),  which  resulted  in  the  require- 
ment that  rules  of  evidence  applicable  in  District 
Courts  of  the  United  States  under  the  Rules  of 
Civil  Procedure  be  followed  so  far  as  practicable 
has  indicated  a  more  formal  proceeding  by  the 
Board  is  expected.  This  is  purely  suggestive  as 
in  a  collateral  matter,  such  as  this,  the  Court  should 
not  try  the  main  issues  in  the  proceeding  pending 
before  the  Board.  Where  there  is  no  final  determi- 
nation by  the  Board  the  Court  should  issue  an  order 
enforcing  a  subpoena  if  the  record  shows  that  the 
Board  may  have  jurisdiction  and  that  there  is  a  rea- 
sonable foundation  for  the  proceeding.  The  Court 
should  not  invade  the  administrative  field  when 
there  is  a  direct  administrative  procedure  to  re- 
lieve the  condition  complained  of  by  the  aggrieved 
party  and  that  remedy  has  not  been  exhausted. 

The  records  sought  to  be  obtained  by  the  sub- 
poena duces  tecum  appear  relevant  in  assisting  the 
Board  in  its  determination  as  to  whether  or  not 
A.  Levy  and  J  Zentner  Co.  was  doing  interstate 
business. 

Petitioner's  application  for  an  order  requiring 
obedience  to  its  subpoena  duces  tecum  is  granted. 

Dated:     December  28th,  1948. 

/s/  DAL  M.  LEMMOK, 

United  States  District  Judge. 

Entered  in  Civil  Docket  Dec.  28,  1948. 

[Endorsed]  :     Piled  Dec.  28,  1948. 
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[Title  of  District  Court  and  Cause.] 

ORDER  REQUIRING  OBEDIENCE  TO   '' 
SUBPOENA  DUCES  TECUM 

This  Court  having,  on  December  28,  1948,  issued 
its  Memorandum  and  Order  in  the  above-captioned 
matter  granting  the  application  by  the  National 
Labor  Relations  Board  for  an  order  requiring  obe- 
dience to  the  subpoena  duces  tecum  served  upon  the 
respondent,  Louise  Hamilton; 

It  Is  Hereby  Ordered  that  the  respondent,  Louise 
Hamilton,  appear  before  a  Trial  Examiner  for  the 
National  Labor  Relations  Board  at  10:00  o'clock  in 
the  forenoon,  on  the  31st  day  of  January,  1949,  in 
the  Supervisors'  Chambers  of  the  County  Court 
House,  7th  and  I  Streets,  Sacramento,  California, 
and  there  testify  and  produce  the  books,  records, 
correspondence  and  documents  in  compliance  with 
the  said  subpoena  duces  tecum,  and  attend  before 
the  said  Trial  Examiner  from  day  to  day  until  her 
examination  shall  have  been  completed. 

It  Is  Further  Ordered  that  service  of  a  copy  of 
this  order  upon  the  respondent  on  or  before  the 
21st  day  of  January,  1949,  by  registered  mail,  shall 
])e  deemed  sufficient  service. 

/s/  DAL  M.  LEMMON, 

United  States  District  Judge. 

Dated:     January  17th,  1949. 

[Endorsed] :     Filed  Jan.  17,  1949. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  THE  CIRCUIT 
COURT  OF  APPEALS  FOR  THE  NINTH 
CIRCUIT 

Notice  Is  Hereby  Given  that  Louise  Hamilton, 
respondent  al)ove  named,  hereby  appeals  to  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  from 
the  "Memorandiun  and  Order"  made  and  entered 
in  this  action  on  December  28,  1948,  and  from  the 
*' Order  Requiring  Obedience  to  Subpoena  Duces 
Tecum"  made  and  entered  on  January  17,  1948,  and 
from  each  of  them  severally. 

Dated:     January  26,  1949. 

/s/  ANTHONY  J.  KENNEDY, 
/s/  CARL  KUCHMAN, 
/s/  GILFORD  G.  ROWLAND, 
/s/  RICHARD  ERNST, 

Attorneys  for  Appellant 
Louise  Hamilton. 

[Endorsed] :     Filed  Jan.  27,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  SUPERSEDEAS 

This  cause  came  on  to  be  heard  on  motion  of  the 
respondent  for  a  stay  pending  respondent's  appeal 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  and  it  appearing  to  the  court  that 
defendant  is  entitled  to  such  a  stay. 

It  Is  Ordered  that  the  enforcement  of  and  any 
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proceedings  to  enforce  the  ''Memorandum  and  Or- 
der" entered  herein  on  December  28,  1948,  or  the 
*' Order  Requiring  Obedience  to  Subpoena  Duces 
Tecum"  entered  herein  on  January  17,  1949,  and 
each  of  them  severally,  be  stayed  pending  the  de- 
termination of  respondent's  appeal  from  such  or- 
ders and  each  of  them,  upon  the  filing  by  defend- 
ant and  approval  of  this  court  of  a  bond  in  the  sum 
of  Five  Hundred  Dollars  ($500.00). 

Dated  January  27th,  1949. 

/s/  DAL  M.  LEMMON, 
District  Judge. 

(Acknowledgment   of   Service.) 

[Endorsed] :     Filed  Jan.  27,  1949. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  AND 
STATEMENT  OF  POINTS 

Appellant  designates  the  following  portions  of 
the  record,  pi'oceedings  and  evidence  to  be  con- 
tained in  the  record  on  appeal  in  this  action: 

1.  Application  for  Order  Requiring  Obedience 
to  Subpoena  Duces  Tecum,  filed  July  29,  1948, 
omitting  the  verification  and  Exhibit  No.  1,  Parts 
a.  and  b.  Exhibit  No.  2  (the  correct  form  of  which 
is  Exhibit  A  attached  to  the  return  to  order  to  show 
cause  and  answer  to  application  for  order),  and 
Exhi])it  No.  3  but  including  Exhibit  No.  4. 

2.  Return  to  Order  to  Show  Cause  and  Answer 
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to  Application  for  Order  (including  exhibits  at- 
tached thereto),  filed  by  Respondent  Louise  Ham- 
ilton on  August  25,  1948. 

3.  Request  for  Admission  of  Pacts,  dated  Au- 
gust 27,  1948,  and  filed  August  31,  1948.  No  de- 
nial or  objections  to  said  request  were  filed. 

4.  Memorandum  and  Order,  dated  and  filed  De- 
cember 28,  1948. 

5.  Order  Requiring  Obedience  to  Subpoena 
Duces  Tecum,  filed  January  17,  1949. 

6.  Notice  of  Appeal  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  filed  January  27,  1949. 

7.  Order  Granting  Supersedeas,  dated  January 
28,  1949,  and  filed  January  31,  1949. 

8.  Statement  of  Points  on  which  appellant  in- 
tends to  rely. 

9.  This  Designation. 

STATEMENT  OF  POINTS 

The  points  upon  which  appellant  intends  to  rely 
on  this  appeal  are  as  follows: 

1.  The  court  erred  in  not  finding  that  the  Na- 
tional Labor  Relations  Board  has  no  possible  statu- 
tory authority  to  proceed  in  its  hearing  based  on 
the  purported  complaint  in  its  proceeding  Cases 
Nos.  20-C-1570,  1571,  1572,  in  view  of  the  fact  that 
said  purported  complaint  is  based  uppn  a  purported 
charge  that  was  not  served  upon  the  person  charged 
until  more  than  17  months  after  the  occurrence  of 
the  alleged  unfair  labor  practice. 

2.  The  court  erred  in  not  finding  that  the  Na- 
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tional  Labor  Relations  Board  has  no  possible  statu- 
tory authorit}^  to  x^i'oceed  in  its  hearing-  based  on 
the  purported  complaint  in  its  proceeding  Cases 
Nos.  20-C-1570,  1571,  1572,  in  view  of  the  fact  that 
no  charge,  within  the  meaning  of  the  law,  was 
filed. 

3.  The  court  erred  in  not  finding  that  the  Na- 
tional Labor  Relations  Board  has  no  possible  sta- 
tutory authority  to  proceed  in  its  hearing  based  on 
the  i^urported  complaint  in  its  proceeding  Cases 
Nos.  20-C-1570,  1571,  1572,  in  view  of  the  fact 
that  at  the  time  of  the  preparation  and  mailing 
of  said  purported  complaint  there  was  not  on  file 
with  the  Board  a  non-Communist  affidavit  executed 
by  each  officer  of  the  charging  labor  organization, 
T:>artieularly,  the  president  and  the  secretary  of 
such  organization. 

4.  The  court  erred  in  not  finding  that  the  Na- 
tional Labor  Relations  Board  has  no  possible  sta- 
tutory authority  to  proceed  in  its  hearing  based 
on  the  purported  complaint  in  its  proceeding  Cases 
Nos.  20-C-1570,  1571,  1572,  in  view  of  the  fact  that 
said  purported  complaint  contains  no  allegations  of 
the  jurisdictional  facts  required  by  Section  9(f), 
(g),   (h)  of  the  National  Labor  Relations  Act. 

5.  The  court  erred  in  not  finding  that  the  Na- 
tional Labor  Relations  Board  has  no  possible  sta- 
tutory authority  to  proceed  in  its  hearing  based 
on  the  purported  complaint  in  its  proceeding  Cases 
Nos.  20-C-1570,  1571,  1572,  in  view  of  the  fact  that, 
witliin  the  meaning  of  the  law,  no  complaint  issued. 
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6.  The  court  erred  in  finding  that  respondent 
Louise  Hamilton  failed  to  exhaust  her  administra- 
tive remedies. 

7.  The  court  erred  in  finding  that  respondent 
Louise  Hamilton  had  not  properly  raised  the  ques- 
tion of  jurisdiction  before  the  court. 

Dated  at  San  Francisco,  California,  February 
16,  1949. 

/s/  ANTHONY  J.  KENNEDY, 
/s/  CARL  KUCHMAN, 
/s/  GILFORD  G.  ROWLx\ND, 
/s/  RICHARD  ERNST, 

Attorneys  for  Louise 
Hamilton. 

(Acknowledgment  of  Service.) 

[Endorsed]  :     Filed  Feb.  16,  1949. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  and 
accompanying  documents  and  exhibits,  listed  be- 
low, are  the  originals  filed  in  this  Court  in  the 
above-entitled  case,  and  that  they  constitute  the 
record  on  appeal  herein  as  designated  by  the  de- 
fendant. 

Application  for  order  requiring  obedience  to 
su])pena  duces  tecum. 

Exhibit  4. 
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Return  to  order  to  show  cause  and  answer  to  ap- 
plication for  order. 

Request  for  admission  of  facts. 

Memorandum  and  order. 

Order  requiring  obedience  to  subpoena  duces 
tecum. 

Notice  of  appeal. 

Order  granting  supersedeas. 

Designation  of  record  and  statement  of  points. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  the  seal  of  said  Court  this  28th  day  of 
February,  A.D.  1949. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 


[Endorsed] :  No.  12197.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Louise  Hamilton, 
Appellant,  vs.  National  Labor  Relations  Board,  Ap- 
pellee. Transcript  of  Record.  Appeal  from  the 
Ignited  States  District  Court  for  the  Northern  Dis- 
trict of  California,  Northern  Division. 

Filed  March  1,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  District. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12197 

LOUISE  HAMILTON, 

Appellant, 

vs. 

NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 

STATEMENT  OF  POINTS  AND 
DESIGNATION  OF  RECORD 

The  points  upon  which  appellant  intends  to  rely 
are  as  follows: 

1.  The  District  Court  erred  in  not  denying  en- 
forcement of  the  subpoena  of  the  National  Labor 
Relations  Board  on  the  ground  that  the  Board  has 
no  possible  jurisdiction  or  authority  to  proceed 
with  the  hearing,  in  the  Board's  proceeding  ''Cases 
Nos.  20-C-1570,  1571,  1572,"  to  which  the  sub- 
poena was  ancillary. 

2.  The  District  Court  erred  in  not  finding  that 
the  National  Labor  Relations  Board  has  no  pos- 
sible jurisdiction  or  authority  to  proceed  in  the 
said  hearing  in  consequence  of  the  fact  that  the 
purported  complaint — upon  which'  any  jurisdic- 
tion or  authority  depends — is  based  upon  a  pur- 
ported charge  that  was  not  served  ui)on  the  per- 
son charged  until  more  than  17  months  after  the 
occurrence  of  the  alleged  unfair  labor  practice. 
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3.  The  District  Court  erred  in  not  finding  that 
310  diarge,  within  the  meaning  of  the  National 
Labor  Relations  Act,  was  filed  to  commence  the 
said  proceeding  and  in  consequence  thereof  that 
the  Board  has  no  possible  jurisdiction  or  author- 
ity to  proceed  in  the  said  hearing. 

4.  The  District  Court  erred  in  not  finding  that 
at  the  tune  of  the  preparation  and  mailing  of  the 
said  purported  complaint  there  was  not  on  file  with 
the  Board  a  non-Communist  affidavit  executed  by 
each  officer  of  the  charging  labor  organization,  par- 
ticularly the  President  and  Secretary  of  such  organ- 
ization, and  in  consequence  thereof  that  the  Board 
has  no  possible  authority  or  jurisdiction  to  proceed  in 
the  said  hearing. 

5.  The  District  Court  erred  in  not  finding  that 
the  National  Labor  Relations  Board  has  no  pos- 
sible authority  or  jurisdiction  to  proceed  in  the 
said  hearing  in  consequence  of  the  fact  that  the 
said  purported  complaint  contains  no  allegations 
of  the  jurisdictional  facts  required  by  Section  9 
(f),  (g),  (h)  of  the  National  Labor  Relations  Act. 

6.  The  District  Court  erred  in  not  finding  that 
no  complaint  issued  in  the  Board  proceeding  ^' Cases 
Nos.  20-C-1570,  1571,  1572,"  and  in  consequence 
that  the  Board  has  no  possible  jurisdiction  or  au- 
thority to  proceed  in  the  said  hearing  in  that  pro- 
ceeding. 

7.  The  District  Court  erred  in  finding  that  ap- 
pellant Louise  Hamilton  failed  to  exhaust  her  ad- 
ministrative remedies. 
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8.  The  District  Court  erred  in  finding  that 
appellant  Louise  Hamilton  had  not  properly  raised 
the  question  of  jurisdiction  before  the  National 
Labor  Relations  Board. 


DESIGNATION  OF  RECORD 

Appellant  designates  the  following  portions  of 
the  record,  proceedings  and  evidence  to  be  con- 
tained in  the  record  on  appeal  in  this  action: 

1.  Application  for  Order  Requiring  Obedience 
to  Subpoena  Duces  Tecum  filed  July  29,  1948,  omit- 
ting the  verification  and  omitting  all  exhibits  except 
Exhibit  No.  4. 

2.  Return  to  Order  to  Show  Cause  and  Answer 
to  Application  for  Order  (including  exhibits  at- 
tached thereto),  filed  by  Appellant  Louise  Ham- 
ilton on  August  25,  1948. 

3.  Request  for  Admission  of  Facts,  dated  Au- 
gust 27,  1948,  and  filed  August  31,  1948.  No  de- 
nial or  objections  to  said  request  were  filed. 

4.  Memorandum  and  Order,  dated  and  filed  De- 
cember 28,  1948. 

5.  Order  Requiring  Obedience  to  Subpoena 
Duces  Teciun,  filed  January  17,  1949. 

6.  Notice  of  Appeal  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  filed  January  27,  1949, 

7.  Order  Grranting  Supersedeas,  dated  January 
28,  1949,  and  filed  January  31,  1949. 
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8.  Statement  of  Points  on  which  appellant  in- 
tends to  rely. 

9.  This  Designation. 

Dated:     March  8,  1949.  : 

/s/  ANTHONY  J.  KENNEDY, 
/s/  CARL  KUCHMAN, 
/s/  GILFORD  O.  ROWLAND, 
/s/  RICHARD  ERNST, 

Attorneys  for  Louise 
Hamilton. 

(Acknowledgment  of  Service.) 

[Endorsed]:    Filed    March    8,    1949.     Paul    P. 
O'Brien,  Clerk. 
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No.  12,197 


UN  THE 


United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


Louise  Hamilton, 

Ai^pellant, 

vs. 

National  Labor  Relations  Board, 

Appellee. 


Brief  on  Behalf  of  Appellant 
Louise  Hamilton 


STATEMENT  REGARDING  JURISDICTION 

This  is  an  appeal  from  an  order  of  the  United  States 
District  Court  for  the  Northern  District  of  California, 
Northern  Division,  directing  enforcement  of  a  subpoena 
of  the  National  Labor  Relations  Board. 

The  proceeding  was  commenced  in  the  District  Court  by 
an  application  filed  h,y  the  Lal)()r  Board.  It  sought  court 
enforcement  of  a  subpoena  issued  Iw  the  Board.  This  had 
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issued  in  the  course  of  a  hearing  being  conducted  by  a 
Trial  Examiner  in  the  Board's  proceeding  designated 
Case  No.  20-C-1570,  1571,  1572.  It  was  directed  to  Louise 
Hamilton,  appellant  in  this  Court,  who  is  not  one  of  the 
parties  to  the  proceeding  before  the  Board.  After  she  was 
served  with  the  subpoena,  the  appellant  filed  with  the 
Board  her  petition  to  revoke  the  subpoena  (R.  9-12).  This 
was  filed  in  accordance  with  Section  11(1)  of  the  National 
Labor  Relations  Act  and  with  the  Rules  and  Regulations 
of  the  Board  with  respect  to  subpoenas.  Appellant's  peti- 
tion was  based  upon  the  same  grounds  as  those  she  relies 
upon  on  this  appeal. 

Subsequent  to  her  filing  of  the  petition  to  revoke  the 
subpoena,  the  appellant  Louise  Hamilton  was  directed  by 
the  Trial  Examiner  to  be  sworn.  Upon  advice  of  counsel, 
she  refused  to  do  so  on  the  grounds  stated  in  the  petition. 

Thereafter,  the  General  Counsel  on  behalf  of  the  Board 
filed  on  July  29,  1948  its  ''Application  for  Order  Requir- 
ing  Obedience  to  Subpoena  Duces  Tecum"  (R.  1-12)  with 
the  District  Court.  In  this  application  the  Labor  Board 
alleged  that  that  Court  had  jurisdiction  by  virtue  of  Sec- 
tion 11(2)  of  the  National  Labor  Relations  Act  (R.  1). 

The  appellant  herein  filed  her  return  to  the  order  to 
show  cause  and  her  answer  to  the  application  for  the 
order  on  August  31,  1948  (R.  13-49).  Thereafter,  the  mat- 
ter was  argued  orally  and  memoranda  were  filed  with  the 
District  Court.  Subsequently,  on  December  28,  1948,  the 
District  Court  issued  a  memorandum  and  order  requiring 
obedience  to  the  subpoena  duces  tecum  (R.  50-54).  On 
January  17,  1949,  an  order  directing  compliance  with  the 
subpoena  duces  tecum  was  issued  by  the  District  Court 
(R.  55). 
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On  January  27,  1949,  within  30  days  after  entry  of 
judgment  for  the  Labor  Board,  appellant  filed  a  notice  of 
appeal  (R.  56).  This  court  has  jurisdiction  of  the  appeal 
(28  U.S.C.  Sections  1291,  1294).  On  January  27,  1949,  the 
District  Court  issued  an  order  for  a  stay  pending  respond- 
ent's appeal  (R.  56).  Appellant  filed  a  designation  of  the 
record  on  appeal  on  February  16,  1949  (R.  57-58).  With 
this  designation,  filed  in  the  District  Court,  appellant  filed 
a  statement  of  the  points  to  be  relied  upon  on  this  appeal 
(R.  58-60). 

On  February  28,  1949,  the  Clerk  of  the  District  Court 
certified  the  transcript  of  record  on  appeal  (R.  60-61).  On 
March  1,  1949,  the  record  was  filed  with  the  Clerk  of  this 
Court.  On  March  8,  1949,  appellant  filed  with  this  Court  a 
statement  of  ])oints  to  be  relied  upon  on  this  appeal  and 
a  designation  of  the  record  (R.  62-65). 

STATEMENT  OF  THE  CASE 

Appellant  is  an  individual  whose  testimony  was  de- 
manded by  the  Labor  Board  in  a  formal  hearing  with 
respect  to  alleged  unfair  labor  practices.  She  was  not  a 
party  to  the  proceeding.  She  was  an  employee  of  a  partner 
of  one  of  the  employers  who  was  alleged  to  have  engaged 
in  the  unfair  labor  practices. 

Appellant  contends  that  the  subpoena  should  not  be 
enforced  because  such  enforcement  would  sanction  an  un- 
lawful and  unconstitutional  abuse  of  the  subpoena  power 
by  the  Labor  Board  and  would  be  a  misuse  of  the  court's 
discretion.  The  witness  relies  on  grounds  that  she  raised 
before  the  Board  by  petition  to  revoke  the  Board's 
subpoena. 
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The  appellant  asserts  that  it  is  a  violation  of  her  statu-  • 
tory  and  constitutional  rights  to  compel  her  to  comply 
with  the  Board's  subpoena.  This  subpoena  was  issued  by 
the  Board  in  the  course  of  a  proceeding  that  was  wholly 
outside  its  jurisdiction  and  authority  and  over  which  it 
had  no  possible  claim  of  jurisdiction.  This  affirmatively 
appears  on  the  face  of  the  formal  papers  before  the  Board 
as  well  as  in  the  record  taken. 

This  issue  arose  in  the  following  manner. 

Reports  that  certain  acts  were  unfair  labor  practices 
were  filed  with  the  National  Labor  Relations  Board  by  a 
labor  organization  on  January  26,  1948  (R.  31-34).  The 
reports  filed  with  the  Board  did  not  include  certain  of  tlie 
allegations  that  are  required  by  the  Board's  regulations 
to  constitute  a  charge  of  unfair  labor  practices.  Neverthe- 
less, the  General  Counsel  of  the  Board  commenced  to 
proceed  under  Section  10(b)  of  the  Act  on  the  basis  of 
these  reports  just  as  if  proper  charges  of  unfair  labor 
practices,  as  contrasted  to  mere  reports  of  unfair  labor 
practices,  had  been  filed. 

On  the  face  of  the  purported  charges  it  clearly  appears 
that  they  complain  of  certain  acts  that  occurred  in 
August,  1946,  some  seventeen  months  prior  to  their  date 
and  their  filing.  These  "charges"  were,  nevertheless, 
thereafter  served  upon  certain  of  the  respondents  who 
were  said  to  have  been  guilty  of  the  alleged  unfair  labor 
practices.  For  the  purpose  of  this  proceeding  it  is  ad- 
mitted that  service  occurred  on  February  13,  1948. 

Thereafter  the  General  Counsel,  apparently  disregard- 
ing the  provision  of  Section  10(b)  of  the  Act  as  amended 
— that  no  complaint  shall  issue  based  on  an  alleged  unfair 
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labor  practice  occurring  more  than  six  months  before  the 
charge  is  filed  and  served — proceeded  to  act  as  if  author- 
ized to  issue  a  complaint.  Thus  on  April  26^  1948,  a  pur- 
ported complaint  and  notice  of  hearing  (R.  24-36)  was 
mailed  from  the  office  of  the  Board  in  San  Francisco  to 
certain  of  the  respondents  named  in  the  complaint.  This 
document  affirmatively  shows  upon  its  face  that  it  is  based 
upon  alleged  unfair  labor  practices  that  occurred  more 
than  seventeen  months  before  the  "charges"  were  pre- 
pared, filed  or  served  (R.  31-36). 

The  form  of  the  purported  complaint  (R.  26-36)  like- 
wise apparently  ignores  the  1947  amendments  to  the  Act. 
True,  it  properly  alleges  the  facts  necessary  to  show  the 
Board's  jurisdiction  under  the  Act  as  it  was  prior  to  the 
1947  amendments.  It  fails,  however,  to  allege  the  facts 
•necessary  to  give  jurisdiction  under  the  1947  amendments. 
Thus  the  purported  complaint  is  silent  as  to  the  jurisdic- 
tional fact  of  the  date  of  the  service  of  a  charge  and 
includes  no  allegation  to  controvert  the  fact  shown  on  its 
face  that  it  was  based  on  a  charge  filed  too  late  to  give  it 
any  jurisdiction. 

The  purported  complaint  likewise  is  silent  as  to  the 
jurisdictional  facts  of  compliance  by  the  charging  labor 
organization  with  the  non-Communist  affidavit  provisions 
and  other  provisions  of  subsections  (f),  (g)  and  (h)  of 
Section  9  of  the  Act,  as  amended  in  1947.  Subsection  (h) 
gives  the  Board  jurisdiction  to  act  on  a  charge  filed  1)>'  a 
lal)or  organization  only  if  the  officers  of  tliat  ]a])or  organ- 
ization have  each  filed  a  non-Communist  affidavit.  The 
purported  complaint  shows  on  its  face  that  the  charge 
was  filed  by  a  labor  organization   (R.  32,  34,  36),  but  it 
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includes   no   allegation   that   the   officers   of   the   charging 
labor  organization  have  filed  the  required  affidavits.    It  is 
admitted  that  no  president  or  secretary  of  the  charging 
labor  organization  has  filed  such  an  affidavit  (R.  48,  49). 

Despite  the  affirmative  lack  of  jurisdiction  apparent  on 
the  face  of  the  purported  complaint  and  despite  the  failure 
of  the  Board  to  allege  the  facts  necessary  to  give  the 
Board  jurisdiction,  the  employers  served  as  respondents 
were  present  at  the  hearing  before  the  Trial  Examiner, 
which  began  on  June  14,  1948. 

At  the  beginning  of  the  hearing,  and  recurringly  dur- 
ing its  course,  these  employers  brought  the  foregoing  facts 
to  the  attention  of  the  Trial  Examiner  (R.  37-46).  The 
proceeding  nevertheless  continued  from  June  14,  1948  to 
June  2o,  1948.  On  the  latter  date  there  was  no  evidence  in 
the  record  to  cure  the  defects  on  the  face  of  the  complaint 
or  to  show  that  the  Board  had  jurisdiction  over  the  pro- 
ceeding. The  attorneys  representing  the  (leneral  Counsel 
of  the  Board  advised  the  Trial  Examiner  that  thej^  would 
submit  no  evidence  in  their  case  in  chief  with  respect  to 
the  jurisdictional  facts  discussed  above  and  that  they  had 
concluded  their  case  in  chief  with  the  exception  of  cer- 
tain facts  as  to  other  matters  which  they  wished  to  pre- 
sent through  the  testimony  of  Xouise  Hamilton,  appellant 
in  this  Court. 

The  General  Counsel  of  the  Board  had  obtained  a 
subpoena  requiring  Louise  Hamilton  to  testif}^  on  or 
before  June  28,  1948.  The  subpoena  'was  issued  pur- 
portedly in  accordance  with  the  provisions  of  Section 
11(1)  of  the  Act.  It  was  served  on  the  witness  on  June 
23,  1948.    On  the  same  day,  she  filed  with  the  Board  her 
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petition  to  revoke  the  subpoena,  this  being  done  in  ac- 
cordance with  Section  11(1)  of  the  Act.  This  petition 
(R.  9-12)  was  filed — as  required  by  the  Board's  Rules 
and  Regulations,  Section  203.31 — with  the  Trial  Examiner 
who  was  conducting  the  liearing  and  who  had  in  fact  filled 
in  the  blanks  as  to  the  name  of  the  witness  and  the  date 
of  her  appearance  to  complete  the  issuance  of  the  Board's 
subpoena. 

After  the  petition  to  revoke  the  subpoena  had  been  filed, 
the  Trial  Examiner  announced  that  the  petition  was 
denied.  Apparently  the  Examiner  was  acting  for  the 
Board  in  accordance  with  Section  203. 35  of  the  Board's 
Rules  and  Regulations,  which  provides: 

"The  Trial  Examiner  shall  have  authority,  with 
respect  to  cases  assigned  to  him,  between  the  time 
he  is  designated  and  transfer  of  the  case  to  the 
Board,  subject  to  the  Rules  and  Regulations  of  the 
Board  and  within  its  powers  *  *  *. 
"(c)  to  rule  upon  petitions  to  revoke  subpoenas." 

After  announcing  the  denial  of  the  petition  to  revoke,  the 
Trial  Examiner  of  the  Board  asked  the  witness  to  be 
sworn.  The  appellant  was  advised  by  counsel  not  to  be 
sworn  and  to  refuse  to  testify.  She  did  so.  Thereupon, 
still  on  June  23,  1948,  the  Trial  Examiner  adjourned  the 
proceeding  of  the  Board  sine  die. 

Subse(iucntly,  on  July  29,  1948,  the  National  Labor  Re- 
lations Board  filed  an  "Application  for  Order  Requiring 
Obedience  to  Subpoena  Duces  Tecum"  in  the  District 
Court  of  the  United  States  for  the  Northern  District  of 
California,  Noi-thern  Division  (R.  1-12).  Such  ai)plication 
alleged  that  the  District  Court  had  jurisdiction  by  viitue 


of  Section  11(2)  of  the  National  Labor  Relations  Act 
wRich  gives  such  jurisdiction  "in  case  of  contumacy  or 
refusal  to  obey  a  subpoena  issued."  (R.  1). 

On  August  25,  1948  the  appellant  filed  its  Return  and 
Answer  in  opposition  to  the  application  (R.  13-46).  This 
repeated  the  grounds  relied  upon  in  the  petition  to  revoke 
the  subpoena.  In  the  petition  to  revoke  the  subpoena, 
before  the  District  Court,  and  on  this  appeal  the  basic 
contention  of  the  witness  is  that  the  suhpoena  is  ancillar}/ 
to  a  Board  proceeding  over  which  the  Board  has  no  pos- 
sible jurisdiction  or  authority  to  proceed. 

The  appellant  supported  this  basic  contention  by  the 
showing  outlined  hereinabove  based  u])on  the  formal 
papers  of  the  Board  and  the  jurisdictional  requirements 
of  Section  9(f),  (g)  and  (h)  and  Section  10(b)  of  the 
Act.  The  District  Court  nevertheless  ordered  enforcement 
of  the  subpoena  (R.  50-54).  Appellant  contends  that  such 
action  deprived  her  of  her  constitutional  and  statutory 
rights  and  was  an  abuse  of  the  discretion  granted  the 
court  by  Section  11(2)  of  the  National  Labor  Relations 
Act. 

The  District  Court  concluded  that  the  Board  had  juris- 
diction to  proceed  on  the  basis  of  a  charge  served  within 
six  months  of  the  effective  date  of  the  1947  amendments 
to  the  National  Labor  Relations  Act  even  if  served  more 
than  six  months  after  the  acts  occurred  (R.  51,  52).  Appel- 
lant contends  that  this  conclusion  is  contrary  to  law. 

The  District  Court  concluded  that  it  should  enforce  the 
subpoena  although  the  formal  papers  of  the  Board  con- 
tained no  allegations  showing  that  it  had  jurisdiction  (R. 
53,  54).  Api^ellant  contends  that  the  failure  to  allege  facts 
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showing  jurisdiction  demonstrates  that  the  Board  has  not 
made  a  sufficient  claim  to  jurisdiction  over  its  proceeding 
to  entitle  it  to  judicial  enforcement  of  its  ancillary  sub- 
poena. We  contend  this  failure  has  substantially  the  same 
effect  as  a  failure  to  allege  jurisdictional  facts  in  the  fed- 
eral courts.  ■•        • 

The  District  Court  concluded  that  the  witness  could  not 
defend  in  that  court  against  the  abuse  of  the  subpoena 
power  on  the  ground  that  administrative  remedies  had 
not  been  exhausted  and  that  the  witness  had  not  properly 
raised  the  question  of  jurisdiction  before  the  Board  (R. 
53).  Appellant  contends  that  the  defense  made  in  the  Dis- 
trict Court,  and  relied  upon  in  this  court,  may  be  raised 
for  the  first  time  in  court  in  opposition  to  the  Board's 
request  for  judicial  relief.  She  furthermore  contends  that 
she  properly  raised  the  question  of  jurisdiction  before 
the  Labor  Board  and  exhausted  the  statutory  administra- 
tive remedies  available  to  her  before  the  Board  went  to 
court. 

SPECIFICATION  OF  ERRORS 

Appellant  contends : 

1.  The  District  Court  erred  in  not  denying  enforce- 
ment of  the  subpoena  of  the  National  Labor  Relations 
Board  on  the  ground  that  the  Board  has  no  })ossible  juris- 
diction or  authority  to  proceed  with  the  hearing  in  the 
Board's  ju-oceeding  "Cases  Nos.  20-C-1570,  1571,  1572," 
to  which  the  sub])oena  was  ancillary, 

2.  The  District  Court  erred  in  not  finding  that  the  Na- 
tional Labor  Relations  Board  has  no  possible  jurisdiction 
or  authority  to  proceed  in  the  said  hearing  in  consecjuence 
of  the  fact  that  the  purported  complaint — upon  which  any 
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jurisdiction  or  authority  depends — is  based  upon  a  pur- 
ported charge  that  was  not  served  upon  the  person  charged 
until  more  than  17  months  after  tlie  occurrence  of  the 
alleged  unfair  labor  practice. 

3.  The  District  Court  erred  in  not  finding  that  no 
charge,  within  the  meaning  of  the  National  Labor  Re- 
lations Act,  was  filed  to  commence  the  said  proceeding  and 
in  consequence  thereof  that  the  Board  has  no  possible 
jurisdiction  or  authority  to  proceed  in  the  said  hearing. 

4.  The  District  Court  erred  in  not  finding  that  at  the 
time  of  the  preparation  and  mailing  of  the  said  purported 
complaint  there  was  not  on  file  with  the  Board  a  non- 
Communist  affidavit  executed  by  each  officer  of  the  charg- 
ing labor  organization,  particularly  the  President  and 
Secretary  of  such  organization,  and  in  consequence  there- 
of that  the  Board  has  no  possible  authority  or  jurisdic- 
tion to  proceed  in  the  said  hearing. 

5.  The  District  Court  erred  in  not  finding  that  the 
National  Labor  Relations  Board  has  no  possible  author- 
ity or  jurisdiction  to  proceed  in  the  said  hearing  in  con- 
sequence of  the  fact  that  the  said  purported  complaint 
contains  no  allegations  of  the  jurisdictional  facts  required 
by  Section  9(f),  (g),  (h)  of  the  National  Labor  Relations 
Act. 

6.  The  District  Court  erred  in  not  finding  that  no  com- 
plaint issued  in  the  Board  proceeding  *' Cases  Nos.  20-C- 
1570,  1571,  1572,"  and  in  consequence  that  the  Board  has 
no  possible  jurisdiction  or  authority  to  -  ])roceed  in  the 
said  hearing  in  that  proceeding. 

7.  The  District  Court  erred  in  concluding  that  appel- 
lant Louise  Hamilton  failed  to  exhaust  her  administrative 
remedies. 
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8.  The  District  Court  erred  in  concluding  that  appel- 
lant Louise  Hamilton  had  not  properly  raised  the  ques- 
tion of  jurisdiction  before  the  National  Labor  Relations 
Board. 

9.  To  enforce  the  subpoena  is  to  deprive  the  appellant 
of  her  rights  under  the  Fourth  Amendment  to  the  Con- 
stitution of  the  United  States  and  to  deprive  her  of 
liberty  without  due  process  of  law  in  violation  of  the 
Fifth  Amendment. 

ARGUMENT  OF  THE  CASE 
Summary. 

The  courts,  when  called  upon  to  enforce  administrative 
subpoenas,  have  the  duty  under  the  statute  and  the  Con- 
stitution to  protect  individuals  against  unreasonable  or 
arbitrary  exercise  of  the  subpoena  power  and  to  refuse  to 
enforce  any  subpoena  issued  in  excess  of  the  statutory 
authority  or  jurisdiction  of  the  administrative  board.  The 
Fourth  Amendment  to  the  Constitution  of  the  United 
States  prohibits  any  arbitrary,  capricious,  unreasonable 
or  unlawful  exercise  of  the  subpoena  power.  The  National 
Labor  Relations  Act  and  the  Administrative  Procedure 
Act  require  the  court  to  deny  enforcement  of  a  subpoena 
where  an  appropriate  defense  is  interposed. 

The  appellant  has  several  appropriate  statutory  and 
constitutional  defenses  that  require  the  court  to  refuse 
enforcement  of  the  subpoena.  It  affirmatively  ai)pears 
upon  the  face  of  the  formal  documents  in  the  proceeding 
before  the  Board  that  the  Board  has  no  possible  juris- 
diction or  authority  to  carry  on  its  proceeding.  The 
pleadings  show  that  no  charge  was  filed,  although  the 
filing  of  a  charge  is  jurisdictional.   They  show  that  neither 
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a  charge,  nor  even  a  purported  charge,  was  served  within 
six  months  of  the  occurrence  of  the  alleged  unfair  labor 
practices,  although  service  within  six  months  is  jurisdic- 
tional. They  fail  to  contain  allegations  of  jurisdictional 
facts  as  to  the  date  of  the  service  of  the  charge  or  as  to 
the  filing  of  the  non-Communist  affidavits  required  by  Sec- 
tion 9  of  the  Act  as  amended  in  1947. 

The  appellant,  in  her  timely  petition  to  revoke  the  sub- 
poena properly  filed  with  the  Board,  raised  all  of  the  fore- 
going issues  before  the  Board  and  thereby  set  in  motion 
all  administrative  remedies  available  to  her  to  preclude 
any  action  for  the  enforcement  of  the  subpoena. 

The  order  of  the  District  Court,  directing  her  to  comply 
with  the  Board's  subpoena,  violates  the  statutory  and  con- 
stitutional guarantees  of  the  witness.  It  does  so  by  refus- 
ing to  consider  her  defenses  to  the  subpoena.  It  does  so 
by  enforcing  the  subpoena  issued  by  an  administrative 
tribunal  in  the  course  of  a  proceeding  that  was  wholly 
beyond  its  jurisdiction  and  authority,  wdiich  is  clear  and 
undeniable  first,  because  of  the  absence  of  allegations  of 
the  jurisdictional  facts  and,  second,  because  of  the  affirma- 
tive showing  upon  the  face  of  the  formal  papers  that 
there  was  no  possible  jurisdiction. 


The  Witness  Has  the  Right  to  Raise  Her  Defenses 
to  the  Enforcement  of  the  Subpoena  in  Court 

The  memorandum  of  the  District  Court '(R.  50-54)  states 
that  the  witness  failed  to  exhaust  her  administrative 
remedies  and  did  not  properly  raise  the  question  of  juris- 
diction before  the  Board.  While  the  brief  of  the  Labor 
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Board  before  the  District  Court  suggested  these  conten- 
tions, we  believe  that  the  Labor  Board  will  agree  that 
the  court  was  in  error  in  reaching  these  conclusions  and 
we  therefore  will  not  argue  these  points  at  length  in  our 
opening  brief. 

A.  IF  THE  ADMINISTRATrVE  REMEDIES  HAVE  NOT  BEEN  EXHAUSTED.  THE 
COURT  MUST  REFUSE  TO  ENFORCE  THE  SUBPOENA. 

The  Labor  Board,  not  the  witness,  here  sought  relief  in 
the  District  Court.  Hence,  if  judicial  relief  has  been  pre- 
maturely sought,  the  court  should  deny  the  Board's  request 
for  judicial  relief;  it  should  not  deny  the  respondent 
below  the  right  to  defend  against  the  Board's  action  in 
going  to  court.  It  is  a  strange  and  startling  contention 
that  judicial  relief  must  be  ordered  because  there  has 
been  no  exhaustion  of  administrati^'e  remedies  before  such 
relief  was  sought. 

B.  THE  WITNESS'S  DEFENSES  OFFERED  IN  THIS  CASE  MAY  BE  INITIALLY 
MADE  IN  THE  DISTRICT  COURT. 

The  District  Court,  before  it  may  lawfully  enforce  a 
subpoena,  is  required  to  investigate  the  facts  and  deter- 
mine that  the  administrative  board  can  show  jurisdiction 
in  the  proceeding  to  which  the  subpoena  is  ancillary.  (Ad- 
ministrative Procedure  Act,  Sec.  6(c)  quoted  below  in 
footnote  16.)  Here,  the  Labor  Board  has  utterly  failed 
to  meet  the  burden  of  presenting  at  least  a  prima  facie 
claim  of  jurisdiction  and  authority  to  conduct  its  hearing. 
The  citizen  served  with  the  subpoena  has  the  right  to 
defend  against  judicial  enforcement  by  calling  the  atten- 
tion of  the  coui't  to  the  obvious  showing,  ui)on  the  face 
of  the  Jormal  papers  of  the  Board,  that  there  is  no  pos- 
sible I^.Msis  for  BoaiTl  jurisdiction. 
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The  right  to  make  such  a  defense  was  expressly  recog- 
nized by  the  Supreme  Court  in  Mi/ers  v.  Bethlehem  Cor- 
poration.  In  that  case,  the  Court  stated  (303  U.S.  41,  49) : 
''The  Board  is  even  without  power  to  enforce  obedi- 
ence to  its  subpoena  to  testify  or  to  produce  written 
evidence.  To  enforce  obedience  it  must  apply  to  a  dis- 
trict court;  and  to  such  an  application  appropriate 
defense  may  be  made." 

Here  the  witness  is  presenting  a  defense  that  the  bare 
''Complaint"  shows  the  Board  cannot  have  jurisdiction. 
She  has  the  same  right  to  present  this  defense  as  has  a 
person  collaterally  to  attack  a  judgment  or  to  defend  in 
an  ancillary  proceeding  on  the  ground  that  the  judg- 
ment roll  shows  there  was  no  jurisdiction  in  the  basic 
proceeding. 

C.      THE  WITNESS  PROPERLY  RAISED  THE  JURISDICTION   OF  THE  BOARD 
BEFORE  THE  BOARD. 

In  the  present  case  the  witness  fully  and  carefully  fol- 
lowed the  administrative  procedure  provided  by  law  to 
oppose  compliance  with  a  subpoena.  Immediately  after 
she  w^as  served  with  the  subpoena,  and  five  days  before 
her  time  to  appear  expired,  the  witness  filed  her  petition 
to  revoke  the  subpoena  (E.  9-12).  This  petition  was  based 
on  the  facts  and  grounds  that  she  relies  upon  on  this 
appeal.  Thus,  the  petition  alleged  that  on  the  face  of  the 
formal  papers  before  the  Board  it  affirmatively  appeared 
that  there  was  no  possible  authority  or  jurisdiction  in  the 
Board  to  carry  on  the  proceeding.  It  raised  the  issue  as 
to  the  time  of  filing  and  service  of  a  charge  as  well  as 
that  as  to  the  existence  of  any  charge  (Petition,  1(a),  (b), 
(c),  11(b) ;  R.  9,  10,  12).  The  petition  further  alleged  that 
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the  purported  complaint  failed  to  allege  the  facts  that 
must  necessarily  exist,  by  virtue  of  the  1947  amendments 
to  the  Act,  before  the  Board  has  jurisdiction  to  carry  on 
a  proceeding.  It  raised  the  issues  with  respect  to  the 
failure  of  the  complaint  to  allege  that  a  charge  had  been 
filed  and  served  within  six  months  and  its  failure  to  allege 
that  the  charging  labor  organization  had  satisfied  the  non- 
Communist  affidavit  provisions  of  the  law  (Petition  1(b), 
11(b);  R.  10-12).  The  petition  further  alleged  that  the 
record  included  no  proof  of  these  jurisdictional  facts  and 
that  the  attorney  representing  the  General  Counsel  of  the 
Board  had  stated  that  no  evidence  would  be  offered  or 
adduced  as  to  such  jurisdictional  facts  (Petition  1(e), 
11(c);  R.  11,  12).  The  petition  further  alleged  in  general 
terms  that  no  complaint  had  issued  (Petition  III;  R.  12). 
This  petition  to  revoke  the  subpoena  was  timely  and  it 
was  filed  in  accordance  with  the  Board's  Rules  and  Regu- 
lations. It  fully  raised  the  points  that  are  relied  upon  on 
this  ap]ieal.  Thus,  the  witness  properly  raised  before  the 
Board  the  question  of  the  Board's  jurisdiction  through  the 
only  statutory  procedure  open  to  it,  that  is,  by  her  peti- 
tion to  revoke  the  subpoena.  By  this  petition  the  witness 
took  every  step  provided  by  law  to  dissuade  the  Board 
from  seeking  her  testimony  and  evidence  and  to  raise 
before  the  Board  the  grounds  and  facts  that  require  the 
courts  to  refuse  to  enforce  the  Board's  subpoena. 

D.      THE  BOARD  HAS  TAKEN  FINAL  ACTION  ON  THE  PETITION  TO  REVOKE 
AND  SO  ALL  ADMINISTRATIVE  REMEDIES  HAVE  BEEN  EXHAUSTED. 

By  her  petition  to  revoke  the  subpoena,  the  witness  set 
in  motion  -aW  statutory  administrative  remedies.  Upon  the 
filing  of  the  petition  it  became  incumbent  upon  the  Board 
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to  revoke  the  subpoena  if  appropriate  grounds  were  stated 
in  the  petition.  Section  11(1)  of  the  Act^  provides  with 
respect  to  subpoenas,  as  follows: 

''The  Board,  or  any  member  thereof,  shall  upon 
application  of  any  party  to  such  proceedings,  forth- 
with issue  to  such  party  subpoenas  requiring  the 
attendance  and  testimony  of  witnesses  or  the  produc- 
tion of  any  evidence  in  such  proceeding  or  investiga- 
tion requested  in  such  application.  Within  five  days 
after  the  service  of  a  subpoena  on  any  person  requir- 
ing the  production  of  any  evidence  in  his  possession 
or  under  his  control,  such  person  may  petition  the 
Board  to  revoke,  and  the  Board  shall  revoke,  such 
subpoena  if  in  its  opinion  the  evidence  whose  produc- 
tion is  required  does  not  relate  to  any  matter  under 
investigation,  or  any  matter  in  question  in  such  pro- 
ceedings, or  if  in  its  opinion  such  subpoena  does  not 
describe  with  sufficient  particularity  the  evidence 
whose  production  is  required."  (The  emphasis  is 
added). 

No  other  administrative  procedure  is  provided  by  law. 
Thus  the  Board  was  obliged  to  act  on  the  petition  and 
came  into  full  control  of  the  administrative  remedies  upon 
the  filing  of  the  petition  to  revoke.  We  submit  the  Board 
cannot  now  assert,  in  opposition  to  the  defense  to  enforce- 
ment of  the  subpoena,  that  the  administrative  remedies 
have  not  been  exhausted. 

It  seems  clear  that  the  petition  to  revoke  the  subpoena 
was  denied  by  the  Board.  This  appears  from  the  fact  that 
the  Trial  Examiner  announced  that  the  petition  was 
denied  and  he  has  been  delegated  by  the  Board  with  the 


1.     We  shall  hereinafter  from  time  to  time  refer  to  the  Na- 
tional Labor  Relations  Act  simply  as  "the  Act." 
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power  to  rule  upon  such  a  petition  to  revoke  a  subpoena.^ 

In  fact,  the  Board,  by  its  allegations  before  the  District 
Court,  admits  that  the  administrative  remedies  have  been 
exhausted  by  the  allegation  that  the  court  has  jurisdiction 
by  virtue  of  Section  11(2)  of  the  Act.  This  section  gives 
jurisdiction  only  *'in  case  of  contumacy  or  refusal  to  obey 
a  subpoena."  If  the  Board  has  not  acted  on  the  petition 
to  revoke  filed  with  it  by  the  witness,  there  obviously  is  no 
case  of  contumacy  or  refusal  to  obey  the  subpoena,  for 
neither  can  occur  until  the  Board  has  denied  the  petition 
to  revoke. 

Furthermore,  the  act  of  the  witness  in  refusing  to 
testify,  which  in  turn  led  to  action  by  the  Board  in  seek- 
ing- judicial  enforcement  of  the  subpoena,  is  a  dc  facto 
appeal  to  the  Board  from  the  decision  of  the  Trial 
Examiner.  It  required  the  Board  to  rule  on  the  petition 
to  revoke  in  deciding  to  seek  enforcement  in  court.  Thus, 
the  filing  of  the  application  in  the  court  itself  is  the  final 
action  of  the  Board  in  the  administrative  proceeding 
commenced  by  the  witness's  petition  to  revoke  the  sub- 
poena. The  Board  has  finally  and  conclusively  refused  to 
revoke  the  petition. 

To  make  any  other  contention  would  he  wholly  arbitrary 
and  capricious.  Surely,  if  the  administrative  procedure 
begun  by  the  petition  to  revoke  the  subpoena  has  not  been 
C()m])loted,  this  is  solely  because  the  Board  has  chosen  to 


2.     Section  203.35  of  the  Board's  Rules  and  Regulations  pro- 
vides in  part: 

''The  trial  examiner  shall  have  authority,  with  respect  to 
cases  assigned  to  him,  between  the  time  he  is  designated 
and  transfer  of  the  case  to  the  Board,  subject  to  the  Rules 
and  Regulations  of  the  Boai'd  and  within  its  powei-s: 
#  *  «  *  *  *  * 

"(c)   To  rule  upon  petitions  to  revoke  subpoenas;  *  *  *." 
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fail  to  act  as  required  by  the  law.  Obviously  the  Board 
cannot  deprive  the  witness  of  the  right  to  defend  against 
the  Board's  abuse  of  power  simply  by  refusing  to  act  on 
a  proper  and  timely  petition  to  revoke  filed  with  the 
Board. 

II. 

The  District  Court  Should  Have  Refused  to  Enforce  the  Subpoena 
of  the  Board  Because  It  Clearly  and  Affirmatively  Appeared 
on  the  Face  of  the  Board's  Formal  Papers  That  the  Subpoena 
Was  Issued  in  the  Course  of  a  Proceeding  Wholly  Outside  the 
Jurisdiction  and  Authority  of  the  Board. 

A  federal  court  does  not  sit  as  a  rubber  stamp  to  en- 
force indiscriminately  all  administrative  subpoenas.  The 
courts  have  the  duty  to  prevent  abuse  of  the  subpoena 
power  by  administrative  tribunals.  The  statutes  declare 
this  duty  with  respect  to  subpoenas  of  the  Labor  Board.^ 

The  apjjropriate  defense  presented  by  Louise  Hamilton, 
appellant  in  this  court,  is  that  the  Board's  formal  papers 
clearly  and  affirmatively  show  that  the  Board  could  have 
no  possible  jurisdiction  in  the  proceeding  to  which  the 
subpoena  was  ancillary.  We  shall  hereinafter  in  this  point 
show,  first,  the  lack  of  jurisdiction  and  the  fact  that  it  is 
clearly  and  affirmatively  obvious  on  the  face  of  the  Board's 
formal  papers  and,  second,  that  the  District  Court  should 
have  refused  to  enforce  the  subpoena  in  view  of  this 
showing. 


3.  This  duty  is  imposed  upon  the  courts  by  Section  11(2)  of 
the  National  Labor  Relations  Act  and  Section  6(c)  of  the  Ad- 
ministrative Procedure  Act.  These  provisions,  together  with  the 
Senate  Report  on  the  subsection  from  the  Administrative  Pro- 
cedure Act,  are  quoted  below  in  footnotes  15  and  16,  infra. 


1!) 
A.     THE  BOARD'S  FORMAL  PAPERS  CLEARLY  AND  AFFIRMATrVELY  SHOW 
THERE  WAS  NO  POSSIBILITY  OF  JURISDICTION  IN  THE  BOARD. 

Tlie  Labor  Board,  being  a  creature  of  legislation,  has 
no  inherent  or  common  law  power.  Hence,  its  jurisdiction 
and  statutory  authority  is  limited  to  that  granted  by  the 
National  Labor  Relations  Act,  as  amended.  3  Sutherland, 
Statutory  Construction,  3rd  Ed.,  Section  6603;  Arrow- 
Hart  and  Hegeman  Electric  Co.  v.  Federal  Trade  Com- 
missimi,  291  U.S.  587,  598;  Stark  v.  Wickard,  321  U.S. 
288,  309. 

The  appellant  asserts  that  the  Labor  Board  has  no 
jurisdiction  to  proceed  on  the  purported  complaint  that 
is  the  basis  for  this  hearing  because  (1)  no  charge  was 
served  within  six  months  of  the  facts,  (2)  no  true  charge 
was  filed,  (3)  the  officers  of  the  union  that  filed  the  charge 
did  not  have  the  necessary  non-Communist  affidavits  on 
file  with  the  Board,  (4)  the  jurisdictional  facts,  negating 
the  above,  are  not  alleged  in  the  complaint,  and  (5)  no 
complaint  was  legally  issued. 

1.  It  Affirmatively  Appears  on  the  Face  of  the  Formal  Papers  of  the  Board 
That  No  Charge  Was  Served  Until  1 7  Months  After  the  Occurrence  of  the 
Alleged  Unfair  Labor  Practices  Although  the  Board  Has  No  Jurisdiction  to 
Hold  a  Hearing  on  an  Unfair  Labor  Practice  Occurring  More  Than  Six 
Months  Prior  to  the  Filing  and  Service  of  the  Charge. 

The  1947  amendments  to  the  National  Labor  Relations 
Act  inserted  a  new  proviso  immediately  after  the  grant  of 
authority  to  issue  complaints  in  Section  10 (b).^  It  reads: 


The  entire  subsection,  as  amended,  reads: 

"(b)  Whenever  it  is  charged  that  any  person  has  en- 
gaged in  or  is  engaging  in  any  such  unfair  labor  practice, 
the  Board,  or  any  agent  or  agency  designated  by  the  Board 
for  such  purposes,  shall  have  power  to  issue  and  cause  to  be 
.Served  upon  such  person  a  complaint  stating  the  charges  in 
that  respect,  and  containing  a  notice  of  hearing  before  the 
Board  or  a  member  thereof,  or  before  a  designated  agent 
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^^  Provided,  That  no  complaint  shall  issue  based  upon 
any  unfair  labor  practice  occurring  more  than  six 
months  prior  to  the  filing  of  the  charge  with  the 
Board  and  the  service  of  a  copy  thereof  upon  the 
person  against  whom  such  charge  is  made,  unless  the 
person  aggrieved  thereby  was  prevented  from  filing 
such  charge  by  reason  of  service  in  the  armed  forces, 
in  which  event  the  six-month  period  shall  be  com- 
puted from  the  day  of  his  discharge." 

This  prohibition  on  the  issuance  of  a  complaint — and  in 
turn  on  the  jurisdiction  of  the  Board  to  hear — w^as  enacted 
on  June  23,  1947  with  provision  that  it  become  effective 
on  August  '23,  1947.  Labor-Management  Relations  Act, 
1947,  Section  104. 


or  agency,  at  a  place  therein  fixed,  not  less  than  five  days 
after  the  serving  of  said  complaint :  Provided,  That  no  com- 
plaint shall  issue  based  upon  any  unfair  labor  practice 
occurring  more  than  six  months  prior  to  the  filing  of  the 
charge  with  the  Board  and  the  service  of  a  copy  thereof 
upon  the  person  against  whom  such  charge  is  made,  unless 
the  person  aggrieved  thereby  was  prevented  from  filing 
such  charge  by  reason  of  service  in  the  armed  forces,  in 
which  event  the  six-month  period  shall  be  computed  from 
the  day  of  his  discharge.  Any  such  complaint  may  be 
amended  by  the  member,  agent,  or  agency  conducting  the 
hearing  or  the  Board  in  its  discretion  at  any  time  prior  to 
the  issuance  of  an  order  based  thereon.  The  person  so 
complained  of  shall  have  the  right  to  file  an  answer  to  the 
original  or  amended  complaint  and  to  appear  in  person  or 
otherwise  and  give  testimony  at  the  place  and  time  fixed  in 
the  complaint.  In  the  discretion  of  the  member,  agent,  or 
agency  conducting  the  hearing  or  the  Board,  any  other  per- 
son may  l)e  allowed  to  intervene  in  the  said  proceeding  and 
to  present  testimony.  Any  such  proceeding  shall,  so  far 
as  practicable,  be  conducted  in  accordance  with  the  rules 
of  evidence  applicable  in  the  district  courts  of  the  United 
States  under  the  rules  of  civil  procedure  for  the  district 
courts  of  the  United  States,  adopted  by  the  Supreme  Court 
of  the  United  States  pursuant  to  the  Act  of  June  19,  1934 
(U.S.C,  title  28,  sees.  723-B,  723-C)." 


21 

The  formal  papers  upon  which  the  jurisdiction  of  the 
Board  depends  show  that  the  basis  of  the  proceedings  is 
a  document  entitled  '^ Second  Amended  Charge"  which  is 
dated  January  26,  1948  (R.  31-36).  The  formal  papers 
further  allege  that  the  acts  alleged  to  be  unfair  labor 
practices  occurred  on  or  about  August  1,  1946  (R.  28,  29). 
The  purported  complaint  that  is  asserted  to  give  the 
Board  jurisdiction  over  the  hearing  is  dated  April  26, 
1948.  Thus,  it  clearly  and  affirmatively  appears  that  the 
Board's  purported  complaint  and  the  entire  proceeding  is 
based  on  an  unfair  labor  practice  that  occurred  approxi- 
mately 17  months  prior  to  the  tiling  of  the  charge  with  the 
Board  and  the  service  of  a  copy  thereof  upon  the  em- 
ployer alleged  to  have  been  guilty  of  the  unfair  labor 
practice." 

The  amendment  quoted  above  clearly  limits  the  jurisdic- 
tion of  the  Board.  The  language  is  jurisdictional  on  its 
face.  The  courts  have  expressly  held  that  the  less  positive 
language  at  the  beginning  of  Section  10(b)  of  the  Act 
limits  the  jurisdiction  of  the  Board."  Thus,  the  language 
authorizing  the  Board  to  issue  a  complaint  and  hold  a 
hearing  ''whenever  it  is  charged  that  any  person  has 
engaged  in  or  is  engaging  in  any  such  unfair  labor 
practice"  has  been  held  to  make  the  filing  of  a  charge  and 
the  issuance  of  a  complaint  jurisdictional  facts.  Labor 
Board  v.  Hopivood  Retbming  Co.,  98  F.(2d)  97,  101;  see 
Labor  Board  v.  National  Licorice  Co.,  104  F.(2d)  655,  658. 
Furthermore,  the  language  added  to  .Section  10 (li)  is  very 
similar  to  that  incorporated  in  Section  8  of  the  Norris- 
LaGuardia  Act,  reading: 


5.  The   Board   admits   that   the   delay  in  serving  the  charge 
is  not  excusable  by  reason  of  service  in  the  armed  forces  (R.  49). 

6.  This  provision  is  quoted  in  full  in  footnote  4. 
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''No  restraining  order  or  injunctive  relief  shall  be 
granted  to  any  complainant  who  has  failed  to  comply 
*  *  *"  (29  U.S.C.  Sec.  108) 

This  language  has  been  lield  to  be  jurisdictional  and  de- 
prives the  federal  courts  of  any  jurisdiction  except  where 
the  complainants  have  complied.  Donnelly  Garment  Co.  v. 
International  Ladies  Garment  Workers'  Union,  99  F.(2d) 
309;  316;  Grace  v.  Williams,  96  F.(2d)  478,  481. 

The  Board  apparently  admits  that  the  language  is  juris- 
dictional but  asserts  that  it  does  not  apply  in  the  present 
case  because  the  charge  was  served  on  February  13  1948, 
within  six  months  of  August  23,  1947,  the  date  when  the 
1947  amendments  became  effective. 

a.  The  Act  Grants  Xo  Jurisdiction  Based  on  Stale 
Charges  Served  Betiveen  August  23,  1947,  and 
February  23,  1948. 

The  Act,  however,  gives  no  support  for  the  contention 
of  the  Board  that  the  proviso  nmst  be  ignored  in  this 
case.  The  amendment  to  Section  10(b)  is  simple,  clear 
and  direct.  It  reads : 

"No  complaint  shall  issue  based  upon  any  unfair 
labor  practice  occurring  more  than  six  months  prior 
to  the  filing  of  the  charge  with  the  Board  and  the 
service  of  a  copy  thereof  upon  the  person  against 
whom  such  charge  is  made." 

This  prohibition  on  the  issuance  of  a  complaint  became 
effective  on  August  23,  1947,  sixty  days,  after  its  enact- 
ment.^ We  submit  that  Congress  has  clearly,  simply  and 
directly  stated  its  intent,  that  it  has  the  power  to  with- 


7.     Labor-Management  Relations  Act  of  1947,  Section  104. 
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draw  from  the  Board  jurisdiction  over  any  cases  pending 
])ofore  it,  and  that  Congress  provided  a  reasonable  period 
after  the  enactment  of  the  law  during  wliich  complaints 
could  have  been  issued  with  respect  to  stale  charges  if 
this  was  deemed  necessary  to  effectuate  collective  bar- 
gaining. 

The  District  Court  concluded  that  a  complaint  could 
lawfully  issue  based  upon  an  unfair  laljor  practice  if  a 
charge  were  filed  within  six  months  of  the  effective  date 
of  the  1947  amendments.  We  submit  there  is  no  basis  for 
this  conclusion  and  that  the  cases  cited  in  no  way  sup- 
l)ort  that  conclusion. 

In  support  of  its  conclusion,  the  District  Court  stated, 
"Normally,  changes  of  procedure  operate  in  the  future 
and  not  retroactively;  National  Labor  Relations  Board 
r.  Xatloiial  Garment  Co.,  166  F.2d  233,  and  National  Labor 
Relations  Board  r.  Brozen,  166  F.2d  812."  (R.  52).  The 
court  apparently  misconstrued  appellant's  position.  She 
does  not  ask  that  the  1947  amendment  to  Section  10(1^) 
be  made  retroactive;  she  merely  asks  that  it  be  made 
eft'ective  on  the  date  that  Congress  declared  it  be  effec- 
tive. Her  position  is  entirely  different  from  that  taken 
in  opposition  to  the  Board  in  the  cases  cited  by  the  Dis- 
trict Court.  In  Labor  Board  v.  National  Garment  Co., 
the  respondent  resisted  the  Board's  enforcement  of  an 
order  issued  })rior  to  the  effective  date  of  the  1947  amend- 
ments on  the  patently  erroneous  ground  that  the  1947 
amendments  voided  all  orders  of  the  Board  that  had  pre- 
viously been  entered  but  not  enforced  in  court.  The  court 
lield  that  the  1947  amendments  did  not  have  retroactive 
effect  so  as  to  de])rive  it  of  jurisdiction  to  enforce  a  Board 
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order  entered  prior  to  the  amendments.  In  Labor  Board 
V.  Brozeiiy  the  respondent  sought  to  prevent  enforcement 
of  the  Labor  Board  order  dated  August  30,  1946.  The 
apparent  ground  was  that  the  order  involved  an  unfair 
labor  practice  occurring  more  than  six  months  prior  to 
the  filing  of  the  charge  with  the  Board.  In  tliat  case  the 
cliarge  had  been  filed,  the  complaint  had  been  issued  and  the 
Board  had  entered  its  order  long  prior  to  the  amendments 
of  the  Act.  The  court  held  that  the  amendments  did  not 
have  retroactive  effect  so  as  to  void  an  order  based  on  a 
complaint  issued  before  the  law  was  amended,  ht  each  of 
the  two  cases  cited  the  complaint  issued  long  before  the 
1947  amendments  were  enacted. 

Jn  the  proceeding  involved  in  this  appeal,  in  contrast 
to  the  foregoing  cases,  no  complaint  was  issued  before  the 
amendments  became  effective.  The  General  Counsel  pur- 
ported to  issue  a  complaint  many  months  after  the  effec- 
tive date  of  the  1947  amendments ;  this  clearly  contravened 
the  prohibition  of  Section  10(b)  as  then  in  effect. 

The  District  Court  also  supported  its  conclusion  that 
the  Board  had  jurisdiction  to  issue  a  complaint  on  the 
ground  that  the  amendment  to  Section  10(b)  established 
a  limitation  on  the  right  to  issue  complaints  and  was 
therefore  to  be  interpreted  in  violation  of  its  clear  lan- 
guage.  Thus,  it  stated, 

"Where  by  statute  the  time  within  which  the  exist- 
ing right  may  be  exercised  is  shortened  parties  af- 
fected must  be  afforded  a  reasonable  time  to  exercise 
their  remedy.  Rand  v.  Bossen,  162  Pac.2d  457;  27  C. 
2d  61."  (R.  52) 

The  holding  of  the  case  cited,  Avhicli  is  supported  therein 
by   a    rule    stated   in    Rose  field   Paclciug   Co.   v.   Superior 
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Court,  4-  C.2d  120,  122,  47  Pac.2d  716,  is  based  upon  cou- 
stitiitional  guarantees  limiting  state  legislatures,  and  pre- 
cludinii-  the  impairment  of  an  obligation  of  a  contract  or 
the  deprivation  of  a  private  right  without  an  adequate 
remedy.  Rand  v.  Bossen  further  declares, 

"What  constitutes  a  reasonable  time  (within  which 
parties  affected  may  exercise  their  existing  remedies 
to  protect  their  private  rights)  is  primarily  a  c^ues- 
tion  for  the  legislature  and  a  court  will  not  overrule 
its  decision  except  where  palpable  error  has  been 
committed."  (27  C.2d  61,  QQ). 

The  rule  relied  upon  hij  the  District  Court  does  not 
apply  to  an  act  of  Congress.  Even  if  it  were  applicable, 
the  Congress  has  provided  a  reasonable  time  for  issuing 
complaints;  hence  its  prohibition  of  jurisdiction  was  in 
any  event  properly  and  lawfully  made  effective  August  2H, 
1947,  as  is  provided  in  Section  104  of  the  Labor  Manage- 
ment Relations  Act,  1947. 

First,  Congress  is  not  subj.'jet  to  the  constitutional 
limitations  that  are  the  basis  for  the  decision  of  the 
California  state  court.  There  is  no  limitation  upon  the 
power  of  Congress  to  cut  down  or  eliminate  the  juris- 
diction of  the  National  La1)or  Relations  Board.  Congress 
has  a  right,  not  limited  by  the  Constitution,  to  withdraw 
any  of  the  jurisdiction  it  has  granted  or  to  limit  it.  Ex 
parte  McCardle,  7  Wall.  506;  Assessors  v.  Osbomes,  9 
Wall.  567;  Kline  v.  Burke  Construction  Co.,  260  U.S.  226. 
These  cases  uphold  the  right  of  Congress  to  withdraw 
jurisdiction  even  where  private  rights  are  thereby  de- 
stroyed and  all  remedy  to  enforce  them  abolished. 
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With  respect  to  the  jurisdiction  of  tlie  Labor  Board, 
Congress  has  an  even  broader  right  to  change  the  juris- 
diction granted.  No  private  rights  are  created  by  th.e 
National  Labor  Relations  Act;  no  individual  has  any 
vested  or  constitutional  right  to  relief  before  the  Board. 
"The  Board  *  *  *  does  not  exist  for  the  'adjudication  of 
private  rights';  it  'acts  in  a  public  capacity  to  give  effect 
to  the  declared  public  policy  of  the  act  to  eliminate  and 
prevent  obstructions  to  interstate  commerce  by  encourag- 
ing collective  bargaining'."  Phelps  Dodge  Corp.  v.  Labor 
Board,  313  L".S.  177,  193.  Again,  the  Supreme  Court  has 
said,  in  connection  with  Labor  Board  proceedings,  "We 
are  dealing  here  not  with  private  rights."  International 
Association  of  Machinists  v.  Labor  Board,  311  U.S.  72, 
80.  The  Supreme  Court  has  expressly  held  that  no  in- 
dividual has  a  right  to  enforce  a  Board  order  directing 
that  he  be  given  back  pay,  "The  Board  as  a  public  agency 
acting  in  the  public  interest,  not  any  private  person  or 
group,  not  any  employee  or  group  of  employees,  is  chosen 
as  the  instrument  to  assure  protection  from  the  described 
unfair  conduct  in  order  to  remove  obstructions  in  inter- 
state commerce."  Amalgamated  Utility  Workers  v.  Con- 
solidated Edison  Co.,  309  U.S.  261,  265.  It  is  further- 
more well-established  that  no  individual  has  a  right  to 
compel  action  before  the  Labor  Board. 

"It  will  be  noted  that  the  jurisdiction  of  the  Board 
is  not  a  compulsory  jurisdiction.  Assuming  that  all 
circumstances  looked  to  by  the  Act  'are  in  existence, 
none  the  less  we  are  of  the  opinion  that  the  Board 
does  not  have  a  cause  to  complaint  to  be  issued 
against  the  employer  or  proceed  to  prohibit  any  un- 
fair labor  practices  complained  of.    The  course  to  be 
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pursued  rests  in  the  sound  discretion  of  the  Board 
and  is  the  concern  of  expert  administrative  policy." 
{Jacobsen  v.  Labor  Board,  120  F.2d  96,  100). 

Since  the  Board  is  merely  a  creature  of  Congress  and 
acts  simply  to  protect  the  public  interest,  Congress  has  a 
complete  and  unrestricted  right  to  direct  the  Board  to 
j'efrain  from  issuing  complaints  in  any  type  of  unfair 
labor  practice  proceedings.  Since  the  Board  had  juris- 
diction to  refrain  from  issuing  a  complaint  on  a  charge 
served  more  than  six  months  after  the  unfair  labor  prac- 
tice. Congress  can  direct  it  to  refrain.  By  the  1947  amend- 
ments it  has  exercised  this  power.  It  has  directed  that  a 
complaint  shall  not  issue,  and  hence  that  no  hearing  shall 
be  had,  with  respect  to  an  unfair  labor  practice  unless  a 
charge  has  been  filed  and  served  within  six  months  of  the 
occurrence  of  the  unfair  labor  j^ractices.  Congress  has 
concluded  that  it  is  contrary  to  the  pul)lic  interest  to  per- 
mit the  Board  to  have  jurisdiction  with  respect  to  such 
unfair  lal^or  practices.  In  its  sovereign  power,  it  has 
declared  that,  effective  August  23,  1947,  no  com])laint 
shall  issue  under  the  circumstances  involved  in  the  pres- 
ent case. 

It  is  to  be  noted  that  Congress  did  not  withdraw  juris- 
diction in  this  fashion  precipitously.  Thus,  the  amend- 
ments provided  that  they  were  to  become  effective  60 
days  after  the  passage  of  the  Act.  Surely,  this  60-day 
period  was  a  reasonable  time  within  which  complaints 
could  have  been  issued  on  stale  charges.  Thus,  even  if 
private  rights  were  involved  and  the  1947  amendments 
had  destroyed  them,  or  withdrawn  every  remedy  f<u' 
their    enforcement,    the    Congress    would    have    met    the 
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limitations  imposed  upon  state  legislatures.  In  this  case, 
where  Congress  is  not  subject  to  the  limitations  that  were 
the  basis  for  the  decision  in  Rand  v.  Bossen  and  where 
no  private  rights  are  involved,  the  withdrawal  of  juris- 
diction by  Congress  must  be  made  effective  as  of  the  date 
that  Congress  declared  it  should  have  been  made  effective. 
There  is  no  basis  for  any  assertion  that  the  clear  lan- 
guage of  the  statute  should  be  modified  by  judicial  inter- 
pretation. 

It  is  thus  clear  upon  the  face  of  the  formal  papers  that 
the  Board  has  no  jurisdiction  because  the  proceeding  is 
based  upon  a  purported  complaint  issued  in  violation  of 
the  provision  of  Section  10(b)  and  so  without  any  support- 
ing statutory  authority  or  jurisdiction. 

2.  It  Affirmatively  Appears  on  the  Face  of  the  Formal  Papers  of  the  Board 
That  It  Could  Not  Possibly  Have  Jurisdiction  Because  No  True  Charge  Has 
Ever  Been  Filed. 

The  filing  of  a  charge  is  the  initial  procedural  step  to 
give  jurisdiction  to  the  Labor  Board  in  an  unfair  labor 
practice  proceeding,  such  as  that  to  which  the  subpoena 
involved  herein  is  ancillary.  Section  10(b)  of  the  Act 
gives  the  Board  power  to  issue  a  complaint  on  an  unfair 
labor  practice  "whenever  it  is  charged  that  any  person 
has  engaged  in  or  is  engaging  in  any  such  unfair  labor 
practice.  "^^  This  has  been  held  to  make  the  filing  of  a 
charge  and  the  issuance  of  a  complaint  jurisdictional  facts. 
The  Second  Circuit  Court  of  Appeals  hg-s  stated  the  law 
in  this  regard  as  follows: 

"This  procedure    (the  filing  of  a  charge,   etc.)   is 
required  as  a  prerequisite  to  the  jurisdiction  of  the 


8.     Section   10(b)    is  printed  in  full  in  footnote  4  above. 
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Board  and  the  complaint  issued  and  the  subsequent 
hearing   must   be   in   accord   with   the   charge  in  an 
attempt  to  prove  or  rebut  such  charges. ' ' 

Labor  Board  v.  Hopivood  Retinniug  Co.,  98  F.2d  97,  1010. 
Therefore,  if  a  charge  was  not  filed,  there  was  no  basis 
for  the  issuance  of  a  complaint  or  for  the  holding  of  a 
hearing  or  for  the  issuance  of  a  subpoena,  because  no 
proceeding  has  lawfully  commenced. 

The  Board's  jurisdiction,  if  any  there  be,  must  stem 
from  the  purported  charges  of  January  26,  1948  (R.  31- 
36).  It  appears  on  the  face  of  these  papers,  that  they  have 
been  filed  by  a  labor  organization,  the  International  Union 
of  Brewery,  Flour,  Cereal  and  Soft  Drink  Workers  of 
America,  CIO,  Local  227.  It  further  appears  on  the  face 
of  these  documents  that  they  fail  to  include  a  statement 
as  to  whether  it  and  any  national  or  international  labor 
organization  of  which  it  is  an  affiliate  or  constituent  unit 
have  complied  with  Section  9(f),  (g),  and  (h)  of  the  Act, 
and  that  they  fail  to  contain  any  reference  to  the  number 
and  expiration  date  of  the  letter  of  compliance  issued  by 
the  Secretary  of  Labor.  In  these  respects  these  documents 
fail  to  contain  essential  allegations  required  by  subsections 
(e)  and  (f)  of  Section  203.12  of  the  Rules  and  Regulations 
of  the  Board  which  lays  down  the  requirements  of  tlie 
allegations  necessary  to  constitute  a  charge.^ 


This  section  of  the  Board's  Rules  and  Regulations  reads: 
"Sec.  203.12   Contents. — Such  charge  shall  contain  the  fol- 
lowing : 

"(a)  The  full  name  and  address  of  the  person  making 
the  charge. 

"(b)  If  the  charge  is  filed  by  a  labor  organization,  the 
full  name  and  address  of  any  national  or  international  labor 
organization  of  which  it  is  an  affiliate  or  constituent  unit. 

"(c)   The   full   name   and  address  of  the  person  against 
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A  document  of  this  type,  which  fails  to  satisfy  the  re- 
quirements laid  down  by  the  Board's  Rules  and  Regu- 
lations   as    necessary    to    constitute    a    charge,    is    not    a 

whom  the  charge  is  made  (hereinafter  referred  to  as  the 
'respondent'). 

**(d)  A  clear  and  concise  statement  of  the  facts  con- 
stituting the  alleged  unfair  labor  practices  affecting  com- 
merce. 

''(e)  If  the  charge  is  filed  by  a  labor  organization,  a 
statement  whether  it  and  any  national  or  international  Jabor 
organization  of  which  it  is  an  affiliate  or  constituent  unit, 
has  complied  with  section  9(f),   (g),  and   (h)   of  the  act. 

"(f)  If  the  charge  is  filed  by  a  labor  organization  and 
if  it  alleges  that  it  is  in  compliance  with  the  provisions  of 
section  9(f)  and  (g)  of  the  act.  the  number  and  expira- 
tion date  of  the  letter  of  compliance  issued  by  the  Secretary 
of  Labor  pursuant  to  the  regulations  of  the  Department  of 
Labor." 

Rule  203.13  implements  Rule  203.12.   It  reads: 

"Sec.  203.13  Compliance  with  section  9(f),  (g),  and 
(h)  of  the  act. —  (a)  For  the  purpose  of  these  Rules  and 
Regulations,  compliance  with  section  9(f)  and  (g)  of  the 
act  means  (1)  that  the  labor  organization  has  a  letter  of 
compliance  issued  by  the  Secretary  of  Labor  pursuant  to 
the  rules  of  the  Department  of  Labor;  and  (2)  that  there 
is  on  file  with  the  regional  director,  either  as  part  of  the 
charge  or  otherwise,  a  statement  by  an  autliorized  repre- 
sentative of  the  labor  organization  under  oath,  that  it  has 
such  letter,  and  giving  the  number  and  expiration  date 
thereof. 

"(b)  For  the  purpose  of  these  rules  and  regulations, 
compliance  with  section  9(h)  of  the  act  means  that  a  na- 
tional and  an  international  labor  organization  has  on  file 
with  the  general  counsel  in  Washington,  D.  C,  and  a  local 
labor  organization  has  on  file  with  the  regional  director  in 
the  region  in  which  the  proceeding  is  pending : 

"(1)  An  affidavit  by  an  authorized  representative  of 
the  labor  organization,  under  oath,  executed  contempo- 
raneoiLsly  with  the  charge  or  within  the  preceding  12- 
month  period,  listing  the  titles  of  all  offices  of  the  organ- 
ization and  stating  the  names  of  the 'incumbents,  if  any. 
in  each  such  office  and  the  date  of  expiration  of  each 
incumbent's  term. 

"  (2)  An  affidavit  by  each  officer  referred  to  in  sub- 
paragraph (1)  of  this  paragraph,  executed  contempo- 
raneously with  the  charge  or  within  the  preceding  12- 
montli   period,   stating  that   he   is  not   a   member   of   the 
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'^charge"  within  tlie  meaning  of  the  law.  The  rules  re- 
ferred to  above  and  quoted  in  the  footnote  were  duly- 
adopted  and  promulgated.  They  are  lawful.  They  are  within 
the  authority  granted  the  Board  in  the  National  Labor  Re- 
lations Act,  as  amended,  and  the  Federal  Administrative 
Procedure  Act.  They  were  established  in  accordance  with 
the  requirements  of  the  Administrative  Procedure  Act. 
They  cannot  be  changed  or  modified  by  the  Board  in  the 
course  of  deciding  a  case  pending  before  it.  In  fact,  it 
cannot  be  changed  without  compliance  with  law  which  in- 
cludes at  least  publication  in  the  Federal  Register.  Ad- 
ministrative Procedure  Act,  Section  4(a). ^° 

The  definition  of  charge  stated  in  the  regulations  has 

the  force  of  law.   Maryland  Casualty  Company  v.  United 

States,  251  U.S.  342.    The  court  there  states,  at  p.  349: 

"It  is  settled  by  many  recent  decisions  of  this  court 

that   a   regulation   by  a  department   of  government, 

Communist  party  or  affiliated  with  such  party,  and  that 
he  does  not  believe  in,  and  is  not  a  member  of  or  sup- 
ports any  organization  that  believes  in  or  teaches,  the 
overthrow  of  the  United  States  Government  by  force  or 
by  any  illegal  or  unconstitutional  methods." 

10.  "Sec.  4(a)  Notice. — General  notice  of  proposed  rule  mak- 
ing shall  be  published  in  the  Federal  Register  (unless  all  per- 
sons subject  thereto  are  named  and  either  personally  served  or 
otherwise  have  actual  notice  thereof  in  accordance  with  law)  and 
shall  include  (1)  a  statement  of  the  time,  place,  and  nature  of 
public  rule  making  proceedings;  (2)  reference  to  the  authority 
under  which  the  rule  is  proposed;  and  (3)  either  the  terms  or 
substance  of  the  proposed  rule  or  a  description  of  the  subjects 
and  issues  involved.  Except  where  notice  or  hearing  is  required 
by  statute,  this  subsection  shall  not  apply  to  interpretative  rules, 
general  statements  of  policy,  rules  of  agency  organization,  pro- 
cedure, or  practice,  or  in  any  situation  in  which  the  agency  for 
good  cause  finds  (and  incorporates  the  finding  and  a  brief  state- 
ment of  the  reasons  therefor  in  the  rules  issued)  that  notice  and 
public  procedure  thereon  are  impracticable,  unnecessary,  or  con- 
trary to  the  public  interest." 
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addressed  to  and  reasonably  adapted  to  the  enforce- 
ment of  an  act  of  Congress,  the  administration  of 
which  is  confided  to  such  department,  has  the  force 
and  effect  of  law  if  it  be  not  in  conflict  with  express 
statutory  provision."  (Citing  cases). 

See  also  Faivcus  Machine  Co.  v.  United  States,  282  U.S. 
375.  The  purported  charges  do  not  satisfy  the  law.  In 
the  eyes  of  the  law,  no  charge  has  been  filed. 

Since  there  can  be  no  jurisdiction  without  a  charge,  it 
is  clearly  and  affirmatively  apparent  upon  the  face  of  the 
formal  papers  that  the  Board's  unfair  labor  practice 
hearing,  and  its  subpoena  ancillary  to  that  hearing,  are 
without  the  support  of  even  a  prima  facie  claim  of  juris- 
diction or  statutory  authority. 

3.  It  AfRrmatively  and  Clearly  Appears  from  the  Formal  Papers  of  the  Board 
and  Upon  the  Record  Before  the  District  Court  That  the  Board  Has  No 
Jurisdiction  Because  the  Charging  Labor  Organization  Has  Not  Complied 
with  Subsections  (f),   (g),  and   (h)   of  Section  9  of  the  Act,  as  Amended. 

In  addition  to  limiting  the  jurisdiction  of  the  Board  to 
those  unfair  labor  practices  with  respect  to  which  a  charge 
is  filed  and  served  within  six  months,  the  1947  amend- 
ments also  prohibit  the  issuance  of  a  complaint — and  in 
turn  deny  jurisdiction — where  the  charging  union  fails 
to  submit  financial  reports  to  its  members  and  the  Secre- 
tary   of   Labor    (Act,    Sec.    9(f)    and    (g)).^^     They   also 


11.     Section  9  of  the  National  Labor  Relations  Act  reads  in 
part : 

"(f)  No  investigation  shall  be  made  by  the  Board  of  any 
question  affecting  commerce  concerning  the  representation 
of  employees,  raised  by  a  labor  organization  under  subsec- 
tion (c)  of  this  section,  no  petition  under  section  9(e)  (1) 
shall  be  entertained,  and  no  complaint  shall  be  issued  pur- 
suant to  a  charge  made  by  a  labor  organization  under  sub- 
section (b)  of  section  10,  unless  such  labor  organization  and 
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added  subsection  (h)  to  Section  9,  which  in  part  reads  as 

follows : 

ii*  *  *  jjQ  complaint  shall  be  issued  pursuant  to  a 
charge  made  by  a  labor  organization  under  subsection 
(b)  of  section  10,  unless  there  is  on  file  with  the 
Board  an  affidavit  executed  contemporaneously  or 
within  the  preceding  twelve-month  period  by  each 
officer  of  such  labor  organization  and  the  officers  of 
any  national  or  international  labor  organization  of 
which  it  is  an  affiliate  or  constituent  unit  that  he  is 
not  a  member  of  the  Communist  Party  or  affiliated 
with  such  party,  and  that  he  does  not  believe  in,  and 
is  not  a  member  of  or  supports  any  organization  that 
believes  in  or  teaches,  the  overthrow  of  the  United 
States  Government  by  force  or  by  any  illegal  or  un- 
constitutional methods  *  *  *." 

The  amendments  to  Section  9,  like  the  amendment  to  Sec- 
tion 10(b)  discussed  above,  were  enacted  on  June  23,  1947 
and  became  effective  on  August  23,  1947. 

any  national  or  international  labor  organization  of  which 
such  labor  organization  is  an  affiliate  or  constituent  unit 
(A)  shall  have  prior  thereto  filed  with  the  Secretary  of 
Labor  copies  of  its  constitution  and  bylaws  and  a  report,  in 
such  form  as  the  Secretary  may  prescribe,  *  *  *" 

"(g)  It  shall  be  the  obligation  of  all  labor  organizations 
to  file  annually  with  the  Secretary  of  Labor,  in  such  form 
as  the  Secretary  of  Labor  may  prescribe,  reports  bringing 
up  to  date  the  information  required  to  be  supplied  in  the 
initial  filing  by  subsection  (f)  (A)  of  this  section,  and  to 
file  with  the  Secretary  of  Labor  and  fmmish  to  its  mem- 
bers annually  financial  reports  in  the  form  and  manner  pre- 
scribed in  subsection  (f)  (B).  No  labor  organization  shall 
be  eligible  for  certification  under  this  section  as  the  repre- 
sentative of  any  employees,  no  petition  under  section  9(e) 
(1)  shall  be  entertained,  and  no  complaint  shall  issue  under 
section  10  with  respect  to  a  charge  filed  by  a  labor  organ- 
ization unless  it  can  show  that  it  and  any  national  or  inter- 
national labor  organization  of  which  it  is  an  affiliate  or  con- 
stituent unit  has  complied  with  its  obligation  under  this  sub- 
section. ' ' 
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These  amendments  go  to  the  jurisdiction  of  the  Board 
just  as  do  the  requirements  that  a  charge  be  filed,  that  a 
complaint  issue  and  that  the  charge  be  served  within  the 
time  provided.  Thus,  the  Board  has  no  jurisdiction  over 
an  alleged  unfair  labor  practice  where  the  charge  is  made 
by  a  non-complying  labor  organization. 

On  the  face  of  the  formal  i)apers  in  the  Board's  pro- 
ceeding, it  appears  that  the  charging  labor  organization 
has  not  complied  with  these  subsections.  Thus,  the  charge 
(E.  31-36)  contains  no  allegation  that  there  has  been  com- 
pliance although  such  an  allegation  is  required  by  the 
Board's  Eules  and  Regulations.^^  Similarly,  the  charge 
fails  to  allege  the  number  and  expiration  date  of  the  letter  I 
of  compliance  issued  by  the  Secretary  of  Lal)or  although 
this,  too,  is  required  by  the  Rules  and  Regulations  of  the 
Board  defining  the  contents  of  the  charge. ^^.  Non-com- 
pliance is  further  apparent  upon  the  formal  papers  from 
the  failure  of  the  complaint  to  contain  the  allegations  of 
jurisdictional  facts  that  there  has  been  such  compliance. 

Non-compliance  with  the  non-Communist  affidavit  re- 
quirement is  further  apparent  upon  the  face  of  the  formal 
papers.  These  show  that  the  charging  union  is  affiliated 
with  the  CIO  (R.  32,  34,  36).  The  District  Court  and  this 
Court  may  take  judicial  notice  of  the  fact  that  the  CIO 
national  officers  have  refused  to  file  the  non-Communist 
affidavits. 

Non-compliance  is  more  obvious.  Non-compliance  by  the 
local  officers  is  admitted  by  the  Board.'    Thus,  the  Board 


12.  Board's    Rules   and    Regulations    Section   203.12(e).     This 
section  is  printed  in  full  in  Footnote  9  above. 

13.  Rules   and   Regulations  of  the   Board,   Section   203.12(f). 
Thia  subsection  is  printed  in  full  in  Footnote  9  above. 
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was  requested  to  admit,  and  did  admit  (R.  48,  49),  the 
following  facts: 

"3.  During  the  period  between  August  23,  1947, 
and  June  15,  1948 — files  of  the  National  Labor  Rela- 
tions Board  relied  on  by  the  General  Counsel  in  issu- 
ing the  complaint  in  Case  No.  20-C-1570,  1571,  1572 
contained  no  affidavit  satisfying  Section  9(h)  of  the 
Act — to-wit :  that  the  affiant  was  not  a  member  of  the 
Communist  party  or  affiliated  with  such  party  and 
that  he  does  not  believe  in,  and  is  not  a  member  of 
or  supports  any  organization  that  believes  in  or 
teaches,  the  overthrow  of  the  United  States  Gov- 
ernment by  force  or  by  any  illegal  or  unconstitutional 
methods — signed  by  any  person  claiming  to  l)e  an 
officer  or  agent  or  representative  of  Local  227  of  In- 
ternational Union  of  Brewery,  Flour,  Cereal  and 
Soft  Drink  Workers  of  America,  CIO,  other  than 
Eugene  J.  McCann  and  Harold  A.  Bondy. 

"4.  Eugene  J.  McCann  who  had  such  affidavit  on 
file  gives  his  position  as  'General  Super  and  Trustee, 
State  of  California,'  and  Harold  A.  Bondy,  who  had 
such  affidavit  on  file,  gives  his  position  as  'Assistant 
General    Super   and   Trustee,    State   of   California.' 

"5.  Up  to  June  15,  1948,  the  Board's  files  relied 
on  by  the  General  Counsel  in  issuing  the  complaint  in 
Case  No.  20-C-1570,  1571,  1572,  contained  no  affidavit 
purporting  to  satisfy  Section  9(h)  of  the  National 
Lal)or  Relations  Act  signed  by  a  President  or  Secre- 
tary of  said  Local  227  until,  if  at  all,  sometime  after 
June  15,  1948." 

This  fact,  that  there  has  been  no  compliance  with  the 
non-Communist  affidavit  requirement,  ai)parent  on  the  face 
of  the  formal  papers,  is  confirmed  in  the  record  of  the 
Board  before  the  Court.    We  shall  refer  to  this  record 
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merely  to  corroborate  what  appears  upon  the  face  of  the 
formal  papers. 

Prior  to  the  time  the  appellant  herein  was  served  with 
the  subpoena,  and  thus  first  became  affected  by  the 
Board's  proceeding,  the  employers  who  were  participat- 
ing in  that  proceeding  had  raised  substantially  the  same 
questions  with  respect  to  the  Board's  jurisdiction  that 
are  relied  upon  by  the  appellant  here.  The  same  points 
were  made  by  the  AFL  union  (Joint  Local  Executive 
Board  of  California,  International  Brotherhood  of  Team- 
sters, Chauffeurs,  Warehousemen  and  Helpers,  AFL)  that 
had  intervened  in  the  Board's  proceeding  to  oppose  grant- 
ing any  relief  based  on  the  charges  of  the  CIO  union. 

At  the  beginning  of  the  proceeding  before  the  Board, 
when  General  Counsel  for  the  Board  sought  to  introduce 
the  purported  complaint  into  the  file  before  the  Trial 
Examiner,  the  employers  objected  on  the  ground  there  was 
no  showing  that  there  had  been  compliance  with  the  non- 
Communist  affidavit  requirements  of  law.  Thus  the  coun- 
sel for  one  of  the  employers  stated : 

"There  is  no  proof  in  the  proceedings  here  that 
the  charging  party  or  parties,  whichever  it  may  be, 
have  complied  with  the  Communist  Affidavit  provi- 
sions and  the  information  provisions.  Until  there  is 
proof  that  that  has  occurred,  there  is  no  showing  that 
the  General  Counsel  had  any  authority  to  issue  the 
Complaint.  LTntil  there  is  a  showing  that  the  General 
Counsel  had  authority  to  issue  the  Complaint,  there 
is  no  basis  for  proceeding  here  and  there  is  no  basis 
for  accepting  in  evidence  a  document  which  purports 
to  be  a  complaint."  (R.  38,  39). 
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This  was  repeated  on  June  15 : 

''Mr.  Ernst.  Mr.  Examiner,  before  we  go  into  your 
ruling  on  the  objection,  I  think  there  has  been  no 
evidence  to  show  that  the  union  involved  here  has 
complied  with  (f),  (g),  and  (h),  Section  9,  and  I 
Avondered  if  the  proper  procedure  isn't  to  have  that 
showing,  both  because  of  the  appearance  of  Counsel 
for  the  union  and  secondly  because  the  complaint  is 
based  upon  a  charge  signed  by  that  union.  We  have 
a  running  objection,  I  have  said,  as  to  the  point. 

"  Trial  Examiner  Whittemore :  It  seems  to  me  that 
you  or  somebody  has  raised  this  question  before  and 
it  already  has  been  disposed  of."  (R.  42,  43). 

Subsequently,  during  the  hearing,  an  officer  of  Local 
226,  the  labor  organization  that  filed  the  charge,  was 
produced  as  a  witness  and  counsel  for  the  employer  sought 
to  interrogate  him  with  respect  to  his  having  filed  a  non- 
Communist  affidavit.    The  following  colloquy  occurred: 

"Q.  (By  Mr.  Rowland)     Mr.  Main,  were  you  at  the 
time  of  this  trouble  an  officer  of  Local  227  f 
A.    Yes  sir. 

Q.  Are  you  an  officer  now! 
A.     Yes  sir. 

Q.     Have  you  filed  the  non-communist  affidavit? 
Mr.  Leonard.     Objected  to  on  the  ground  it  is  in- 
competent, irrelevent,  and  immaterial. 

Trial  Examiner  Whittemore.  I  will  sustain  the  ob- 
jection. 

Mr.  Rowland.  May  I  inquire  at  this  point,  is  it  the 
position  of  the  Examiner  that  we  have  no  right  to 
inquire  as  to  whether  or  not  the  affidavits  have  been 
filed  and  whether  the  charging  union  here  is  qualified 
under  the  Act? 
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Trial  Examiner  Wliittemore.  Very  frankly,  Mr. 
Rowland,  I  am  under  the  impression  that  it  is  neither 
your  business  nor  my  business  as  to  whether  or  not 
they  have  done  it.  Congress  specifically  stated  it  was 
General  Counsel's  business,  and  I  frankly  don't  con- 
sider that  either  you  nor  I  are  involved.  That  is  Gen- 
eral Counsel's  responsibility  to  see  to  it  that  that 
provision  of  the  Act  is  lived  up  to  before  the  com- 
plaint is  issued."  (R.  43) 

At  this  point  counsel  for  the  AFL  union  intervened: 

''Mr.  McCarthy.  And  there  is  no  way  to  test  any 
error  of  judgment  on  the  part  of  the  General  Coun- 
sel? AVe  must  be  bound  by  that  also? 

Trial  Examiner  Wliittemore.  Well,  I  have  not  hap- 
pened to  have  run  into  this  particular  issue  before. 
I  don't  know  of  any — it  is  an  administrative  mat- 
ter." (R.  43,  44). 

Subsequently,  counsel  for  the  employers  sought  informa- 
tion as  to  who  were  the  officers  of  the  charging  union  and 
whether  affidavits  had  been  filed.  Counsel  for  the  union 
and  the  General  Counsel  refused  to  give  any  information 
and  the  Trial  Examiner  refused  to  ask  them  to  give  any 
information  to  show  whether  or  not  the  Board  had  juris- 
diction. 

"Mr.  Ernst.  Mr.  Examiner,  could  we  ask  General 
Counsel  if  General  Counsel's  office  will  give  us  the 
information  as  to  who  are  the  officers  of  Local  227 
and  who  should  have  filed  affidavits,  and  if  they  will 
give  us  the  information  as  to  when  they  did?  It  being 
our  contention  that  these  matters  must  be  disposed 
of  before  you  can  go  into  the  merits  of  the  case. 
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Mr.  Law.     Well,  we  must,  of  course,  refuse.    It  is 
our  contention  that  the  compliance  of  the  charging 
union  is  not  a  matter  for  litigation  at  this  hearing." 

******* 

' '  Mr.  Ernst.  *  *  *  I  think  we  are  entitled  to  get  an 
answer  from  General  Counsel  and  C.  1. 0.  whether 
they  are  going  to  help  us;  secondly,  if  they  are  not, 
whether  the  Trial  Examiner  will  ask  General  Counsel 
and  Counsel  for  the  C.  I.  0.  to  give  us  any  informa- 
tion on  that.  Can't  we  have  simple  answers  to  those 
questions  ? 

Mr.  Law.     You  have  our  answers  already. 

Trial  Examiner  Whittemore.  You  have  answers 
to  the  questions  from  two  individuals  to  whom  you 
have  raised  them.  You  have  not  raised  them  to  the 
Trial  Examiner  as  yet. 

Mr.  Ernst.  We  hereby  request  the  Trial  Examiner 
to  request  General  Counsel  and  Counsel  for  the 
C.  I.   0.  to  procure  that  information. 

Trial  Examiner  Whittemore.  I  regret  to  inform 
you  I  must  decline."  (R.  44-45). 

On  June  22,  1948,  the  General  Counsel  produced  as  a 
witness  the  employee  of  the  Board  who  had  control  over 
the  file  in  the  proceeding.  Counsel  for  the  emj^loyers 
sought  to  question  her  with  respect  to  whether  afifidavits 
were  on  file.  The  following  occurred : 

''Q.     (By  Mr.  Kuchman)  And  what  is  the  signifi- 
cance of  the  docket  number!   Does  it  represent  a  file! 
A.    Yes,  it  does. 

Q.     And  does  the  file  then  contain  all  of  the  papers 
pertaining  to  that  proceeding? 
A.    Yes,  it  does. 

Q.  Is  it  indicated  in  that  docket  whether  or  not 
ciffidavits  had  been  filed  by  the  charging  Union,  on 
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behalf  of  its  officers,  that  they  are  not  members  of 
the  Communist  Party? 

Mr.  Magor.  I  object  to  that  question  on  the 
grounds  it  is  incompetent,  irrelevant  and  immaterial 
to  the  issues  in  this  case,  wholly  apart  from  the 
direct  examination. 

Trial  Examiner  Whittemore.  I  Avill  sustain  the  ob- 
jection. 

Mr.  Ernst.  Well,  Mr.  Examiner,  they  brought  the 
person  in  here  to  testify  and  apparently  they  have 
written  consent  from  the  General  Counsel  for  the  wit- 
ness to  testify  as  to  what  she  does  and  what  are  in 
her  records  and  what  are  in  their  files.  They  have 
opened  it  up  on  direct  examination,  they  have  got 
the  written  authority  to  put  her  on,  and  I  think  we 
are  entitled  to  go  into  everything  that  is  in  the  files 
under  her  control. 

Mr.  Magor.     It  is  a  wholly  collateral  attack. 

Trial  Examiner  Whittemore.  I  see  no  reason  to  re- 
verse my  ruling."  (R.  45,  46). 

The  foregoing  quotations  demonstrate  an  utter  refusal, 
not  merely  a  neglect,  to  show  any  legal  and  factual  basis 
for  assuming  jurisdiction  in  the  proceeding.  It  shows  that 
no  complaint  could  lawfully  issue  because  the  charging 
union  has  not  complied  with  subsections  (f),  (g),  and  (h) 
of  Section  9.  This  further  shows  that  General  Counsel  for 
the  Board  has  consistently  blocked  the  employers'  efforts 
to  present  testimony  on  jurisdiction.  Apparently  to  pro- 
tect itself  against  further  proof  of  the  utter  lack  of  juris- 
diction, the  office  of  the  General  Counsel  has  withheld  the 
official  records  that  corroborate  it. 

The  face  of  the  formal  papers,  corroborated  by  the 
record,  show  that  the  charging  union  had  not  complied 
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with  subsections  (f),  (g),  and  (h)  of  Section  9  and  hence 
that  there  was  no  authority  to  issue  a  complaint  or  any 
jurisdiction  to  conduct  the  hearing. 

4.  It  Affirmatively  and  Clearly  Appears  on  the  Face  of  the  Formal  Papers  of 
the  Board  That  the  Facts  Necessary  to  Give  the  Board  Jurisdiction  in  its 
Proceeding  Have  Not  Been  Alleged. 

It  is  well  established  that  a  tribunal  of  limited  juris- 
diction has  no  statutory  authority  or  jurisdiction  to  carry 
on  a  proceeding  unless  the  formal  papers,  upon  which  it  is 
founded,  include  allegations  of  the  necessary  jurisdictional 
facts.  This  is  true  not  only  of  administrative  tribunals, 
but  even  of  the  federal  courts.  Thus  the  Supreme  Court 
has  stated  in  McNutt  v.  General  Motors  Acceptance  Corp., 
298  U.S.  178,  189 : 

a*  *  *  rpj^g  party  who  seeks  the  exercise  of  jurisdic- 
tion in  his  favor  *  *  *  must  allege  in  his  pleading  the 
facts  essential  to  show  jurisdiction.  If  he  fails  to  make 
the  necessary  allegations  he  has  no  standing  *  *  *  if 
his  allegations  of  jurisdictional  facts  are  challenged 
by  his  adversary  in  any  appropriate  manner,  he  must 
support  them  by  competent  proof." 

See  also  Hull  v.  Burr,  234  U.S.  712;  Giilli/  v.  First  Nat'l 
Bank,  299  U.S.  109;  KV08,  Inc.  v.  Associated  Press,  299 
U.S.  269;  Thompson  v.  Moore,  109  F.2d  372;  Broicn  v. 
Coiimanis,  135  F.2d  163.  In  the  absence  of  distinct 
averments  of  the  necessary  jurisdictional  facts,  the  Board 
— just  like  a  federal  court — has  no  jurisdiction  to  proceed. 

The  failure  to  allege  the  facts  that  were  made  juris- 
dictional by  the  1947  amendments  to  the  x\ct  is  obvious. 

Specifically,  there  is  no  allegation  that  the  officers  of 
the  charging  union  have  each  on  file  the  necessary  affi- 
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davits ;  it  is  submitted  that  such  an  allegation  would  be- 
contrary  to  the  fact.  There  is  no  allegation  -that  •  the 
charging  union  has  furnished  the  required  financial  re- 
ports; the  facts  as  to  this  are  unknown  to  respondent. 
There  is  no  allegation  that  a  charge  was  served  on  any 
of  the  respondents,  much  less  that  it  was  served  within 
six  months  of  the  alleged  unfair  labor  practices;  General 
Counsel  bases  his  case  on  service  on  February  13,  1948, 
eighteen  months  after  the  alleged  unfair  labor  practices,  ■ 
The  failure  of  the  complaint  to  contain  the  necessary 
allegations  of  the  jurisdictional  facts  makes  it  clearly 
apparent  that  the  Board  has  no  jurisdiction  to  proceed 
and  therefore  had  no  authority  or  jurisdiction  to  issue 
the  subpoena. 

5.      The   Formal   Papers  of  the   Board   Upon   Which   Its  Claim  to  Jurisdiction 
Depends  Do  Not  Include  a  Lawfully  Issued  Complaint. 

As  has  been  shown  above,  the  purported  complaint 
(R.  24-36)  affirmatively  shows  that  it  is  not  a  true  com- 
plaint because  it  shows  on  its  face  that  there  was  no 
authority  or  jurisdiction  to  issue  it.  Section  9  and  Section 
10(b)  both  expressly  provide  that  a  complaint  shall  not 
issue  where  the  facts  are  as  stated  in  the  purported  com- 
plaint relied  upon  by  the  Board.  Hence,  as  it  is  well 
established  that  a  complaint  must  lawfully  issue  before 
the  Board  can  have  jurisdiction  to  proceed, ^^  the  Board 
proceeded  without  any  claim  of  jurisdiction  in  ordering 
its  hearing  and  in  issuing  the  subpoena  the  Board  seeks 
to  have  enforced. 


14.     See  a  discussion  of  this  on  pages  19  to  22. 


43 

B.  A  COURT  MUST  REFUSE  TO  ENFORCE  A  SUBPOENA  ISSUED  BY  AN 
ADMINISTRATIVE  BOARD  IN  THE  COURSE  OF  A  PROCEEDING  THAT  IS 
AFFIRMATIVELY  AND  CLEARLY  SHOWN  TO  BE  WHOLLY  OUTSIDE 
THAT  BOARD'S  JURISDICTION. 

Appellant  contends  that  the  District  Court  should  have 
refused  to  enforce  the  subpoena  in  order  to  protect  the 
witness  against  the  Board's  abuse  of  the  subpoena  power 
in  violation  of  the  Constitution  and  statutes  and  in  order 
properly  to  exercise  the  discretion  granted  it  by  Section 
11(2)  of  the  Act.^"'  The  Board  contends  that  the  appellant, 
a  stranger  to  the  Board's  proceeding,  must  be  compelled 
to  testify  even  though  it  clearly  and  affirmatively  appears 
upon  the  face  of  its  own  formal  papers  that  the  Board 
could  have  no  possible  jurisdiction  in  the  hearing.  In 
short,  the  Board  contends  'that  the  court  should  enforce 
the  subpoena  simply  because  the  Board  has  decided  to 
hold  a  hearing  and  issue  a  subpoena. 

The  contention  of  the  Board  would  give  no  individual 
any  right  to  defend  against  an  administrative  subpoena. 
However,  the  law  expressly  guarantees  the  right  to  defend 
against  unlawful  exercise  of  the  subpoena  power.  Thus,  the 


15.  Section  11(2)  of  the  National  Labor  Relations  Act  gives 
the  District  Court  jurisdiction  to  issue  an  order  requiring  com- 
pliance with  a  subpoena,  which  reads  as  follows : 

"(2)  In  case  of  contumacy  or  refusal  to  obey  a  subpoena 
issued  to  any  person,  any  district  court  of  the  United  States 
or  the  United  States  courts  of  any  Territory  or  possession, 
or  the  District  Court  of  the  United  States  for  the  District 
of  Columbia,  within  the  jurisdiction  of  which  the  inquiry  is 
carried  on  or  within  the  jurisdiction  of  which  said  person 
guilty  of  contumacy  or  refusal  to  obey  is  found  or  resides 
or  transacts  business,  upon  application  by  the  Board  shall 
have  jurisdiction  to  issue  to  such  person  an  order  requiring 
such  person  to  appear  ])efore  the  Board,  its  member,  agent, 
or  agency,  there  to  produce  evidence  if  so  ordered,  or  tliere 
to  give  testimony  touching  the  matter  under  investigation 
or  in  question;  and  any  failure  to  obey  such  order  of  the 
court  may  be  punished  by  said  court  as  a  contempt  thereof." 
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Supreme  Court  stated  in  Myers  v.  Bethlehem  Cur  p.,  303 
U.S.  41,  49: 

''The  Board  is  even  without  power  to  enforce 
obedience  to  its  subpoena  to  testify  or  to  produce 
written  evidence.  To  enforce  obedience  it  must  apply- 
to  a  District  Court;  and  to  such  an  application 
appropriate  defense  may  be  made." 

We  submit  that  Congress  has  given  the  courts  dis- 
cretionary jurisdiction  to  enforce  the  Board's  subpoenas 
so  that  citizens,  such  as  the  appellant  before  this  Court, 
may  l)e  protected  against  abuse  in  the  exercise  of  the 
subpoena  power.  The  subpoena  power  is  in  any  case  a 
drastic  one.  Any  exercise  of  it  infringes  on  the  liberty 
and  freedom  of  the  witness  subpoenaed.  Its  indiscriminate 
use  can  constitute  such  a  severe  interference  with  the 
rights  of  private  citizens  as  to  amount  to  persecution. 
For  these  reasons  the  courts  have  kept  its  use  within  well- 
defined  channels.  Cf.  Boyd  v.  United  States,  116  U.S.  616; 
Hale  V.  Henkel,  201  U.S.  43;  Federal  Trade  Commission  v. 
American  Tobacco  Co.,  264  U.S.  298;  Cudahy  Packing  Co. 
V.  Holland,  315  U.S.  357,  363. 

The  private  citizen's  right  of  privacy  against  the  gov- 
ernment is  stated  by  Mr.  Justice  Brandeis  dissenting  in 
Olmstead  v.  United  States,  in  which  he  and  Holmes,  Stone, 
and  Butler,  J  J.,  dissented.  He  stated,  at  277  U.S.  438, 
478-479: 

"The  makers  of  our  Constitution  undertook  to 
secure  conditions  favorable  to  the  pursuit  of  hap- 
piness. They  recognized  the  significance  of  man's 
spiritual  nature,  of  his  feelings  and  of  his  intellect. 
They  knew  that  only  a  part  of  the  pain,  pleasure  and 
satisfaction  of  life  are  to  be  found  in  material  things. 


45 

They  sought  to  protect  Americans  in  their  beliefs, 
their  thoughts,  their  emotions,  and  their  sensations. 
They  conferred,  as  against  the  Government,  the  right 
to  he  let  alone — the  most  comprehensive  of  rights  and 
the  right  most  valued  hy  civilized  men.  To  protect 
that  right,  every  unjustifiable  intrusion  by  the  Gov- 
ernment upon  the  privacy  of  the  individual,  whatever 
the  means  employed,  nmst  be  deemed  a  violation  of 
the  Fourth  Amendment.  And  the  use,  as  evidence  in 
a  criminal  proceeding,  of  facts  ascertained  by  such 
intrusion  must  be  deemed  a  violation  of  the  Fifth." 
(Italics  added.) 

Surely  a  subpoena  without  a  shred  of  jurisdiction  to  sup- 
port it  is  an  unreasonable,  arbitrary  and  unjustifiable 
violation  of  the  "right  to  be  let  alone"  which  the  Consti- 
tution confers  to  individuals  "as  against  the  Govern- 
ment." It  is  well  established  that  an  exercise  of  the  sub- 
poena power,  to  be  constitutional  nmst  be  reasonable. 
Lasson,  Development  of  the  Fourth  Amendment  to  the 
United  States  Constitution,  1937;  Interstate  Commerce 
Commission  v.  Brimson,  154  U.S.  447;  Hale  v.  Henkel, 
201  U.S.  43,  76;  Boyd  v.  United  States,  116  U.S.  616,  630, 
634,  635.  It  is  thus  apparent  that  the  appellant  has  appro- 
priate Constitutional  defenses  against  the  enforcement  of 
the  subpoena  and  that  the  District  Court  violated  her  con- 
stitutional rights  when  it  ordered  enforcement. 

To  enforce  the  instant  subpoena  is  furthermore  to 
violate  Section  6(c)  of  the  Administrative  Procedure 
Act.^"  This  section  provides  that  the  subpoena  of  an  ad- 


16.     Section    6(c)    of   the   Administrative   Procedure   Act   pro- 
Tides: 

"Agency  .subpoenas  authorized  by  law  shall  be  issued  to 
any  party  upon  request  and,  as  may  be  required  l3y  rules  of 
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ministrative  board  shall  be  enforced  only  ''to  the  extent 
that  it  is  found  to  be  in  accordance  with  law."  This  pro- 
vision was  explained  in  the  language  of  the  Senate  Report 
accompanying  it  as  ''a  statutory  limitation  upon  the  issu- 
ance or  enforcement  of  subpoenas  in  excess  of  agency 
authority  or  jurisdiction"  and  to  require  the  courts  to 
''inquire  generally  into  the  legal  and  factual  situation 
and  be  satisfied  that  the  agency  could  possibly  find  that  it 
has  jurisdiction"  before  enforcing  any  subpoena.  Here 
it  is  obvious  from  the  most  cursory  examination  of  the 
proceeding  that  the  Board  cannot  possibly  find  it  has 
jurisdiction. 

The  meaning  of  this  provision  of  the  Administrative 
Procedure  Act  may  be  clarified  by  consideration  of  the 
Constitutional  rules  established  by  the  Supreme  Court  in 
administrative  subpoena  cases.  The  nature  of  the  indi- 
vidual's right  to  be  free  of  abuse  of  the  subpoena  power 
was  stated  by  the  Supreme  Court  in  Jones  v.  Securities  & 

procedure,  upon  a  statement  of  showing  of  general  relevance 
and  reasonable  scope  of  the  evidence  sought.  Upon  contest 
the  court  shall  sustain  any  such  subpoena  or  similar  process 
or  demand  to  the  extent  that  it  is  found  to  be  in  accordance 
with  law,  and,  in  any  proceeding  for  enforcement,  shall 
issue  an  order  requiring  the  appearance  of  the  witness  or 
the  production  of  the  evidence  or  data  within  a  reasonable 
time  under  penalty  of  punishment  for  contempt  in  case  of 
contumacious  failure  to  comply." 

The  Senate  Report,  No.  752,  on  the  Administrative  Procedure 
Act,  provides : 

"The  subsection  constitutes  a  statutory  limitation  upon 
the  issuance  or  enforcement  of  subpoenas  in  excess  of  agency 
authority  or  jurisdiction.  This  does  not'  mean,  however,  that 
courts  should  enter  into  a  detailed  examination  of  facts  and 
issues  which  are  couniiitted  to  agency  authority  in  the  first 
instance,  but  should  instead,  inquire  generally  into  the  legal 
and  factual  situation  and  be  satisfied  that  the  agency, could 
possibly  find  that  it  has  jurisdiction." 
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Exchange  Commission,  298  U.S.  1.  Without  dissent  on  this 

issue,  the  Court  stated,  at  page  25: 

"An  official  inquisition  to  compel  disclosures  of  fact 
is  not  an  end,  but  a  means  to  an  end ;  and  it  is  a  mere 
truism  to  say  that  the  end  must  be  a  legitimate  one  to 
justify  the  means.  The  citizen,  ivhen  interrogated 
about  his  private  affairs,  has  a  right  before  answer- 
ing to  knoiv  why  the  inquiry  is  made;  and  if  the  pur- 
pose disclosed  is  not  a  legitimate  one,  he  may  not  be 
compelled  to  answer."  (Italics  added.) 

The  nature  and  scope  of  this  right  of  the  individual  has 
more  recently  been  considered  by  the  Supreme  Court  in 
Oklahoma  Press  Puhlishing  Co.  v.  Walling,  327  U.S.  186. 
In  that  case  the  court  stated,  "Officious  examination  can 
be  expensive,  so  much  so  that  it  eats  up  men's  substance. 
It  can  be  time  consuming,  clogging  the  processes  of  busi- 
ness. It  can  become  persecution  when  carried  beyond 
reason."  The  Court  further  stated  that  there  must  be  a 
"basic  compromise"  between  the  public  interest  and  the 
individual's  private  right  to  be  let  alone,  and  "*  *  *  the 
basic  compromise  has  been  worked  out  in  a  manner  to 
secure  the  public  interest  and  at  the  same  time  to  guard 
the  private  ones  affected  against  the  only  abuses  from 
which  protection  rightfully  may  be  claimed.  The  latter  are 
not  identical  with  those  protected  against  invasion  by  ac- 
tual search  and  seizure,  nor  are  the  threatened  abuses  the 
same.  They  are  rather  the  interests  of  men  to  be  free 
from  officious  intermeddling,  whether  because  irrelevant 
to  any  lawful  purpose  or  because  unauthorized  by  law." 
(327  U.S.  186,  213) 

The  appellant  has  shown  that  the  Board  is  flagrantly 
guilty  of  officious  intermeddling  in  seeking  to  compel  her 
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to  come  into  this  proceeding  and  testify.  In  five  se]")arate 
particulars,  appellant  has  demonstrated  that  the  Board 
has  affirmatively  shown  on  its  own  formal  papers  and  by 
its  own  actions  that  it  could  not  possibly  have  jurisdic- 
tion. Each  one  of  them  separately  proves  that  the  sub- 
poena was  issued  in  excess  of  the  Board's  statutory  au- 
thority and  was  irrelevant  to  any  lawful  purpose.  In 
such  a  proceeding,  the  appellant  pro]3erly  refused  to  testify 
before  the  Board,  for  it  is  well  established  that  one  need 
not  submit  to  a  demand  that  he  testify  "if  in  any  respect 
it  is  unreasonable  or  overreaches  the  authority  Congress 
has  given."  Oldahoma  Press  Publishing  Co.  v.  Walling, 
327  U.S.  186,  217. 

Virtually  the  exact  facts  that  are  involved  in  this  case 
were  used  as  an  example  of  an  abuse  of  the  subpoena 
power  in  Enclicotf-Johnson  Corp.  v.  Perkins,  128  F.(2d) 
208.  In  this  case  the  court  stated,  at  page  215 : 

"When  *  *  *  a  fundamental  factor — a  lack  of  all 
possible  statutory  authority  to  compel  the  witnesses 
to  answer — is  apparent  on  the  very  face  of  the  record 
before  the  court,  it  should,  of  course,  refuse  to  en- 
force the  administrative  subpoena." 

Again  it  stated  (128  F.2d  208,  224) : 

"As  we  have  seen,  an  administrative  proceeding 
might,  on  the  face  of  the  record,  be  so  clearly  without 
legal  foundation  that  a  court  would  he  obliged  to  re- 
fuse to  enforce  a  subpoena  issued  in  aid  of  that  pro- 
ceeding. Thus,  if,  in  a  National  Labor  Relations 
Board  case,  the  Board's  order  or  its  pleadings  in  a 
suit  to  enforce  its  subpoena,  affirmatively  stated  or 
admitted  that  the  respondent  employer  was  engaged 
in  a  business  having  no  possible  connection  with  in- 
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terstate  commerce,  no  court  could  properly  order 
compliance  with  the  subpoena  *  *  *." 

In  the  ])resent  case  the  formal  papers  before  the  Board  do 
show  that  interstate  commerce  is  involved.  But  these  same 
papers,  which  are  before  the  Court  as  appendices  to  the 
pleadings  of  the  Board,  affirmatively  show  that  the  juris- 
dictional facts  under  the  1947  amendments  do  not  exist. 
Thus  "a  lack  of  all  possible  statutory  authority  to  compel 
the  witnesses  to  answer"  is  apparent  on  the  very  face  of 
the  record.  AVe  submit  the  law  requires  the  District  Court 
to  have  refused  to  order  compliance  with  the  Board's 
subpoena. 

Essentially  the  same  condition  as  is  present  in  this  case 
Avas,  in  the  opinion  of  the  majority  of  the  Supreme  Court, 
present  in  Jones  v.  Securities  and  Exchanc/e  Commission, 
298  U.S.  1.  Here  the  majority  of  the  court  concluded  that 
the  administrative  investigation  there  involved  '4iad 
ceased  to  be  legitimate"  and  the  ''inquiry  necessarily 
came  to  an  end."  While  there  was  a  disagreement  as  to 
whether  this  was  the  fact,  the  court  agreed  that  if  there 
were  no  legitimate  and  lawful  proceeding  under  way  and 
it  had  ceased  to  be,  the  administrative  subpoena  was  not 
to  be  enforced.  On  this  point,  the  court  stated: 

"Since  here  the  only  disclosed  purpose  for  which  the 
investigation  was  undertaken  had  ceased  to  be  legiti- 
mate when  the  registrant  rightfully  withdrew  his 
statement,  the  power  of  the  commission  to  proceed 
with  the  inquiry  necessarily  came  to  an  end.  Dissoci- 
ated from  the  only  ground  upon  which  the  inquiry 
had  been  based,  and  no  other  being  specified,  further 
pursuit  of  the  inquiry,  obviously,  would  become  what 
Mr.  Justice  Holmes  characterized  as  'a  fishing  expedi- 
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tion  *  *  *  for  the  chance  that  something  discreditable 
might  turn  up'  {Ellis v. Interstate  Commerce  Comm'n, 
327  U.S.  434,  445) — an  undertaking  which  uniformly 
has  met  with  judicial  condemnation.  In  re  Pacific  Ry. 
Comm'n,  32  Fed.  241,  250;  Kilbourn  v.  Thompson, 
103  U.S.  168,  190,  192,  193,  195,  196;  Boyd  v.  United 
States,  116  U.S.  616;  Harriman  v.  Interstate  Com- 
merce Comm'n,  211  U.S.  407,  419;  Federal  Trade 
Comm'n  v.  American  Tobacco  Co.,  264  U.S.  298, 
305-307." 

In  the  present  case,  the  Board  never  had  jurisdiction;  its 
hearing  never  became  legitimate;  it  has  never  lawfully 
commenced.  Consequently,  there  is  no  basis  for  judicial 
enforcement  of  -a  subpoena.  It  is  without  any  possible 
statutory  authority.  J 

The  appellant,  a  stranger  whose  only  interest  in  the 
Board's  proceeding  arises  out  of  the  service  of  the  sub- 
poena upon  her,  has  asked  the  courts  to  refuse  to  require 
her  to  testify.  She  asks  protection  in  her  right  to  be  left 
alone  and  to  be  free  of  the  unjustifiable  intrusion  upon 
her  privacy.  She  wishes  to  enjoy  her  lil)erty  and  freedom 
to  do  as  she  may  wish.  She  protests  the  attempt  to  de-l 
prive  her  of  it  without  due  process  of  law.  She  has  sought 
to  determine  why  the  Board  is  carrying  on  its  inquiry  and 
the  basis  of  its  assertion  of  jurisdiction  to  issue  the  sub- 
poena. It  appears  on  inquiry  limited  to  the  face  of  the 
formal  papers,  that  for  several  separate  reasons  the 
Board  cannot  possibly  have  any  jurisdiction.  Absence  of 
jurisdiction  and  statutory  authority — and  so  due  process 
of  law — could  not  be  more  obvious.  If  the  subpoena  in- 
volved in  this  case  is  to  be  enforced,  there  is  no  Constitu- 
tional or  statutory  limit  on  the  Board's  exercise  of  the 
subpoena  power. 
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CONCLUSION 

The  present  case,  we  submit,  is  a  flagrant  and  out- 
rageous abuse  of  the  subpoena  power  by  a  board  that  is 
clearly  acting  outside  its  jurisdiction  and  that  refuses 
even  to  go  through  the  formalities  of  claiming  jurisdic- 
tion or  to  make  a  pretense  of  supporting  it.  This  court, 
we  respectfully  submit,  should  reverse  the  District  Court 
and  direct  that  the  application  to  enforce  the  subpoena  be 
denied  and  the  order  to  show  cause  be  quashed. 

Dated:   San  Francisco,  California,  May  14,  1949. 

Anthony  J.  Kennedy 
Carl  Kuchman 
Gilford  G.  Rowland 
Richard  Ernst 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  12197 


Louise  Hamilton,  appellant 

« 

V. 

National  Labor  Relations  Board,  appellee 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR 
THE  NORTHERN  DISTRICT  OF  CALIFORNIA,  NORTHERN 
DIVISION 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 


This  is  an  appeal  from  an  order  of  the  district  court 
for  the  Northern  District  of  California  requiring  the 
appellant  to  comply  with  a  subpoena  duces  tecum 
issued  by  the  National  Labor  Relations  Board  pur- 
suant to  Section  11  (1)  of  the  National  Labor  Rela- 
tions Act  as  amended  (61  Stat.  136,  29  U.  S.  C.  Supp. 
I  (1947)  151  et  seq.)  hereinafter  referred  to  as  the 
Act.'  As  shown  by  the  Board's  application  for  the 
order  (R,  1-8),  the  jurisdiction  of  the  district  court 
was  invoked  pursuant  to  Section  11  (2)  of  the  Act. 
The  jurisdiction  of  this  Court  is  invoked  pursuant  to 
§  28  U.  S.  C.  1291.  The  order  from  which  the  appeal 
is  taken  was  entered  on  January  17,  1949  (R.  55). 


^  The  relevant  portions  of  the  Act  are  printed  in  appendix  A, 
infra  p.  24  et  seq. 

(1) 


The  notice  of  appeal  was  filed  on  January  26,  1949 
(R.  56). 

STATEMENT   OF   THE   CASE 

On  January  26,  1948,  pursuant  to  Section  10  (b)  of 
the  Act,  the  International  Union  of  Brewery,  Flour, 
Cereal  and  Soft  Drink  Workers  of  America,  Local 
227,-  hereinafter  referred  to  as  the  Union,  filed  with 
the  Board  second  amended  charges  against  several 
employers  alleging  that  they  had,  in  July  and  Au- 
gust, 1946,  engaged  in  unfair  labor  j)ractices  within 
the  meaning  of  Sections  8  (1)  and  (3)  of  the  Act  by 
discharging  some  26  employees  because  of  their  mem- 
bership in  the  Union  (R.  31,  33,  35).  Among  the 
employers  named  in  the  second  amended  charges  was 
the  Ranier  Distributing  Co.,  a  copartnership  con- 
sisting of  A.  Levy  and  J.  Zentner  Co.,  a  California 
corporation  and  several  individuals  (R.  35).  The 
second  amended  charges  were  served  upon  the  em- 
ployers on  February  10,  1948  (R.  21).' 

On  April  26,  1948  the  Gleneral  Counsel  of  the  Board 
made  and  entered  an  order  consolidating  the  cases 
against  the  several  employers  (R.  24),  and  on  the  same 
day  issued  a  complaint  charging  the  employers  with 
the  unfair  labor  practices  referred  to  in  the  second 
amended  charges  filed  by  the  Union  (R.  26).*    The 


^The  International  Union  is  afRHated  Avith  the  Congress  of 
Industrial  Organizations. 

^  The  original  charges  were  served  many  months  before. 

^  The  complaint  alleges  that  on  or  about  December  31,  1946, 
A.  Le\'y^  and  J.  Zenter  Co..  acquired  the  interests  of  its  copart- 
ners in  the  Eanier  Distributing  Co.,  and  thereafter  conducted  the 
business  of  that  partnership  under  the  name  of  Valley  Beverage 
Company  as  the  successor  thereof  (R.  27) . 


employers  having  answered  the  complaint,  a  hearing 
was  begun  before  a  Trial  Examiner  of  the  Board  at 
Sacramento,  California,  on  January  14,  1948  (R.  3, 
16).  On  Jmie  23,  1948,  a  subpoena  duces  tecum  was 
issued  by  a  member  of  the  Board  requiring  appellant, 
Louise  Hamilton,  to  appear  and  testify  before  the 
Trial  Examiner  and  to  produce  certain  books,  records 
and  documents  of  A.  Levy  and  J.  Zentner  Co.,  in  her 
possession  as  bookkeeper  of  that  concern  (R.  5,  17). 
The  relevancy  and  competency  of  the  evidence,  oral 
and  documentary,  sought  to  be  secured  by  the  sub- 
poena, as  w^ell  as  appellant's  ability  to  produce  the 

books,  records  and  documents  demanded,  are  conceded 

(R.  18). 

In  accordance  with  the  Rules  and  Regulations  of 
the  Board,  appellant  appeared  specially  before  the 
Trial  Examiner  and  moved  to  quash  the  subpoena 
on  the  ground  that  the  Board  was  without  juris- 
diction to  entertain  the  proceedings  in  aid  of  which 
it  was  issued  because  the  second  amended  charges  on 
which  the  complaint  was  based  were  filed  and  served 
more  than  six  months  after  the  occurrence  of  the 
alleged  unfair  labor  practices,  and  because  it  did  not 
appear  from  the  complaint  or  otherwise  that  the 
Union  and  its  officers  had  complied  with  the  require- 
ments of  Sections  9  (f)  (g)  and  (h)  of  the  Act  and 
because  the  Trial  Examiner  had  excluded  evidence  as 
to  whether  or  not  the  Union  and  its  officers  had  com- 
plied with  the  sections  mentioned  (R.  9-12).  The 
motion  was  overruled,  and  appellant  on  the  advice  of 
counsel  refused  to  testify  or  to  produce  the  books, 
records  and  documents  demanded  by  the  subpoena 
(R.  6,  17). 


Thereupon  the  Board  filed  with  the  district 
,coiirt,  pursuant  to  Section  11  (2)  of  the  Act,  an 
application  for  an  order  requiring  appellant  to  com- 
ply with  the  subpoena  (R.  1).  To  this  application 
appellant  filed  an  answer  in  which  she  asserted  that 
the  Board  was  without  authority  to  conduct  or  enter- 
tain the  proceedings  in  aid  of  which  the  subpoena 
was  issued,  and  therefore  without  authority  to  issue 
the  subpoena,  because  the  second  amended  charges 
were  filed  and  served  more  than  six  months  after 
the  occurrence  of  the  alleged  unfair  labor  practices  on 
which  the  proceedings  were  based  and  because  the 
labor  organization  which  filed  the  charges  and  its 
officers  had  failed  to  comply  with  the  requirements  of 
Sections  9  (f)  (g)  (h)  of  the  Act,  and  that  if  she 
were  compelled  to  comply  with  the  subpoena  her 
rights  under  the  Fourth  and  Fifth  Amendments  to 
the  Constitution  vrould  be  invaded  (R.  12-23).  The 
Court  in  a  written  opinion  (R.  5054)  held  that  there 
had  been  timely  service  of  the  amended  Charges  (R. 
52)  and  held  that  in  any  event  the  issues  raised  by 
appellant  could  not  be  litigated  in  a  proceeding  under 
Section  11  (2)  of  the  Act  to  compel  obedience  to  a 
subpoena  it  accordingly  entered  an  order  (R.  55)  re- 
quiring the  appellant  to  comply  with  the  subpoena. 
From  this  order  appellant  has  appealed. 

ARGUMENT 

I 

Appellant  being  a  witness  and  not  a  party  in  the  proceeding 
before  the  Board  is  without  standing  to  challenge  the 
Board's  jurisdiction  over  the  particular  case  before  it 

It  is  conceded  that  the  evidence,  oral  and  docu- 
mentary, sought  by  the  subpoena  is  material  and  com- 


petent  (R.  18).  It  is  also  conceded  that  appellant 
can  comply  with  the  subpoena  by  giving  and  produc- 
ing the  evidence  which  it  demands  (R.  18).  It  is 
clear,  if  not  expressly  conceded,  that  the  documentary 
evidence  which  the  subpoena  requires  appellant  to 
produce  is  not  her  property.  The  owner  of  that  evi- 
dence, appellant's  corporate  employer,  is  not  a  party 
to  this  appeal  or  to  the  proceeding  in  the  Court  below. 
Appellant  is  not  a  party  to  the  proceedings  before  the 
Board.  Her  only  relation  to  those  proceedings  is 
that  of  a  witness.  The  only  excuses  which  she  gives 
for  not  complying  with  the  subpoena  is  that  those 
proceedings  are  barred  by  the  statute  of  limitations 
and  that  the  Board  is  precluded  from  conducting 
and  entertaining  them  at  the  instance  of  the  Union. 

These  are  objections  v/hich  appellant,  as  a.  wit- 
ness, is  without  standing  to  raise.  They  relate  to 
matters  which  are  no  concern  of  hers.  A  witness  has 
never  been  permitted  to  refuse  to  give  evidence  be- 
cause the  action  is  barred  by  the  statute  of  limitations, 
or  because  the  complaining  party  is  precluded  from 
invoking  the  jurisdiction  of  the  tribunal.  Nelson  v. 
United  States,  201  U.  S.  92,  115;  Bevin  v.  Krieger; 
289  U.  S.  459,  463-464;  Fairfield  v.  United  States,  146 
F.  508,  509  (C.  A.  8). 

Even  if  appellant's  objections  to  the  enforcement 
of  the  subpoena  went  to  the  jurisdiction  of  the  Board 
to  entertain  the  proceedings  in  which  the  subpoena 
was  issued  (which  as  we  shall  presently  show  is  not 
the  case,  see  infra,  p.  10),  Appellant  does  not  have  the 
necessary  standing  to  assert  them.  This  is  made 
manifest  by  the  authorities. 
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A  leading  case  is  Blair  v.  United  States,  250  IT.  S. 
273.  The  appellants  in  that  case  Avere  witnesses  who 
had  been  called  before  a  grand  jury  in  the  Southern 
District  of  New  York  in  an  investigation  concerning 
violations  of  the  Corrupt  Practices  Act  of  June  25, 
1910  (36  Stat.  622)  in  connection  with  the  verification 
and  filing  in  that  district  of  reports  to  the  Secretary 
of  the  Senate  of  the  United  States,  made  by  a  candi- 
date for  nomination  as  Senator  at  a  primary  election 
held  in  the  State  of  Michigan,  on  August  27,  1918. 
They  appeared  but  declined  to  answer  questions  on  the 
ground,  as  they  claimed,  that  there  was  no  jurisdiction 
in  a  court  and  grand  jury  of  the  Southern  District  of 
New  York  to  inquire  into  the  conduct  of  a  campaign  in 
Michigan  for  the  nomination  of  a  United  States  Sena- 
tor; that  the  Federal  Corrupt  Practices  Act,  as 
amended  was  unconstitutional;  and  that  no  federal 
court  or  grand  jury  in  mij  state  had  constitutional 
authority  to  conduct  an  inquiry  regarding  a  primary 
election  for  the  nomination  of  a  United  States  Sena- 
tor. Upon  refusal  to  answer  they  were  held  guilty  of 
contempt  and  remanded  to  the  custody  of  the  mar- 
shall.  The  case  came  up  to  the  United  States  Su- 
preme Court  on  a  writ  of  error  and  an  appeal  from  a 
decision  of  the  district  court  dismissing  a  w^rit  of 
habeas  corpus  sued  out  by  the  appellants  for  their 
release.  The  court  affirmed  the  judgment  of  the 
district  court. 

The  court  said  (250  U.  S.  p.  278)  : 

It  is  maintained  further  that,  because  of  the 
invalidity  of  these  statutes,  neither  the  United 
States  district  court  nor  the  federal  grand  jury 


has  jurisdiction  to  inquire  into  primary  elections 
or  to  indict  or  try  any  person  for  an  offence  based 
upon  the  statutes,  and  therefore  the  order' 
committing  appellants  is  null  and  void. 

We  do  not  think  the  present  parties  are  so 
entitled,  since  a  brief  consideration  of  the  rela- 
tion of  a  witness  to  the  proceeding  in  which  he 
is  called  will  suffice  to  show  that  he  is  not  in- 
terested to  challenge  the  jurisdiction  of  the 
court  or  grand  jury  over  the  sul^ject-matter  that 
is  under  inquiry. 

After  reciting  the  historical  basis  for  the  power 
of  compulsory  process  to  require  witnesses  to  appear 
and  give  evidence,  the  court  said  (p.  282) : 

On  familiar  principles,  he  is  not  entitled  to 
challenge  the  authority  of  the  court  or  of  the 
grand  jury,  provided  that  they  have  a  de 
facto  existence  and  organization. 

And  for  the  same  reasons,  witnesses  are  not 
entitled  to  take  exception  to  the  jurisdiction 
of  the  grand  jury  or  the  court  over  the  partic- 
ularly subject  matter  that  is  under  investigation. 
In  truth  it  is  in  the  ordinary  case  no  concern  of 
one  summoned  as  a  witness  whether  the  offense 
is  within  the  jurisdiction  of  the  court  or  not. 

The  doctrine  established  by  the  Blair  case  supra, 
has  been  consistently  followed  and  approved.  United 
States  V.  3IcGovern,  60  F.  2d  880  (C.  A.  2) ;  United 
States  V.  Watson,  266  F.  736  (D.  C.  N.  D.  Fla.). 
It  is  not  confined  to  grand  juries  but  extends  to  all 
lawfully  created  tril^unals  including  administrative 
bodies.  Howat  v.  Kansas,  258  U.  S.  181, 186  (Kansas 
Court  of  Industrial  Relations)  ;  Perkins  v.  Endicott 
Johnson  Corp.,  128  F.  2d  208,  213,  214   (C.  A.  2), 
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affirmed  317  U.  S.  501  (Secretary  of  Labor)  ;  Browri- 
son  V.  United  States^  32  F.  2d  844,  847  (C.  A.  8) 
(Commissioner  of  Internal  Revenue) ;  United  States 
V.  Government  of  Germany,  5  F.  Supp.  97,  99  (E.  D. 
N".  Y.)  (Mixed  Claims  Commission). 

The  case  of  Howat  v.  Kansas,  surpa,  is  particularly 
in  point.  There  the  plaintiffs  in  error  were  adjudged 
in  contempt  by  a  state  court  for  failing  to  obey  its 
order  to  comply  with  a  subpoena  issued  by  the  In- 
dustrial Court  of  Kansas,  which  although  called  a 
court  was  in  fact  an  administrative  board  acting 
under  subpoena  powers  similar  to  those  of  the  Board 
here.^  They  sought  reversal  of  the  judgment  of 
contempt,  which  had  been  affirmed  by  the  Supreme 
Court  of  Kansas,  on  the  ground  that  the  statute 
creating  the  Industrial  Court  was  imconstitutional. 
Affirming  the  judgment  the  Supreme  Court  said  with 
reference  thereto  (258  U.  S.  at  p.  186)  : 

It  would  seem  to  be  sustained  also  by  the 
decision  of  this  court  in  Blair  v.  United  States, 
250  LT.  s.  273,  wherein  it  was  held  that  a 
witness  summoned  to  give  testimony  before  a 
grand  jury  in  the  District  Court  of  the  United 
States  was  not  entitled  to  refuse  to  testify 
when  ordered  by  the  Court  to  do  so  upon  the 
plea  that  the  court  and  jury  were  without 
jurisdiction  over  the  supposed  offense  under 
investigation  because  the  statute  denouncing 
-    the  offense  was  unconstitutional. 

The  foregoing  authorities  make  it  clear,  we  submit, 
that  appellant  is  without  standing  to  resist  enforce- 

''258U.  S.  atp.  184. 
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ment  of  the  subpoena  on  the  grounds  that  she  asserts 
on  this  appeal.  The  only  excuses  which  she  may,  as 
a  witness,  rightfully  urge  for  refusing  to  obey  the 
subpoena  admittedly  do  not  exist.  These  are  that  the 
subpoena  was  not  issued  in  accordance  mth  the 
statute,  that  compliance  therewith  will  violate  appel- 
lant's personal  privilege  against  self-incrimination  or 
that  the  subpoena  is  so  vague  or  broad  as  to  be  the 
equivalent  of  an  illegal  search*'  Perkins  v.  Endicott 
Johnson  Corporation,  128  F.  208,  213  (C.  A.  2), 
affirmed  317  U.  S.  501.  It  is  not  contended  that  the 
subpoena  was  not  issued  in  accordance  with  the 
statute.  The  evidence  required  to  be  produced  con- 
sists of  corporate  records.  The  privilege  against  self- 
incrimination  therefore  does  not  apply.  United  States 
V.  White,  322  U.  S.  694,  699 ;  Boiules  v.  Northwest  Poul- 
try &  Dairy  Products  Co,,  153  F.  2d  32,  34  (C.  A.  9). 
And  it  is  conceded  that  the  evidence  is  relevant  and  that 
appellant  has  the  power  to  produce  it.  The  Consti- 
tutional guaranty  against  unlawful  searches  and 
seizures  is,  therefore,  equally  inapplicable.  Oklaho^na 
Press  Publishing  Co.  v.  Walling,  327  U.  S.  186,  208- 
209.  It  necessarily  follows,  therefore,  that  appellant 
is  without  standing  to  resist  compliance  with  the 
subpoena. 


®  As  the  Court  of  Appeals  for  the  Eighth  Circuit  said  in  Fair- 
field V.  United  States^  146  F.  508,  509,  the  witness'  "personal  priv- 
ileges and  a  gross  abuse  of  the  ])rocess  of  the  court  are  the  only 
sufficient  excuses  for  his  failure  to  obey.** 
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II 

The  authority  of  the  Board  to  conduct  the  proceeding  in  which 
the  subpoena  was  issued  cannot  be  litigated  in  this  case 

Even  if  appellant  had  the  requisite  standing  to 
assert  the  defenses  which  would  be  available  to  her 
employer,  the  Board's  right  to  have  the  subpoena  en- 
forced cannot  be  defeated  on  any  of  the  grounds  urged 
by  appellant  on  this  appeal.  The  only  reason  which 
appellant  advances  why  enforcement  of  the  subpoena 
should  be  denied  is  that  the  Board  lacked  jurisdiction 
to  conduct  the  proceeding  in  aid  of  which  the  subpoena 
was  issued.  She  bases  this  contention  on  three 
grounds,  first,  that  the  administrative  proceeding  be- 
fore the  Board  was  not  seasonably  instituted ;  secondly, 
that  the  Union  was  without  standing  to  invoke  the 
processes  of  the  Board  because  of  the  alleged  failure  of 
itself  and  its  officers  to  comply  with  the  requirements 
of  Sections  9  (f)  (g)  and  (h)  ;  and  thirdly,  that 
neither  the  pleadings  nor  the  proof  in  the  adminis- 
trative proceedings  before  the  Board  showed  that  the 
charge  which  the  Union  filed  had  been  filed  and  served 
within  the  time  limited  by  Section  10  (b)  or  that  the 
Union  and  its  officers  had  complied  with  Sections 
9  (f)  (g)  and  (h)  of  the  Act.  These  are  objections 
which  do  not  go  to  the  jurisdiction  or  authority  of  the 
Board  at  all  but  pertain  solely  to  the  merits.^     General 


'Appellant's  reliance  upon  Donnelly  Garment  Co.  v.  Interna- 
tional Ladies  Garment  ^^'orher8'  Union.,  99  F,  2d  309,  316  (C.  A. 
8)  and  Grace  v.  Williams.,  96  F.  2d  478,  481  as  tending  to  show  that 
the  requirements  of  the  proviso  of  Section  10  (b)  and  Section 
9  (f),  (g)  and  (h)  are  jurisdictional  is  misplaced.  Both  decisions 
involved  the  Norris-La  Guardia  Act,  the  express  purpose  of  which, 
as  its  title  shows,  was  to  limit  the  jurisdiction  of  the  district 
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Investment  Co.  v.  New  York  Central  R.  Co.,  271  U.  S. 
228,  231 ;  Foltz  v.  St.  Louis  &  S.  F.  By.  Co.,  60  F.  316 
(C.  A.  8) ;  SJiodde  v.  United  States,  69  P.  2d  866,  868 
(C.  A.  9).  But  whether  they  go  only  to  the  merits  or 
to  the  jurisdiction  of  the  Board,  they  raise  issues  of 
law  and  fact  which  the  Board  has  the  power  to  decide 
and  in  fact  must  decide  in  the  course  of  the  adminis- 
trative proceeding,  subject  to  the  judicial  review  by 
the  appropriate  Court  of  Appeals  in  proceedings 
brought  under  Section  10  (e)  or  (f)  of  the  Act.^ 

courts.  Other  statutes  similar  in  language  to  the  statutory  provi- 
sions which  appelhint  seeks  to  invoke  have  been  hekl  not  to  be 
jurisdictional.  Allen  v.  Regents,  304  V.  S.  439,  449;  Smith  v. 
Apple,  264  U.  S.  274, 278,  279. 

®  Respondent's  position  would  not  be  improved  even  if  the  merits 
were  in  issue.  For  example,  with  respect  to  the  question  whether 
the  administrative  proceeding  was  seasonably  begun,  the  formal 
records  of  the  Board  show  that  the  original  charge  was  filed  by 
the  Union  in  September  1946.  At  that  time  there  was  no  time 
limitation  prescribed  by  the  Act  for  the  filing  of  charges  nor 
was  it  necessary  for  a  union  in  order  to  invoke  the  Board's 
processes  to  comply  with  the  requirements  now  prescribed  by 
Section  9  (f),  (g),  and  (h).  It  is  well  settled  that  although  a 
charge  is  necessary  to  set  the  machinery  of  an  inquiry  in  motion 
it  is  not  even  a  pleading  (N.  L.R.B.  v.  Indiana  <£•  Michigan  Elec- 
tric Co..  318  U.  S.  9, 17)  and  that  once  a  charge  is  filed  the  Board's 
jurisdiction  attaches  and  is  not  defeated  or  impaired  by  the  sub- 
sequent withdrawal  of  the  charge.  N.  L.  R.  B.  v.  General  Motors 
Corporation,  116  F.  2d  306,  312  (C.  A.  7)  ;  A'.  L.  R.  B.  v.  Federal 
Engineering  Co.,  153  F.  2d  233  (C.  C.  6). 

Again,  even  if  there  had  been  no  service  of  the  charge  before  the 
effective  date  of  the  1947  amendments  to  the  Act,  on  the  basis  of 
the  well-established  doctrine  that  a  newly  enacted  statute  of  limita- 
tions operates  prospectively  only,  service  of  the  charge  within  6 
months  after  the  effective  date  of  the  amendment  was  for  the 
reasons  stated  by  the  Court  below  (R.  52),  timely  in  any  event. 
See  also  Carscadden  v.  Alaska,  105  F.  2d  377  ( C.  A.  9) . 

Furthermore,  as  to  the  question  whether  the  requirements  of 
Section  9   (h)  have  been  met,  affidavits  on  file  with  the  Board 
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Such  issues,  even  though  they  may  be  said  to  be 
jurisdictional,  cannot  be  litigated  in  subpoena  en- 
forcement proceedings.  This  has  been  settled  at  least 
since  the  Suupreme  Court's  decision  in  Endicott  John- 
son Co7y.  V.  Perkins,  317  U.  S.  501.  In  that  case  the 
Secretary  of  Labor  issued  a  subpoena  in  aid  of  an 
administrative  proceeding  which  had  been  begun 
under  the  Walsh  Healey  Act.  Compliance  with  the 
subpoena  having  been  refused,  the  Secretary  applied 
to  the  District  Court  for  an  order  to  enforce  it.  The 
District  Court  denied  the  application  because  it  was 
of  the  opinion  that  the  Secretary  w^as  not  authorized 
to  conduct  the  administrative  proceeding  because  the 
defendant  was  not  covered  by  the  Act  under  which  the 
Secretary  was  proceeding.  In  affirming  the  decree 
of  the  Court  of  Appeals,  which  reversed  the  judgment 
of  the  district  court,  the  Supreme  Court  held  the  ques- 
tion of  the  Secretary's  jurisdiction  was  not  an  issue 
which  could  be  raised  in  subpoena  enforcement  pro- 
ceedings.    In  so  doing  the  Court  said: 

shoAY  that  all  of  the  officers  of  the  International  Union  have  com- 
plied -svith  that  Section  and  that  the  officers  of  the  local  union  had 
been  removed  by  the  International  Union  in  accordance  with  the 
Constitution  and  Bylaws  of  that  organization  and  had  been  super- 
seded by  officers  appointed  by  the  International  Union  who  have 
complied  with  Section  9  (h).  As  to  whether  or  not  the  Union 
had  complied  with  Section  9  (f)  and  (g),  a  certificate  issued  by 
the  Secretary  of  Labor  shows  that  it  has. 

We  mention  the  facts  in  this  note  not  for  the  purpose  of  meeting 
appellant's  contentions  on  the  merits  but  primarily  to  show  that 
the}'  raise  issues  of  law  and  fact  which  are  determinable  within 
the  administrative  proceeding  only  and  not  collaterally  in  a  special 
statutory  proceeding  in  aid  of  the  administrative  inquiry. 
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Nor  was  the  District  Court  authorized  to  de- 
cide the  question  of  coverage  itself.  The  evi- 
dence sought  by  the  subpoena  was  not  plainly 
incompetent  or  irrelevant  to  any  lawful  purpose 
of  the  Secretary  in  the  discharge  of  her  duties 
under  the  Act,  and  it  was  the  duty  of  the  District 
Court  to  order  its  production  for  the  Secretarys' 
consideration.     *     *     * 

The  petitioner  has  advanced  many  matters 
that  are  entitled  to  hearing  and  consideration 
in  its  defense  against  the  administrative  com- 
plaint, but  they  are  not  of  a  kind  that  can  be 
accepted  as  a  defense  against  the  subpoena  (317 
U.  S.  at  p.  509). 

This  ruling  was  reaffirmed  by  the  Supreme  Court  in 
Oklahoma  Press  Piihlisliing  Co.  v.  Walling,  327  U.  S. 
186,  and  has  been  consistently  followed  by  all  the  Courts 
of  Appeals  which  have  considered  the  matter;  'N,.  L. 
R.  B.  V.  Northern  Trust  Co.,  148  F.  2d  24,  27  (C.  A. 
7)  ;  N.  L.  R.  B.  v.  Barrett  Co.,  120  F.  2d  583  (C.  A. 
7)  ;  Cudahy  Packing  Co.  v.  N.  L.  R.  B.,  117  F.  2d 
692  (C.  A.  10). 

In  adopting  the  Administrative  Procedure  Act  Con- 
gress enacted  into  positive  law  the  rule  laid  down 
by  the  Supreme  Court  in  the  Endicott- Johnson  case. 
As  originally  introduced,  the  proposed  Section  6  (c) 
of  the  bill  which  upon  enactment  became  the  Ad- 
ministrative Procedure  Act  provided  in  pertinent 
part  as  follows: 

Upon  any  contest  of  the  validity  of  a  subpena 
or  similar  process  or  demand  the  Court  shall 
determine  all  relevant  questions  of  law  raised 
by  the  parties,  including  the  authority  or  ju- 
risdiction of  the  agency,  and  in  any  proceeding 
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for  enforcement  shall  enforce  (by  the  issuance  of 
an  order  requiring  the  production  of  the  evi- 
dence or  data  imder  penalty  of  punishment  for 
contempt  in  case  of  contumaceous  failure  to 
do  so)  or  refuse  to  enforce  such  subpoena 
accordingly. 

Both  the  Attorney  General  and  the  Board  protested 
to  the  appropriate  Congressional  Conmiittees  against 
this  provision  which  would  make  the  jurisdiction  or 
authority  of  the  agency  a  litigable  issue  in  subpoena 
enforcement  proceedings.  The  Attorney  General  in 
his  comments  on  the  bill  said: 

Particular  note  should  be  had  of  the  require- 
ment that  upon  resort  to  the  Court  for  enforce- 
ment of  a  subpoena,  the  court  shall  determine 
all  questions  of  law  raised  by  the  parties  includ- 
ing the  agency's  authority  or  jurisdiction  in 
laAv  or  in  fact.  By  this  provision  the  bill  over- 
rules the  recent  decision  in  Endicott- Johnson 
(63  S.  Ct.  339),  in  which  the  court  explicitly 
held  that  the  question  of  jurisdiction  of  the 
agency  is  not  normally  open  to  the  courts  in  a 
subpoena  enforcement  case.  A  rather  funda- 
mental question  of  administrative  policy  and 
procedure  is  involved  in  the  issue.  If  an 
agency's  jurisdiction  can  first  be  tested  through 
the  courts  before  the  agency  can  proceed  to  final 
decision  the  doctrine  of  Myers  v.  Bethlehem 
Shipluilding,  303  U.  S.  41,  is  effectively  de- 
feated. The  result  is  piecemeal  litigation  and 
delay  while  the  case  must  go  through  the  courts 
not  once  but  twice.  In  cases  where  the  question 
of  jurisdiction  is  in  the  first  instance  for  the 
agency  to  decide,  every  reason  of  orderly  ad- 
ministrative procedure  calls  for  leaving  the  sit- 
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uation  where  it  is  left  by  the  Eudicott- Johnson 
case.  It  would  be  extraordinarily  burdensome 
to  call  for  a  court  trial  on  the  issue  of  juris- 
diction as  a  preliminary  to  the  agency's  going 
forward  with  its  own  hearing.  This  does  not 
leave  the  court  as  a  rubber  stamp;  as  the  Su- 
preme Court  observed  in  the  Endicott- Johnson 
case,  constitutional  issues  relating  to  the  scope 
of  the  subpoena  and  of  the  authority  of  the 
signer  of  the  subpoena  are  for  the  judiciary  in 
enforcement  proceedings.  But  that  is  the  limit 
of  the  permissible  inquiry  of  the  court.  It  is  sub- 
mitted that  the  reasons,  both  legal  and  practical, 
for  not  tampering  with  the  rule  of  that  case  are 
persuasive.  The  alternative  would  threaten 
break-down  of  administrative  enforcement  alto- 
gether (Attorney  General's  Comments  on  S, 
2030— 78th  Cong.,  1st  Sess.). 

In  its  comments  on  the  bill,  the  Board  said : 

The  provision  that  the  courts,  upon  contest 
of  the  validity  of  a  subpoena  or  similar  process 
or  demand  shall  determine  all  questions  of  law 
raised  by  the  parties  including  the  agency's 
authority  or  jurisdiction,  makes  a  substantial 
and,  in  the  Board's  view,  a  highly  undesirable 
change  in  the  law.  The  law  is  now  well  settled 
that  questions  as  to  the  Board's  authority  and 
jurisdiction  are  not  open  to  review  by  the  Dis- 
trict Courts  in  proceedings  to  enforce  a  sub- 
poena or  otherwise;  these  questions  are  left  to 
determination  by  the  appropriate  appellate 
court  upon  enforcement  or  review  proceedings 
of  the  Board's  final  decision  and  order.  This 
procedure  has  the  advantage  of  avoiding  piece- 
meal litigation  and  duplicitous  review  of  juris- 
dictional issues.    It  also  has  a  sound  practical 
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basis,  for  frequently  issuance  of  a  subpoena  is 
necessary  to  develop  the  facts  as  to  whether  or 
not  jurisdiction  exists  in  the  Board.  Accord- 
ingly it  is  necessary  in  practice  for  the  sub- 
l^oena  to  be  enforced  before  the  Board's 
jurisdiction  is  or  can  be  established.  (Citing 
language  from  N.  L.  R.  B.  v.  Barrett,  120  F.  2d 
583,  585-589.)  See  also  A^  L.  R.  B.  v.  North- 
ern Trust  Co.,  56  P.  Siipp.  335  (D.  C.  111.)  af- 
firmed Feb.  28,  1945,  16  L.  R.  R.  559  (C.  A.  7)  ; 
Endicott- Johnson  v.  Perkins,  317  U.  S.  501. 
We  submit  that  the  reasons  for  the  preserva- 
tion of  the  present  rule  are  persuasive  and  that 
the  adoption  of  the  proposed  change  might 
seriously  impair  administrative  enforcement. 

Section  6  (c)  (5  U.  S.  C.  1005  (c))  as  finally  en- 
acted in  the  Administrative  Procedure  Act  was  there- 
upon changed  to  read  as  follows: 

Upon  contest  the  court  shall  sustain  any 
such  subpoena  or  similar  process  or  demand 
to  the  extent  that  it  is  found  to  be  in  accordance 
with  law,  and,  in  any  ])roceeding  for  enforce- 
ment, shall  issue  an  order  requiring  the  appear- 
ance of  the  witness  or  the  production  of  the 
evidence  or  data  within  a  reasonable  time 
under  penalty  of  punishment  for  contempt  in 
case  of  contimiaceous  failure  to  comply. 

Commenting  on  this  language,  the  Attorney  Gen- 
eral in  an  Additional  Statement  which  was  made  a  part 
of  the  Congressional  Record  by  Representative  Hobbs 
while  the  bill  was  being  debated  in  the  House,  said  the 
following : 

Under  Section  6  (c)  it  is  provided  that 
''upon  contest  the  court  shall  sustain  any  such 
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subpoena  or  similar  process  or  demand  to  the 
extent  that  it  is  in  accordance  with  law." 
This  provision  is  not  intended  to  change  the  law 
as  expounded  in  Endicott  Johnson  v.  Perkins 
(317  U.  S.  501,  1943),  in  which  the  Supreme 
Court  held  that  a  subpoena  issued  by  an  agency 
will  be  accorded  due  respect  by  the  Court 
if  they  are  within  the  agency's  power  and  that 
there  would  be  no  independent  inquiry  as  to 
whether  the  particular  person  subpoenaed  comes 
within  the  coverage  of  the  Act  enforced  by  the 
agency.  The  law  as  expounded  in  Endicott 
Johnson  v.  Perkins  is  still  applicable.  All  that 
this  section  requires  is  that  the  court  determine 
whether  the  subpoena  issued  comes  within  the 
general  power  of  that  agency.  There  need  be 
no  in  limine  inquiries  as  to  whether  the  person 
subpoenaed  is  or  not  covered  by  the  act  (Attor- 
ney General's  Additional  Statement,  92  Cong. 
Rec.A.  2988).'^ 

There  is  no  contention  here  that  the  Board  lacked 
jurisdiction  or  authority  to  initiate,  entertain  and  de- 
cide cases  of  the  same  general  type  and  class  as  the 
proceeding  in  which  the  subpoena  was  issued.  Indeed 
that  proceeding  is  an  ordinary  unfair  labor  practice 
case  in  which  appellant's  employer  is  charged  with 
having  engaged  in  an  unfair  labor  practice  by  dis- 
charging employees  because  of  union  activities.  Nor 
is  it  contended  that  the  subpoena  was  not  issued  in 
accordance  with  the  requirements  of  the  statute  or 


"^  The  foregoing  observation  on  Section  6  (c)  is  again  set  forth 
with  additional  supporting  material  in  the  Attorney  General's 
Manual  on  the  Administrative  Procedure  Act  (pp.  68-69),  the 
relevant  portions  of  which  are  reproduced  in  Appendix  B  infi'a, 
p.  30,  et  seq. 
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that  the  scope  of  the  subpoena  is  so  broad  as  to  be 
oppressive.  And  it  is  expressly  conceded  that  evi- 
dence demanded  is  relevant.  In  these  circumstances, 
the  issues  as  to  ^Yhether  the  proceeding  before  the 
Board  was  barred  by  the  period  of  limitation  pre- 
scribed by  the  proviso  to  Section  10  (b)  of  the  Act, 
and  whether  the  Union  and  its  officers  had  complied 
with  the  requirements  of  Section  9  (f)  (g)  and  (h) 
can  no  more  be  litigated  in  subpoena  enforcement  pro- 
ceedings than  the  substantive  issue  whether  appellant's 
employer  had  in  fact  discharged  employees  because  of 
union  activities,  or  the  jurisdictional  issue  whether 
the  unfair  labor  practice  in  which  appellant's  em- 
ployer is  alleged  to  have  engage  affected  commerce  as 
defined  in  the  Act. 

Sections  10  (e)  and  (f)  make  elaborate  provisions 
whereby  an  employer  may  obtain  ^judicial  review  of 
any  action  taken  by  the  Board.  These  provisions  have 
been  held  to  satisfy  the  requirements  of  due  process 
of  law  and  to  be  exclusive.  N.  L.  R.  B.  v.  Jones  & 
LaiigJilm  Steel  Corp.,  301  U.  S.  1,  46,  47;  3Iyers  v. 
Bethlehem  Shipbuilding  Corp.,  303  U.  S.  41,  49 ;  Netv- 
port  News  Shipbuilding  dt  Dry  Dock  Co.  v.  Schauffler, 
303  U.  S.  54.  In  view  of  this  fact,  it  is  established 
that  an  employer  could  not  enjoin  the  proceedings 
ill  which  the  subpoena  was  issued.  Myers  v.  Bethle- 
hem Shipduilding  Corp.,  supra;  Newport  News  Ship- 
building db  Dry  Dock  Co.  v.  Schauffler,  supra.  Yet  if 
the  contentions  which  appellant  urges  on  this  appeal 
were  sustained  she  could  achieve  by  indirection  what 
she  would  not  be  permitted  to  accomplish  directly. 
As  the  Court  of  Appeals  for  the  Seventh  Circuit  said 
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in  N.  L.  R.  B.  V.  Northern  Trust  Co.,  148  F.  2d  24,  27 
(certiorari  denied,  326  U.  S.  731)  : 

The  Myers  and  Newport  Netvs  cases,  supra, 
make  it  plain  that  the  initial  determination  of 
jurisdiction  by  the  Board  may  not  be  enjoined, 
and  obviously  this  prohibition  would  become 
meaningless  if  judicial  examination  of  the  same 
question  were  permitted  in  a  subpoena  enforce- 
ment action,'' 

This  is  not  to  say  that  the  remedies  made  available 
to  employers  by  Sections  10  (e)  and  (f)  of  the  Act 
could  be  resorted  to  by  appellant.  She  is  not  a  party 
to  the  proceeding  before  the  Board  and  cannot  be 
affected  by  any  order  that  the  Board  may  ultimately 
enter.  As  w^e  have  shown,  supra  p.  4—9,  appellant  is  a 
mere  witness  and  therefore  has  no  standing  to  chal- 
lenge the  jurisdiction  of  the  Board.  This  is  only  to 
say  that  even  if  the  defenses  which  would  be  available 
to  her  employer,  were  also  available  to  her,  they  would 
still  be  irrelevant  in  this  proceeding.  If  her  em- 
ployer could  not,  under  the  doctrine  expounded  in  the 
Myers  and  Netvport  News  cases,  assert  the  defenses  on 

^  See  also  PerMns  v,  Endicott-Johnson  Corporation^  128  F.  2cl 
203,  219  (C.  A.  2d),  affirmed  317  U.  S.  501,  where  the  court  said: 

"The  doctrine  of  the  Bethlehem^  Schauifler  and  Edison  {Federal 
Power  Coram,  v.  Metropolitan  Edison  Co.^  304  U.  S.  375)  cases 
would  become  frivolous  and  lack  real  substance;  it  would  relate 
merely  to  one  procedural  device  utilized  by  a  respondent  wishing 
to  have  the  courts  interfere  with  what  the  Supreme  Court  said  in 
those  cases  was  the  'exclusive  initial  power'  of  the  administra- 
tive officials  to  investigate  and  determine  their  own  jurisdiction. 
If  defendants  were  to  win  here,  they  would  have  discovered  a  way 
of  'running  around  the  end'  when  blocked  at  the  center.  We  do 
not  take  so  lightly  those  recent  and  as  yet  undisturbed  Supreme 
Court  decisions." 
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which    appellant    relies,    it    follows    a   fortiori   that 
appellant  cannot  do  so. 

The  only  authority  on  which  appellant  relies  to  sus- 
tain her  contention  that  she  is  free  to  challenge  the 
jurisdiction  of  the  Board  in  a  subpoena  enforcement 
proceeding  is  an  isolated  statement  in  the  Supreme 
Court's  opinion  in  Myers  v.  Bethlehem  Shipbuilding 
Corporation,  303  U.  S.  41,  49  which  reads  as  follows: 
The  Board  is  even  without  power  to  enforce 
obedience  to  its  subpoena  to  testify  or  to  produce 
written  evidence.     To  enforce  obedience  it  must 
apply  to  a  District  Court ;  and  to  such  an  applica- 
tion appropriate  defence  may  be  made. 

But  this  statement  does  not  support  appellant's 
contention.  As  the  Supreme  Court  pointed  out  in 
Oklahoma  Press  Publishing  Co.  v.  Walling,  327  U.  S. 
186,  212  a  challenge  to  the  administrative  agency's 
jurisdiction  is  not  ^'an  appropriate  defence." 

The  same  contentions  which  appellant  urges  for 
denying  enforcement  of  the  subpoena  were  rejected 
by  the  District  Court  for  the  Southern  District  of 
Georgia  in  N.  L.  R.  B.  v.  Central  of  Georgia  Railway 
Company,  F.  P.  Love  and  '2?..  G.  Bland.  Lumber  Com- 
pany (decided  January  24,  1949,  Civil  No.  430,  not 
reported).  The  Court  in  accordance  with  the  prac- 
tice of  that  Circuit,  included  in  its  order  directing 
enforcement  of  the  subpoena  its  reasons  for  overrul- 
ing the  employer's  contentions.  In  pertinent  part  the 
Court's  order  reads  as  follows: 

The  answer  of  the  D.  G.  Bland  Lumber 
Company  pleads  several  defenses  challenging 
the  jurisdiction  of  Petitioner  to  conduct  the 
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investigation  in  aid  of  which  the  subpoena  was 
issued,  asserting,  among  other  things  that  the 
Petitioner  is  without  power  to  conduct  the  in- 
vestigat^ion  or  to  issue  the  subpoena  because 
the  labor  organization  which  invoked  its  juris- 
diction and  the  officers  thereof  had  failed  to 
comply  with  the  requirements  of  Section  9  (f), 
(g),  and  (h)  of  the  Act.  The  Court  is  of  the 
opinion,  however,  that  the  question  of  the 
jurisdiction  of  the  Petitioner  to  conduct  the 
investigation  is  not  before  the  Court  and  can- 
not be  litigated  in  a  proceeding  to  enforce  a 
subpena  but  only  in  a  proceeding  brought  pur- 
suant to  Section  10  of  the  Act  in  an  appropriate 
Court  of  Appeals.  Endicott-J ohnson  Corpora- 
tion V.  Perkins,  317  U.  S.  501 ;  Oklahoma  Press 
Publishing  Co.  v.  Walling,  327  U.  S.  186; 
Ciidahy  Packing  Co.  v.  National  Labor  Rela- 
tions Board,  117  F.  2d  692  (C.  A.  10) ;  Myers 
V.  Bethlehem  Shipbuilding  Corporation,  303 
U.  S.  41;  McCauley  v.  Waterman  Steamship 
Corp.,  327  U.  S.  540. 

For  like  reasons  appellant's  contentions  should  be 
rejected  here. 

Ill 

Questions  as  to  sufficiency  of  the  pleadings  and  correctness 
of  the  Trial  Examiner's  rulings  on  the  reception  of  evidence 
are  not  reviewable  in  subpoena  enforcement  proceedings 

Appellant  devotes  a  considerable  portion  of  her 
brief  to  an  effort  to  show  that  the  complaint  and 
charge  in  the  administrative  proceeding  are  insuffi- 
cient to  show  that  the  requirements  of  Section  10  (b), 
9  (f),  (g),  and  (h)  have  been  met.  She  argues  at 
length  that  this  claimed  insufficiency  of  the  formal 
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papers  in  the  administrative  proceeding,  coupled  with 
the  refusal  of  the  General  Counsel  of  the  Board  to 
o:ffer  evidence  showing  compliance  with  the  sections 
mentioned  and  the  refusal  of  the  Trial  Examiner  to 
receive  evidence  tending  to  show  that  they  had  not 
been  complied  with,  demonstrated  that  the  Board 
was  without  authority  to  proceed.  These  are  matters 
which  simply  relate  to  the  sufficiency  of  the  pleadings, 
the  adequacy  of  proof,  and  the  correctness  of  rulings 
on  the  reception  of  evidence.  We  have  shown  (Point 
I,  p.  4,  supra)  that  appelant  is  merely  a  witness  and 
that  as  such  she  is  without  standing  to  challenge  the 
jurisdiction  of  the  Board.  For  equal  or  greater  rea- 
sons she  is  without  standing  to  resist  compliance  with 
the  subpoena  for  the  reasons  which  pertain  only  to 
the  merits  and  not  to  the  jurisdiction  of  the  Board. 
All  objections  relating  to  the  pleadings,  proof, 
and  conduct  of  the  administrative  proceeding  may 
properly  be  urged  by  a  party  to  that  proceeding  be- 
fore the  Board  and  in  the  event  of  an  adverse  decision 
by  the  Board  in  appropriate  proceedings  instituted 
in  a  Court  of  Appeals  under  Section  10  (e)  or  (f). 
But  they  are  wholly  irrelevant  in  a  proceeding  to 
enforce  a  subpoena.  Even  a  party  to  the  adminis- 
trative proceeding  could  not  defeat  enforcement  of 
a  subpoena  on  such  grounds.  Endicott  Johnson  Corp. 
V.  Perkins,  317  U.  S.  501, 509  n.  11. 
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CONCLUSION 

It  is  respectfully  submitted  that  the  judgment 
of  the  Court  below  is  right  and  that  it  should  be 
affirmed. 

David  Findling, 
Associate  General  Counsels 

A.   Norm  AN   Somers, 
Assistant  General  Counsel, 
Albert  M.  Dreyer, 

Attorney, 
National  Labor  Relations  Board, 

Washington  25,  D.  C. 
June  1949. 


APPENDIX  A 

National  Labor  Eelations  Act  (49  Stat.  449,  29 
U.  S.  C.  Siipp.  I  151)  as  amended  by  the  Labor  Man- 
agement Relations  Act,  1947  (61  Stat.  136,  29  U.  S.  C. 
141  et  seq.) 

Section  9: 

''(f)  No  investigation  shall  be  made  by  the 
Board  of  any  question  affecting  commerce  con- 
cerning the  representation  of  employees,  raised 
by  a  labor  organization  under  subsection  (c)  of 
this  section,  no  petition  under  section  9  (e)  (1) 
shall  be  entertained,  and  no  complaint  shall  be 
issued  pursuant  to  a  charge  made  by  a  labor 
organization  under  subsection  (b)  of  section  10, 
unless  such  labor  organization  and  any  national 
or  international  labor  organization  of  which 
such  labor  organization  is  an  affiliate  or  con- 
stituent unit  (A)  shall  have  prior  thereto  filed 
with  the  Secretary  of  Labor  copies  of  its  con- 
stitution and  bylaws  and  a  report,  in  such  form 
as  the  Secretary  may  prescribe,  showing — 

*'  (1)  the  name  of  such  labor  organization  and 
the  address  of  its  principal  place  of  business ; 

''(2)  the  names,  titles,  and  comx^ensation  and 
allowances  of  its  three  principal  officers  and  of 
any  of  its  other  officers  or  agents  whose  aggre- 
gate compensation  and  allowances  for  the  pre- 
ceding year  exceeded  $5,000,  and  the  amount  of 
the  compensation  and  allowances  paid  to  each 
such  officer  or  agent  during  such  year; 

''(3)  the  manner  in  which  the  officers  and 
agents  referred  to  in  clause  (2)  were  elected, 
appointed,  or  otherwise  selected ; 

"(4)  the  initiation  fee  or  fees  which  new 
members  are  required  to  pay  on  becoming  mem- 
bers of  such  labor  organization; 

(24) 
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'*  (5)  the  regular  dues  or  fees  Avhieh  members 
are  required  to  pay  in  order  to  remain  members 
in  good  standing  of  such  labor  organization; 

"(6)  a  detailed  statement  of,  or  reference  to 
provisions  of  its  constitution  and  bylaws  sho\Y- 
ing  the  procedure  followed  with  respect  to,  (a) 
qualification  for  or  restrictions  on  membership, 
(b)  election  of  officers  and  stew^ards,  (c)  calling 
of  regular  and  special  meetings,  (d)  levying  of 
assessments,  (e)  imposition  of  fines,  (f)  author- 
ization for  bargaining  demands,  (g)  ratifica- 
tion of  contract  terms,  (h)  authorization  for 
strikes,  (i)  authorization  for  disbursement  of 
union  funds,  (j)  audit  of  union  financial  trans- 
actions, (k)  participation  in  insurance  or  other 
benefit  plans,  and  (1)  expulsion  of  members  and 
the  grounds  therefor; 
and  (B)   can  show  that  prior  thereto  it  has — 

*^(1)  filed  with  the  Secretary  of  Labor,  in 
such  form  as  the  Secretary  may  prescribe,  a  re- 
port showing  all  of  (a)  its  receipts  of  any  kind 
and  the  sources  of  such  receipts,  (b)  its  total 
assets  and  liabilities  as  of  the  end  of  its  last 
fiscal  year,  (c)  the  disbursements  made  by  it 
during  such  fiscal  year,  including  the  purposes 
for  which  made;  and 

^'  (2)  furnished  to  all  of  the  members  of  such 
labor  organization  copies  of  the  financial  report 
required  b}^  paragraph  (1)  hereof  to  be  filed 
with  the  Secretary  of  Labor. 

''(g)  It  shall  be  the  obligation  of  all  labor 
organizations  to  file  annually  with  the  Secretary 
of  Labor,  in  such  form  as  the  Secretary  of 
Labor  may  prescribe,  reports  bringing  up  to 
date  the  information  required  to  be  supplied 
in  the  initial  filing  by  su])section  (f)  (A)  of 
this  section,  and  to  file  with  the  Secretary  of 
Labor  and  furnish  to  its  members  annually 
financial  reports  in  the  form  and  manner  pre- 
scribed in  subsection  (f)  (B).  No  labor  or- 
ganization shall  be  eligible  for  certification 
under  this  section  as  the  representative  of  any 
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employees,  no  petition  under  section  9  (e)  (1) 
shall  be  entertained,  and  no  complaint  shall 
issue  under  section  10  with  respect  to  a  charge 
filed  by  a  labor  organization  unless  it  can  show 
that  it  and  any  national  or  international  labor 
organization  of  which  it  is  an  affiliate  or  con- 
stituent unit  has  complied  with  its  obligation 
under  this  subsection. 

''(h)  No  investigation  shall  be  made  by  the 
Board  of  any  question  a^ectmg  commerce  con- 
cerning the  representation  of  employees,  raised 
by  a  labor  organization  under  subsection  (c)  of 
this  section,  no  petition  under  section  9  (e)  (1) 
shall  be  entertained  and  no  complaint  shall  be 
issued  pursuant  to  a  charge  made  by  a  labor 
organization  under  subsection  (b)  of  section  10, 
unless  there  is  on  file  with  the  Board  an  affidavit 
executed  contemporaneously  or  within  the  pre- 
ceding twelve-month  period  by  each  officer  of 
such  labor  organization  and  the  officers  of  any 
national  or  international  labor  organization  of 
which  it  is  an  affiliate  of  constituent  unit  that 
he  is  not  a  member  of  the  Communist  Party  or 
affiliated  with  such  party,  and  that  he  does  not 
believe  in,  and  is  not  a  member  of  or  supports 
any  organization  that  believes  in  or  teaches,  the 
overthrow  of  the  United  States  Government  by 
force  or  by  any  illegal  or  unconstitutional 
methods.  The  provisions  of  section  35  A  of  the 
Criminal  Code  shall  be  applicable  in  respect  to 
such  affidavits. 

Section  10 : 

''  (a)  The  Board  is  empowered,  as  hereinafter 
provided,  to  prevent  any  person  from  engaging 
in  any  unfair  labor  practice  (listed  in  section  8) 
affecting  commerce.  This  power  shall  not  be 
affected  by  any  other  means  of  adjustment  or 
prevention  that  has  been  or  may  be  established 
by  agreement,  law,  or  otherwise :  Provided,  That 
the  Board  is  empowered  by  agreement  mth  any 
agency  of  any  State  or  Territory  to  cede  to  such 
agency  jurisdiction  over  any  cases  in  any  in- 
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dustry  (other  than  mining,  manufacturing,  com- 
munications, and  transi)ortation  except  where 
predominantly  local  in  character)  even  though 
such  cases  may  involve  labor  disputes  affecting 
commerce,  unless  the  provision  of  the  State  or 
Territorial  statute  applicable  to  the  determi- 
nation of  such  cases  by  such  agency  is  incon- 
sistent with  the  corresponding  provision  of  this 
Act  or  has  received  a  construction  inconsistent 
therewith. 

''  (b)  Whenever  it  is  charged  that  any  person 
has  engaged  in  or  is  engaging  in  any  such  un- 
fair labor  practice,  the  Board,  or  any  agent 
or  agency  designated  by  the  Board  for  such 
purposes,  shall  have  power  to  issue  and  cause  to 
be  served  upon  such  person  a  complaint  stating 
the  charges  in  that  respect,  and  containing  a 
notice  of  hearing  before  the  Board  or  a  mem- 
ber thereof,  or  before  a  designated  agent  or 
agency,  at  a  place  therein  fixed,  not  less  than 
five  days  after  the  serving  of  said  complaint: 
Provided,  That  no  complaint  shall  issue  based 
upon  any  unfair  labor  practice  occurring  more 
than  six  months  prior  to  the  filing  of  the  charge 
with  the  Board  and  the  service  of  a  copy 
thereof  upon  the  person  against  whom  such 
charge  is  made,  unless  the  person  aggrieved 
thereby  was  prevented  from  filing  such  charge 
by  reason  of  service  in  the  armed  forces,  in 
which  event  the  six-month  period  shall  be  com- 
puted from  the  day  of  his  discharge.  Any  such 
complaint  may  be  amended  by  the  member, 
agent,  or  agency  conducting  the  hearing  or  the 
Board  in  its  discretion  at  any  time  prior  to  the 
issuance  of  an  order  based  thereon.  The  per- 
son so  complained  of  shall  have  the  right  to  file 
an  answer  to  the  original  or  amended  complaint 
and  to  appear  in  person  or  otherwise  and  give 
testimony  at  the  place  and  time  fixed  in  the 
complaint.  In  the  discretion  of  the  member, 
agent,  or  agency  conducting  the  hearing  or  the 
Board,  any  other  person  may  be  allowed  to  in- 
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tervene  in  the  said  proceeding  and  to  present 
testimony.  Any  such  proceeding  shall,  so  far 
as  practicable,  be  conducted  in  accordance  with 
the  rules  of  evidence  applicable  in  the  district 
courts  of  the  United  States  under  the  rules  of 
civil  procedure  for  the  district  courts  of  the 
United  States,  adopted  by  the  Supreme  Court 
of  the  United  States  pursuant  to  the  Act  of 
June  19,  1934  (U.  S.  C,  title  28,  sees.  723-B, 
723-C). 

Section  11: 

"For  the  purpose  of  all  hearings  and  in- 
vestigations, which,  in  the  opinion  of  the  Board, 
are  necessary  and  proper  for  the  exercise  of 
the  powers  vested  in  it  by  section  9  and  sec- 
tion 10— 

''(1)  The  Board,  or  its  duly  authorized 
agents  or  agencies,  shall  at  all  reasonable  times 
have  access  to,  for  the  purpose  of  examination, 
and  the  right  to  copy  any  evidence  of  any  per- 
son being  investigated  or  proceeded  against  that 
relates  to  any  matter  under  investigation  or  in 
question.  The  Board,  or  any  member  thereof, 
shall  upon  application  of  any  party  to  such 
proceedings,  forthwith  issue  to  such  party  sub- 
penas  requiring  the  attendance  and  testimony 
of  witnesses  or  the  production  of  any  evidence 
in  such  proceeding  or  investigation  requested  in 
such  application.  Within  five  days  after  the 
service  of  a  subpena  on  any  person  requiring 
the  production  of  any  evidence  in  his  possession 
or  under  his  control,  such  person  may  petition 
the  Board  to  revoke,  and  the  Board  shall  re- 
voke, such  subpena  if  in  its  opinion  the  evi- 
dence whose  production  is  required  does  not 
relate  to  any  matter  under  investigation,  or 
any  matter  in  question  in  such  proceedings,  or 
if  in  its  opinion  such  subpena  does  not  describe 
with  sufficient  i:)articularity  the  evidence  whose 
production  is  required.  Any  member  of  the 
Board,  or  any  agent  or  agency  designated  by 
the  Board  for  such  purposes,  may  administei? 
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oaths  and  affirmations,  examine  witnesses,  and 
receive  evidence.  Such  attendance  of  witnesses 
and  the  production  of  such  evidence  may  be  re- 
quired from  any  place  in  the  United  States  or 
any  Territory  or  possession  thereof,  at  any 
designated  place  of  hearing. 

''  (2)  In  case  of  contumacy  or  refusal  to  obey 
a  subpoena  issued  to  any  person,  any  district 
court  of  the  United  States  or  the  United  States 
courts  of  any  Territory  or  possession,  or  the 
District  Court  of  the  United  States  for  the  Dis- 
trict of  Columbia,  within  the  jurisdiction  of 
which  the  inquiiy  is  carried  on  or  within  the 
jurisdiction  of  which  said  person  guilty  of 
contumacy  or  refusal  to  obey  is  found  or  resides 
or  transacts  business,  upon  ai:)plication  by  the 
Board  shall  have  jurisdiction  to  issue  to  such 
person  an  order  requiring  such  person  to  ap- 
pear before  the  Board,  its  member,  agent,  or 
agency,  there  to  produce  evidence,  if  so  ordered, 
or  there  to  give  testimony  touc'^ing  the  matter 
under  investigation  or  in  question;  and  any 
failure  to  obey  such  order  of  the  court  may  be 
punished  by  said  court  as  a  contempt  thereof. 

'^(3)  No  person  shall  be  excused  from  at- 
tending and  testifying  or  from  producing  books, 
records,  correspondence,  documents,  or  other 
evidence  in  obedience  to  the  subpoena  of  the 
Board,  on  the  ground  that  the  testimony  or  evi- 
dence required  of  him  may  tend  to  incriminate 
him  or  subject  him  to  a  penalty  or  forfeiture; 
but  no  individual  shall  be  prosecuted  or  sub- 
jected to  any  penalty  or  forfeiture  for  or  on 
account  of  any  transaction,  matter,  or  thing 
concerning  which  he  is  compelled,  after  having 
claimed  his  pri^dlege  against  self-incrimination, 
to  testify  or  produce  evidence,  except  that  such 
individual  so  testifying  shall  not  be  exempt 
from  prosecution  and  punishment  for  perjury 
committed  in  so  testifying. 


APPENDIX  B 

Comment  on  subpena  enforcing  requirements  of  Sec- 
tion 6  (c)  of  the  Administrative  Procedure  Act  appear- 
ing in  Attorney  General's  Manual  of  The  Administra- 
tive Procedure  Act  (Federal  Prison  Industries,  Inc., 
Press  (1947)  ) ,  at  pp.  68-69 : 

The  second  sentence  of  section  6  (c)  provides  that 
^'Upon  contest  the  court  shall  sustain  any  such  subpena 
or  similar  process  or  demand  to  the  extent  that  it  is 
found  to  be  in  accordance  with  law  and,  in  any  proceed- 
ing for  enforcement,  shall  issue  an  order  requiring  the 
appearance  of  the  witness  or  the  production  of  the  evi- 
dence or  data  within  a  reasonable  time  under  penalty  of 
punishment  for  contempt  in  case  of  contumacious  failure 
to  comply. "  Upon  its  face,  the  subsection  in  requiring 
judicial  enforcement  of  subpenas  '^found  to  be  in  ac- 
cordance with  law"  is  a  reference  to  and  an  adoption  of 
the  existing  law  with  respect  to  subpenas.  For  example, 
nothing  in  section  6  (c)  seems  intended  to  change  exist- 
ing law  as  to  the  reasonableness  and  scope  of  subpenas. 
Similarly,  the  subsection  leaves  unchanged  existing  law 
as  to  the  scope  of  judicial  inquiry  where  enforcement  of 
a  subpena  is  sought.  In  Endicott  Johnson  Corp.  v. 
Perkins,  317  U.  S.  501  (1943),  the  Supreme  Court  held 
that  where  the  Secretary  of  Labor  sought  judicial  en- 
forcement of  a  subpena  issued  in  a  proceeding  under  the 
Walsh-Healey  Public  Contracts  Act,  the  District  Court 
was  not  authorized  to  determine  whether  the  respondent 
was  subject  to  that  act,  as  a  condition  precedent  to  en- 
forcement of  the  subpena.  Accord,  under  the  Fair 
Labor  Standards  Act,  Oklahoma  Press  Puhlishing  Com- 
pany V.  Waning,  327  U.  S.  186  (1946).    Nothing  in  the 

(30) 
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language  of  section  6(c)  suggests  any  purpose  to  change 
this  established  rule.  It  is  said  only  that  the  court  shall 
enforce  a  subpena  "to  the  extent  that  it  is  found  to  be 
in  accordance  with  law. "  "  Law ' '  refers  to  the  statutes 
which  a  particular  agency  administers,  together  with 
relevant  judicial  decisions. 

This  natural  and  literal  construction  of  the  second 
sentence  of  section  6(c)  finds  conclusive  support  in  the 
legislative  history  of  the  provision.  When  S.  7  was 
introduced  by  Senator  McCarran  on  January  6,  1945, 
section  6  (c)  provided  that  "Upon  any  contest  of  the 
validity  of  a  sul^pena  or  similar  process  or  demand,  the 
court  shall  determine  all  relevant  questions  of  law  raised 
by  the  parties,  including  the  authority  or  jurisdiction  of 
the  agency."  [Italics  supplied.]  Clearly  this  language 
could  l)e  construed  as  intended  to  change  the  rule  stated 
in  Endicott  Johnson  Corp.  v.  Perkins,  supra.  However, 
when  S.  7  was  reported  by  the  Senate  Committee  on  the 
Judiciary  on  November  19, 1945  (Sen.  Rep.  p.  34  (Sen. 
Doc.  p.  220)),  section  6  was  rephrased  in  its  present 
form.  This  significant  change  in  language,  as  well  as  the 
natural  and  literal  reading  of  section  6  (c) ,  is  persuasive 
that  the  subsection  leaves  unchanged  the  scope  of  ju- 
dicial inquiry  upon  an  application  for  the  enforcement 
of  a  subpena.  See  also  Sen.  Rep.  p.  41  (Sen.  Doc.  p. 
227)  ;  92  Cong.  Rec.  A2988  (Sen.  Doc.  p.  415). 
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No.  12,197 

IN  THE 

United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


Louise  Hamilton, 

Appellant, 
vs. 

National  Labor  Relations  Board, 

Appellee. 


Reply  Brief  on  Behalf  of 
Appellant  Louise  Hamilton 


This  is  in  reply  to  respondent's  brief  filed  June  27,  1949-  We 
shall  first  correct  certain  of  respondent's  basic  misstatements 
with  respect  to  appellant's  position  and  her  admissions. 

Appellant's  basic  position  is  that  the  Labor  Board  shows,  on 
the  face  of  its  formal  papers  and  as  a  matter  purely  of  law, 
that  there  is  no  possible  basis  upon  which  it  can  find  it  has 
jurisdiction  or  authority  to  proceed  in  the  case  to  which  the 
subpoena  was  ancillary.  Respondent  asserts  that  appellant,  in  so 
defending  against  enforcement  of  the  subpoena,  seeks  to  litigate 


2 
"issues   of   law   and   fact   which    the   Board   has   the   power   to 
decide  and  in  fact  must  decide  in  the  course  of  the  administrative 
proceeding"  (Resp.  Br.  11).  This  is  wholly  erroneous.  No  issue 
of  fact  is  before  the  court. 

Respondent  also  asserts  that  appellant  admits  that  the  sub- 
poena was  issued  in  accordance  with  the  statute.  Appellant  denies 
that  it  was  so  issued  because  the  statute  gives  authority  to  issue 
a  subpoena  in  a  formal  hearing  only  where  a  complaint  has 
lawfully  issued  so  that  a  proceeding  is  lawfully  commenced. 

Respondent  also  asserts  that  appellant  admits  that  the  evi- 
dence to  be  produced  was  relevant  and  material.  Appellant 
asserts  that  it  is  not  relevant  and  material  to  "any  matter  under 
investigation  or  in  question  before  the  Board,  its  member,  agent, 
or  agency  conducting  the  hearing  or  investigation",  but  relevant 
only  to  a  matter  not  before  the  Board. 

I. 
A  CLEAR  AND  AFFIRMATIVE  SHOWING  OF  NO  POSSIBLE 
JURISDICTION  OR  AUT[:ORITY  TO  PROCEED  IS  AN 
APPROPRIATE  DEFENSE  TO  T^^E  EMFORCEMENT  OF  A 
SUBPOENA  OF  AN  ADMSNISTRATSVE  AGENCY  AND  ONE 
THAT  MAY  BE  OFI^ERED  BY  A  WITNESS  NOT  A  PARTY 
TO  THE  ADMINISTRATIVE  PROCEEDING. 

Appellant  urges  the  court  to  refuse  to  enforce  the  subpoena 
on  the  ground  that  there  is  a  clear  and  affirmative  showing  of  no 
possible  jurisdiction  or  authority  in  the  Board  to  proceed. 

Respondent  does  not  meet  this  argument.  Instead  it  argues 
that  the  court  should  not  usurp  the  Board's  function  of  con- 
sidering the  evidence  as  to  its  jurisdiction,  making  the  inferences, 
and  in  the  first  instance  finding  the  facts  upon  which  its  juris- 
diction and  authority  must  stand  or  fall.  This  argument,  how- 
ever, does  not  answer  or  contravene  appellant's  position;  appel- 
lant has  not  asked  the  court  to  do  any  of  these  things. 

Respondent's  first  point,  that  the  witness  has  no  standing  to 
litigate  the  merits  of  the  dispute  or  the  facts  as  to  jurisdiction 
as  a  defense  against  enforcement  of  the  subpoena,  similarly  is 
groundless  because  appellant's  defense  is  of  a  difi^erent  nature. 
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A  Person  Who   Is  Not  a  Porty  to  the  Board's  Proceeding  May 
Defend  Against  the  Enforcement  of  a  Subpoena. 

The  Board  has  come  into  court  to  seek  enforcement  of  its 
subpoena.  Its  apphcation  is  based  solely  on  the  jurisdiction 
granted  the  District  Court  bv  Section  11  of  the  National  Labor 
Relations  Act.^  This  section  provides  that  when  a  person  refuses 
to  comply  with  a  subpoena  of  the  Board  the  District  Court 
"upon  application  by  the  Board  shall  have  jurisdiction  to  issue 
to  such  person  an  order  requiring  such  person  to  appear  before 
the  Board,  its  member,  agent,  or  agency,  and  to  produce  evi- 
dence if  so  ordered,  or  there  to  gi\e  testimony  touching  the 
matter  under  investigation  or  in  question."  This  provision  does 
not  require  the  District  Court  to  enforce  the  subpoena.  It  gives 
the  court  jurisdiction  to  act  on  the  Board's  application.  The 
court  is  not  made  a  rubber  stamp  of  every  subpoena  that  the 
Board  issues.  "The  statute  does  not  require  the  District  Court  to 
issue  the  order,  but  simply  gives  it  jurisdiction  to  issue.  The 
enforcement  of  the  subpoena  is  thus  confided  to  the  discretion 
of  the  District  Court  which  is  to  be  judicially  exercised." 
Goodyear  Tire  &  Rubber  Company  v.  Labor  Board,  122  F.2d 
450,  453. 

It  is  well  established  that  in  exercising  its  jurisdiction,  the 
court  must  refuse  enforcement  where  an  "appropriate  defense"  is 
offered.  Meyers  v.  Bethlehem  Shipbuilding  Corporation,  303  U.S. 
41;  Federal  Power  Commission  v.  Metropolitan  Edison  Co..  304 
U.S.  375;  Federal  Trade  Comriiission  v.  Claire  Furnace  Co..  21 A 
U.S.  160;  Oklahoma  Press  Publishing  Co.  v.  Walling,  -bll  U.S. 
186,  217. 

A  witness  may  resist  the  enforcement  of  a  subpoena  on 
numerous  grounds.  A  witness  may  defend  on  the  ground  that 
the  agency  issuing  the  subpoena  has  acted  arbitrarily  or  in 
excess  of  statutory  authority.  Oklahoina  Press  Publishing  Co.  v. 
Walling.  ^11  U.S.  186,  216.  He  may  submit  that  his  privilege, 
such   as   that  against  self-incrimination,   has  been   violated.   See 


1.     The    relevant    portions   of   Sections    10   and    11    of   the   National 
Labor  Relations  Act  are  printed  in  Appendix  A. 
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Boyd  V.  United  States.  116  U.S.  6l6.  He  may  defend  on  the 
ground  that  the  subpoena  is  unduly  vague  or  unduly  burdensome. 
Hale  V.  Henkel,  201  U.S.  43.  He  may  defend  on  the  ground  that 
subpoena  was  not  issued  by  the  person  solely  vested  with  that 
power  by  the  statute.  Cudahy  Packing  Co.  v.  Holland.  316  U.S. 
357.  He  may  defend  on  the  ground  that  the  subpoena  related 
only  to  a  "fishing  expedition"  and  not  to  the  trial  of  issues 
within  the  Board's  jurisdiction.  Federal  Trade  Commission  v. 
American  Tobacco  Co..  264  U.S.  298;  Ellis  v.  Interstate  Com- 
merce Commission.  237  U.S.  434.  He  may  defend  on  the  ground 
that  the  evidence  sought  is  not  germane  to  any  lawful  subject 
of  inquiry  in  the  administrative  proceeding.  Harriman  v.  Inter- 
state Commerce  Commission,  211  U.S.  407.  He  may  defend  on 
the  ground  that  the  hearing  is  not  of  the  kind  authorized  by 
statute.  Ellis  v.  Interstate  Commerce  Commission,  lyi  U.S.  434. 
He  may  defend  on  the  ground  that  the  hearing  in  aid  of  which 
the  evidence  is  submitted  was  terminated.  ]ones  v.  Securities  and 
Exchange  Commission,  248  U.S.  1.  He  may  defend  on  the  ground 
that  the  formal  papers  of  the  administrative  agency  and  the 
record  before  the  court  show  that  there  is  no  possible  basis  for 
jurisdiction  or  authority  in  the  proceeding  to  which  the  subpoena 
is  ancillary.  Perkins  v.  Endicott-Johnson  Corp.,  128  F.2d  208, 
215,  224.  He  is  not  required  to  submit  to  the  demand  that  he 
testify  "if  in  any  respect  it  is  unreasonable  or  overreaching  the 
authority  Congress  has  given."  Oklahoma  Press  Pub.  Co.  v. 
Walling.  327  U.S.  186,  217. 

The  District  Court  is  obliged,  under  the  National  Labor  Rela- 
tions Act  and  the  cases,  to  consider  a  witness's  defense  and,  if  it 
be  "appropriate",  deny  enforcement  of  the  subpoena.  And  there 
is  a  further  statutory  duty  on  the  court  to  consider  a  defense 
like  that  of  appellant. 

The  Administrative  Procedure  Act  provides  a  basic  statutory 
provision  with  respect  to  the  defenses  to  be  considered  by  the 
court.  Thus,  Section  6(c)  provides  that  the  subpoena  should  be 
enforced  "to  the  extent  that  it  is  found  to  be  in  accordance  with 
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law."   The   paragraph   of   the  Senate  Report  on   this   Act   that 
deals  with  this  provision  in  Section  6(c)   reads  as  follows: 

"The  subsection  constitutes  a  statutory  limitation  upon 
the  issuance  or  enforcement  of  subpoenas  in  excess  of 
agency  authority  or  jurisdiction.  This  does  not  mean,  how- 
ever, that  courts  should  enter  into  a  detailed  examination 
of  facts  and  issues  which  are  committed  to  agency  authority 
in  the  first  instance,  but  should  instead,  inquire  generally 
into  the  legal  and  factual  sitiiation  and  be  satisfied  that  the 
agency  could  possibly  find  that  it  has  jurisdiction." 

Appellant  merely  asks  the  court  to  do  what  is  required  by 
the  Administrative  Procedure  Act,  Section  6{c)  (printed  in 
Appendix  A).  It  asks  the  court  to  inquire  generally  into  the 
legal  and  factual  situation  and  submits  this  will  show  that  the 
Board  could  not  possibly  find  that  it  has  jurisdiction.- 

A  Clear  and  Aflfirn^cill-ive  Showing  of  No  Possible  Jurisdiction  or 
Authority  to  Proceed  Is  en  Appropriate  Defense  of  a  Non- 
party Witness. 

Respondent  argues,  with  numerous  citations  (Resp.  Br.  5-9), 
that  a  witness  cannot  require  a  court  that  has  been  requested  to 
enforce  an  administrative  tribunal  to  consider  evidence  and 
decide  the  facts  on  which  a  claim  of  Board  jurisdiction  is  based. 
This  argument  is  not  directed  at  appellant's  position.  None  of 
its  cases  raised  the  type  of  a  defense  that  a  witness  is  entitled  to 
make  under  the  Administrative  Procedure  Act. 

Most  of  the  cases  cited  by  respondent  hold  that  there  was 
jurisdiction  to  take  and  consider  the  evidence.  In  two  cases,  the 
court  held  the  tribunal  issuing  the  subpoena  had  jurisdiction 
over  the  issues  to  which  it  pertained.  Howat  v.  Kansas,  258  U.S. 


2.  Respondent  refers  at  length  to  comments  of  the  Attorney  Gen- 
eral with  respect  to  this  Act  when  it  was  before  Congress.  Such  com- 
ments, even  if  appropriate  for  consideration  as  to  legislative  intent, 
clearly  cannot  be  used  to  contravene  the  language  of  the  statute  or  the 
intent  of  Congress  stated  in  the  report  accompanying  the  bill.  In  any 
event  even  his  comments  make  no  suggestion  that  a  non-party  witness 
cannot  raise  a  defense  such  as  that  of  appellant  in  this  case. 
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181,  185;^  Fairfie/d  v.  United  States,  146  Fed.  508,  509-  In  two 
cases  the  court  specifically  stated  the  tribunal  had  jurisdiction  at 
least  to  determine  whether  it  had  jurisdiction  to  act.  Blair  v. 
United  States,  250  U.S.  273,  283;  Perkins  v.  Endicott-Johnson 
Corp.,  128  F.2d  208,  213,  21 4.  Two  cases  are  grand  jury  cases 
decided  on  the  authority  of  the  Blair  case  upholding  the  general 
jurisdiction  of  the  grand  jury  to  investigate  possible  crimes. 
United  States  v.  McGovern,  60  F.2d  880,  United  States,  v. 
Watson,  262  Fed.  776.  None  of  the  other  cases  cited  raises  a 
question  as  to  jurisdiction.  The  relevance  and  materiality  of  the 
evidence  sought  was  the  sole  issue  in  Nelson  v.  United  States, 
201  U.S.  92,  115,  and  Bevan  v.  Krieger,  289  U.S.  450,  465-464, 
and  it  was  the  ground  for  refusing  to  testify  in  Fairfield  v. 
United  States,  146  Fed.  508,  509-  In  United  States  v.  Govern- 
ment of  Germany.  5  Fed.  Supp.  97,  it  was  asserted  that  the  testi- 
mony was  not  material  and  the  court  found  it  was  material.  In 
Bronson  v.  United  States,  32  F.2d  844,  no  question  was  raised  as 
to  the  authority  or  jurisdiction  of  the  Commissioner  of  Internal 
Revenue  to  carry  on  the  proceeding  in  aid  of  which  the  sub- 
poena was  issued. 

The  opinion  in  Blair  v.  United  States,  250  U.S.  273,  clearly 
shows  it  is  not  determinative  of  this  appeal.  This  case  had  to  do 
with  the  general  inquisitorial  powers  of  the  grand  jury,  not  with 
the  trial  of  a  specific  unfair  labor  practice  raised  by  a  specific 
complaint  in  a  specific  proceeding  of  a  tribunal  of  limited 
jurisdiction.* 


3.  Respondent  refers  to  a  dicta  that  indicates  there  may  be  an 
alternative  ground  for  the  court's  decision.  The  opinion  indicates  that 
there  are  two  definite  grounds  that  the  court  relies  upon  for  its  deci- 
sion.  The  relevant  portions  of  the  opinion  are  quoted  in  Appendix  B. 

4.  The  appropriate  meaning  to  be  given  to  Blair  v.  United  States 
is  apparent  from  the  following  quotation  from  Oklahoma  Press  Pub- 
lishing Co.  r.  W'' ailing,  327  U.S.  186,  216,  discussing  the  limitations  on 
the  right  of  an  administrative  agency  in  exercising  its  investigative 
functions  of  searching  out  violations  with  a  view  of  securing  enforce- 
ment of  the  statute: 

""These  are  that  he  shall  not  act  arbitrarily  or  in  excess  of  his 
statutory  authority,  but  this  does  not  mean  that  his  inquiry  must 
be  'limited  *  *  *  by  forecasts  of  the  probable  result  of  the  investi- 
gation *  *  *'  Blair  v.  United  States,  250  U.S.  273,  282." 


7 

The  Court  relied  on  the  nature  of  the  grand  jury.  It  discussed 
the  history  of  the  grand  jury,  its  general  inquisitorial  function  as 
developed  through  centuries  of  Anglo  American  jurisprudence, 
its  judicial  nature,  and  concluded:  "It  is  a  grand  inquest,  a  body 
with  powers  of  investigation  and  inquisition,  the  scope  of  whose 
inquiries  is  not  to  be  limited  narrowly  by  questions  of  propriety 
or  forecasts  of  the  probable  result  of  the  investigation,  or  by 
doubts  whether  any  particular  individual  will  be  found  properly 
subject  to  an  accusation  of  crime.  As  has  been  said  before,  the 
identity  of  the  offender,  of  the  precise  nature  of  the  offense,  if 
there  be  one,  normally  are  developed  at  the  conclusion  of  the 
grand  jury's  labors,  not  at  the  beginning."  (250  U.S.  273,  282). 
The  Court  furthermore  specifically  held  that  the  grand  jury  did 
have  authority  and  jurisdiction  to  take  the  evidence  involved 
in  this  case;  it  stated,  "The  court  and  grand  jury  have  authority 
and  jurisdiction  to  investigate  the  facts  in  order  to  determine  the 
question  whether  the  facts  show  a  case  within  their  jurisdiction." 
(250  U.S.  273,  283). 

The  weakness  of  respondent's  argument  is  even  more  obvious 
in  its  reliance  on  the  Endicott-Johnson  case,'^  which  apparently 
is  chiefly  relied  upon  by  respondent  for  it  is  referred  to  on  pages 
7,  9,  12,  13,  14,  15,  16,  17,  19,  21  and  22  of  its  brief.  The 
Court  of  Appeals  opinion  clearly  states  the  distinction  between 
the  cases  relied  upon  by  respondent  and  the  position  taken  by 
appellant  on  this  appeal.  While  that  case  holds  that  the  courts 
should  not  make  an  independent  investigation  of  the  facts  on 
the  basis  of  which  jurisdiction  is  claimed  by  an  administrative 
agency  that  has  issued  a  subpoena,  it  clearly  upholds  and  sustains 
the  right  of  a  witness  to  defend  on  the  ground  presented  here 
and  declares  that  appellant's  defense  to  the  issuance  of  the  sub- 
poena involved  herein  is  full  and  complete. 

The  Supreme  Court,  in  holding  that  the  subpoena  should  be 
enforced,  pointed  to  the  fact  that  the  District  Court  had  over- 


5.     Perkins    v.    Eiidicott-Jnhnsoii    Corp..    128    F.2d    208,    affirm'd    sub 
nom  End}cott-]nhnson  Corp.  v.  Perkins,  317  U.S.  501. 
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ruled  the  contention  of  the  Secretary  of  Labor  that  it  was  for 
her  to  decide  the  factual  issue  as  to  coverage  and  had  itself  tried 
this  question.  The  Court  held  that  the  determination  of  that 
issue  was  primarily  the  duty  of  the  Secretary  and  not  of  the 
District  Court.  "The  Secretary  may  take  the  same  view  of  the 
evidence  that  the  District  Court  did,  or  she  may  not.  The  con- 
sequence of  the  action  of  the  District  Court  was  to  disable  the 
Secretary  from  rendering  a  complete  decision  on  the  alleged 
violation  as  Congress  had  directed  her  to  do,  and  that  decision 
was  stated  by  the  act  to  be  conclusive  as  to  matters  of  fact  for 
purposes  of  the  award  of  government  contracts.  Congress  sought 
to  have  the  procurement  officers  advised  by  the  experience  and 
discretion  of  the  Secretary  rather  than  of  the  District  Court.  To 
perform  her  function  she  must  draw  inferences  and  make  find- 
ings from  the  same  conflicting  materials  that  the  District  Court 
considered  in  anticipating  and  foreclosing  her  conclusions." 
(317  U.S.  501,  509). 

Appellant  here  has  not  asked  the  District  Court  to  make  the 
mistake  the  lower  court  made  in  the  Endicott-]ohnson  case. 
Appellant  here  has  directed  the  court  solely  to  the  formal  papers 
of  the  Board  and  to  the  narrow  questions  of  law  there  pre- 
sented. The  court  was  not  asked  to  take  evidence  or  otherwise 
to  take  over  the  Board's  function  of  making  initial  findings  of 
fact.  Nor  was  the  court  asked  to  disregard  the  Congressional 
mandate  that  the  Board's  findings  of  fact  are  to  be  accepted  if 
supported  by  evidence.  The  Board's  allegations  of  fact  are 
accepted  in  this  proceeding  as  if  they  were  findings  supported  by 
evidence;  clearly  there  is  no  invasion  of  the  Board's  primary 
jurisdiction  or  substitution  of  the  court's  judgment  for  that  of 
the  Board.  The  issues  being  solely  of  law,  they  are  issues  that 
in  any  event  are  to  be  decided  by  the  courts  and  not  by  the 
Board. 

It  is  also  most  significant  that  the  Circuit  Court  of  Appeals 
supported  its  decision  in  the  Eudicott-Johnso)}  case  by  stating  that 
a  subpoena  could  not  be  enforced  where  a  defense  like  that  of 


9 

appellant  herein  was  presented.  Thus  it  stated  (at  121  F.2d  208, 

215): 

"When  *  *  *  a  fundamental  factor — a  lack  of  all  pos- 
sible statutory  authority  to  compel  the  witnesses  to  answer 
— is  apparent  on  the  very  face  of  the  record  before  the 
court,  it  should,  of  course,  refuse  to  enforce  the  administra- 
tive subpoena." 

Again  it  stated  (p.  224) : 

"As  we  have  seen,  an  administrative  proceeding  might, 
on  the  face  of  the  record,  be  so  clearly  without  legal  foun- 
dation that  a  court  would  be  obliged  to  refuse  to  enforce  a 
subpoena  issued  in  aid  of  that  proceeding.  Thus,  if,  in  a 

National  Labor  Relations  Board  case,  the  Board's  order  or 
its  pleadings  in  a  suit  to  enforce  its  subpoena,  affirmatively 
stated  or  admitted  that  the  respondent  employer  was  en- 
gaged in  a  business  having  no  possible  connection  with 
interstate  commerce,  no  court  could  properly  order  com- 
pliance with  the  subpoena.  And  the  same  result  would  fol- 
low if  an  administrative  order  for  hearing  under  the  Walsh- 
Healey  Act,  or  the  plaintiff's  pleadings  in  the  subpoena 
suit,  explicitly  stated  (1)  that  the  defendant  was  not  a 
contractor  with  the  government,  or  (2)  that  the  contract 
did  not  contain  the  required  statutory  stipulations,  or  (3) 
that  the  contract  was  of  a  kind  explicitly  excluded  by  §9, 
from  the  operations  of  the  Act.  Admittedly  there  is  no  such 
affirmative  defect  here."   (Emphasis  added.) 

Respondent  also  refers  to  Labor  Board  v.  Norther)^  Trust 
Company,  148  F.2d  24,  27.  The  sharp  contrast  between  the  issue 
in  that  case  and  the  issue  in  the  present  appeal  clearly  shows 
the  case  is  not  in  point  and  that  respondent  has  not  even  at- 
tempted to  meet  the  issue  presented  by  appellant.  In  that  case  a 
witness  opposed  enforcement  of  a  subpoena  in  aid  of  a  proceed- 
ing regarding  an  alleged  unfair  labor  practice  of  a  bank.  The 
witness  contended  that  no  unfair  labor  practice  of  a  bank  could 
possibly  affect  interstate  commerce  and  so  the  subpoena  should 
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not  be  enforced.  The  court  did  not  enforce  the  subpoena  on  the 
ground,  relied  on  by  respondent  herein,  that  the  witness  had  no 
right  to  raise  such  a  defense.  Instead  the  court  held  that  the 
defense  was  not  made  out  because  the  bank's  unfair  labor  prac- 
tice could  affect  commerce  and  so  the  Board  had  jurisdiction  to 
consider  the  issues  raised.  By  considering  this  defense,  the  court 
recognized  that  there  was  a  right  to  make  it. 

In  the  Northern  Trust  case,  the  court  enforced  the  subpoena 
because  there  were  factual  issues  that  might  be  decided  so  as  to 
gi\t  jurisdiction  to  the  Board. 

The  present  case  is  different.  It  presents  no  factual  issue  to 
the  court.  As  in  the  Endicott-Johnson  examples  of  situations 
where  a  subpoena  would  not  be  enforced,  the  Board's  admissions 
and  the  facts  on  the  face  of  the  Board's  formal  papers  show  the 
"affirmative  defect"  that  there  could  be  no  possible  basis  upon 
which  the  Board  can  find  facts  giving  it  authority  and  jurisdic- 
tion. There  is,  therefore,  no  basis  for  enforcing  the  subpoena. 

II. 
THE    1947   AMENDMENTS   TO   THE   NATIONAL   LABOR   RELA- 
TIONS ACT  GO  TO  THE  JURISDICTION  OF  THE  BOARD. 

Appellant  asserts  that  the  1947  amendments  to  the  National 
Labor  Relations  Act  cut  down  the  jurisdiction  of  the  Board. 
"When  Congress  passes  an  act  empowering  administra- 
tive agencies  to  carry  on  governmental  activities,  the  power 
of  those  agencies  is  circumscribed  by  the  authority  granted. 
*  *  *  The  powers  of  departments,  boards  and  adminis- 
trative agencies  are  subject  to  expansion,  contraction,  or 
abolition  at  the  will  of  the  legislative  and  executive  branches 
of  the  government."  (Stark  v.  Wickard,  321  U.S.  288,  310.) 
(Emphasis  added.) 

Appellant  relies  on  statutory  provisions  that  are  integral  parts 
of  the  sections  that  grant  the  Board  jurisdiction  where  certain 
express  conditions  are  met.  The  sole  basis  for  the  Board's  juris- 
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diction  is  provided  in  Sections  9  and  10  of  the  Act."  They 
provide  that  a  complaint  may  issue,  and  that  issuance  of  a 
complaint  gives  authority  or  jurisdiction  to  hold  formal  hear- 
ings like  that  involved  herein,  only  if  the  following  conditions 
are  met: 

1.  The  unfair  labor  practices  described  in  the  complaint 
affect  commerce. 

2.  A  charge  of  the  unfair  labor  practice  has  been  filed 
v/ith  the  Board. 

3.  Where  the  charge  is  filed  by  a  union,  it  has  com- 
plied with  the  non-Communist  affidavit  provisions  of  Sec- 
tion 9(h). 

4.  Where  the  charge  has  been  filed  by  a  union,  it  has 
complied  with  the  information  requirements  of  Section  9(f) 
and  (g). 

5.  A  charge  stating  the  unfair  labor  practice  has  been 
served  upon  the  person  allegedly  guilty  within  six  months 
after  it  occurred. 

The  foregoing  conditions  to  the  exercise  of  jurisdiction  to  pro- 
ceed to  a  hearing  are  imposed  in  substantially  the  same  type  of 
language.  If  there  is  any  material  difference  in  the  language, 
that  used  in  the  1947  amendments  establishing  the  conditions 
numbered  3,  4  and  5  is  more  clearly  jurisdictional. 

The  general  grant  of  jurisdiction  is  in  the  following  provisions 
of  Section  10: 

"(a)  The  Board  is  empowered,  as  hereinafter  provided, 
to  prevent  any  person  from  engaging  in  any  unfair  labor 
practice  (listed  in  section  8)  affecting  commerce.  *  *  * 
"(b)  Whenever  it  is  charged  that  any  person  has  en- 
gaged in  or  is  engaging  in  any  such  unfair  labor  practice, 
the  Board,  or  any  agent  or  agency  designated  by  the  Board 
for  such  purposes,  shall  have  power  to  issue  and  cause  to  be 
served  upon  such  person  a  complaint  stating  the  charges  in 
that  respect,  and  containing  a  notice  of  hearing  before  the 
Board  or  a  member  thereof,  or  before  a  designated  agent 

6.     The    relevant    excerpts    from    these   sections    are    printed    in    Ap- 
pendix A. 
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or  agency,  as  a  place  therein  fixed,  not  less  than  five  days 
after  the  serving  of  said  complaint:  Provided,  That  no 
complaint  shall  issue  based  upon  any  unfair  labor  practice 
occurring  more  than  six  months  prior  to  the  filing  of  the 
charge  with  the  Board  and  the  service  of  a  copy  thereof 
upon  the  person  against  whom  such  charge  is  made,  *  *  *" 

This  means  that  the  Board  has  jurisdiction  only  if  the  unfair 
labor  practice  affects  commerce.  "Thus  the  yardstick  for  deter- 
mining whether  the  Board  has  jurisdiction  *  *  *  is  the  existence 
of  interstate  commerce."  Labor  Board  v.  Northern  Trust  Co., 
148  F.2d  24,  27. 

Furthermore,  this  is  the  language  that  also  makes  the  filing  of 
a  charge  go  to  the  Board's  jurisdiction.  "It  is  well  settled  that 
*  *  *  a  charge  is  necessary  to  set  the  machinery  of  an  inquiry 
in  motion  *  *  *  and  that  once  a  charge  is  filed  the  Board's 
jurisdiction  attaches."  (Resp.  Br.,  p.  11,  note  8).  Respondent's 
admission  is  well  supported  by  authority  holding  the  filing  of 
the  charge  goes  to  the  Board's  jurisdiction.  Labor  Board  v. 
Hopu'ood  Retiuning  Co..  98  F.2d  97,  101;  Labor  Board  v. 
National  Licorice  Co..  104  F.2d  655,  658;  App.  Br.  28,  29. 

It  being  well  established,  and  substantially  admitted  by 
respondent,  that  the  references  to  interstate  commerce  and  to  the 
filing  of  a  charge  go  to  the  jurisdiction  and  authority  of  the 
Board,  the  contention  that  the  1947  amendments  relied  upon  by 
appellant  do  not  equally  go  to  the  jurisdiction  or  authority  of 
the  Board  is  too  esoteric  for  legal  comprehension.  Thus,  the 
above  quotation,  which  gives  jurisdiction  or  authority  to  com- 
mence proceedings  only  upon  issuance  of  a  complaint,  concludes 
with  the  exception  reading  as  follows:  "Provided,  that  no  com- 
plaint  shall  issue  based  upon  any  unfair  labor  practice  occurring 
more  than  six  months  prior  to  the  filing  of  the  charge  with  the 
Board."  If  there  is  no  power  at  law  to  issue  a  complaint  because 
no  charge  has  been  filed  or  because  it  does  not  refer  to  "such 
an  unfair  labor  practice"  (to-wit,  one  "afi^ecting  commerce")  or 
otherwise,  the  Board  can  have  no  jurisdiction  or  authority  over 
the  issues.  ^ 
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The  language  of  Section  9  goes  equally  to  the  jurisdiction  and 
authority  of  the  Board;  it  provides,  "No  co??! plaint  shall  be 
issued  pursuant  to  a  charge  made  by  a  labor  organization  under 
subsection  (b)  of  Section  10  unless"  the  requirements  of  sub- 
section (f)  are  met.  And  again,  "No  complaint  shall  issue  under 
Section  10  with  respect  to  a  charge  filed  by  a  labor  organization 
unless"  the  requirements  of  subsection  (g)  are  met.  And  again, 
"No  complaint  shall  be  issued  pursuant  to  a  charge  made  by  a 
labor  organization  under  subsection  (b)  of  Section  10,  unless" 
the  requirements  of  subsection   (h)   are  met.^ 

None  of  the  cases  cited  by  respondent  militate  against  the 
proposition,  obvious  upon  the  face  of  the  statute,  that  the  five 
requirements  stated  above  go  to  the  jurisdiction  and  authority  of 
the  Board.  Respondent's  citations  are  not  in  point;  none  involves 
the  National  Labor  Relations  Act.  The  cases  cited  by  appellant, 
and  in  fact  respondent's  own  admission  with  respect  to  the 
charge,  clearly  confirm  the  obvious  fact  that  the  requirements 
do  go  to  the  jurisdiction  and  authority  of  the  Board. 

It  is  further  apparent,  from  the  language  of  the  Circuit  Court 
of  Appeals  in  the  Endicott-Johnson  case  quoted  above  at  page 
9,  that  a  witness  will  not  be  required  to  testify  in  a  proceeding 
as  to  which  the  Board  admits  that  any  condition  like  all  five  of 
these  has  not  been  satisfied. 

III. 
THE  FACE  OF  THE  FORMAL  PAPERS  OF  THE  BOARD  AND  THE 
ADMSSSIONS  OF  THE  BOARD  IN  THE  DISTRICT  COURT 
CLEARLY  AND  AFFIRMATIVELY  SHOW  THAT  THERE  IS  NO 
POSSIBLE  JURISDICTION  OR  AUTHORITY  TO  PROCEED 
IN  THE  CASE  TO  WHICH  THE  SUBPOENA  WAS  ANCIL- 
LARY. 

The  Board  asserts,  in  a  long  footnote  (Resp.  Br.  11),  that 
there  may  be  a  dispute  as  to  some  of  the  affirmative  jurisdictional 
defects  pointed  out  by  appellant.  These  several  "affirmative 
defects"  will  be  taken  up  in  the  order  followed  in  appellant's 
principal  brief. 


7.     The  relevant  portions  of  Section  9  are  printed   in   Appendix  A. 
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1 .      No  Charge  Was  Served  Wifhin  Six  Months  of  the  Occurrence 
of  the  Alleged  Unfair  Labor  Practices. 

The  Board  can  not  find,  and  does  not  contend,  that  a 
charge  was  served  before  February,  1948.  However,  the  Court 
might  gain  the  impression  that  there  may  have  been  an  earlier 
service  in  view  of  respondent's  statement  beginning:  "Again, 
even  if  there  had  been  no  service  of  the  charge  before  the 
effective  date  of  the  1947  amendments  to  the  Act"  (Resp.  Br. 
11).  The  imphcation  is  totally  without  foundation,  either  in 
fact  or  even  in  the  contentions  of  the  Board.  Thus  the  Board's 
formal  papers  show  that  the  only  basis  for  the  proceeding  lies 
in  the  charges  dated  January  26,  1948  (R.  31-36)  ;  furthermore, 
there  is  nothing  in  the  record  before  the  Court  or  in  the  formal 
papers  that  even  suggests  that  the  Board  relies  upon  any  other 
charge. 

Respondent  also  suggests  it  might  have  jurisdiction  to  com- 
mence a  proceeding  by  the  issuance  of  a  complaint  after  the 
effective  date  of  the  1947  amendments  although  no  charge  was 
served  within  six  months  of  the  alleged  unfair  labor  practice. 
This  suggestion  is  totally  without  foundation.  The  statutory 
language  reads: 

"No  complaint  shall  issue  based  upon  any  unfair  labor 
practice  occurring  more  than  six  months  prior  to  the  filing 
of  the  charge  with  the  Board  and  the  service  of  a  copy 
thereof." 

Respondent  urges  that  this  language  does  not  apply  if  there 
was  service  within  six  months  of  the  effective  date  of  the 
statute.  The  Labor-Management  Relations  Act  gives  no  basis 
for  this  proposition,  for  it  specifically  provides  that  the  with- 
drawal of  power  to  issue  a  complaint  was  to  be  effective  two 
months  after  the  enactment  of  the  statute..  Labor-Management 
Relations  Act — i947,  Sec.  104. 

Respondent  seeks  to  avoid  this  clear  statutory  provision.  It 
asserts   that  an   artificial   and  contrary   effect   is   possible   if   the 
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Labor-Management  Relations  Act  is  construed  like  a  statute  of 
limitations  passed  by  a  state  legislature  and  if,  in  addition, 
it  is  construed  according  to  a  rule  of  constructing  such  statutes 
that  would  not  in  any  event  be  applicable  in  a  situation  like 
that  here  presented. 

Respondent's  argument  not  only  flies  in  the  face  of  the  statu- 
tory language  but  is  wholly  without  basis  for  several  reasons. 

First.  Congress,  in  distinction  to  state  and  territorial  legis- 
latures, has  plenary  power  to  take  away  a  statutory  right  it  has 
given  by  depriving  the  courts  or  administrative  tribunals  of 
jurisdiction  to  consider  claims  based  on  such  rights  or  by  other 
method  Congress  deems  appropriate.  Stark  v.  Wickard,  221  U.S. 
228,  309;  App.  Br.  25-27;  Seese  v.  Bethlehem  Steel  Co.,  158  F.2d 
58;^  Attallah  v.  B.  H.  Hubbert  &  Son,  168  F.2d  993,  cert.  den. 
335  U.S.  868;  Battaglia  v.  General  Motors  Corp.,  169  F.2d  254, 
258-259;  Fisch  v.  General  Motors  Corp.,  169  F.2d  266,  cert, 
den.  335  U.S.  902. 

Second.  This  Act  may  not  be  interpreted  as  if  it  were  a 
statute  of  limitations  cutting  down  the  time  for  suing  on  a 
private  right.  An  unfair  labor  practice  proceeding  is  inherently 
different  from  an  ordinary  action  in  court.  The  difference  is 
fatal  to  respondent's  argument.  A  proceeding  on  an  unfair  labor 
practice  before  the  National  Labor  Relations  Board  is  not  a 
litigation  of  private  rights.  The  Board  carries  on  proceedings  to 
protect  the  public's  interest  against  labor  disputes  affecting  com- 
merce. It  does  so  in  the  fashion  directed  by  Congress.  Its  orders 
are  for  the  protection  of  the  public;  any  effect  on  private  rights 
is  purely  incidental.  Thus  no  individual  has  a  right  to  compel 
the  Board  to  take  action  on  a  charge  filed  or  to  stop  the  Board's 
action  once  a  charge  has  been  filed,  or  to  take  an  order  directing 
that  he  be  given  back  pay  into  the  Court  of  Appeals  for  enforce- 
ment, nor  has  he  standing  to  compel  the  Board   to  seek  such 


8.  It  is  to  be  noted  that  in  the  Seese  case  the  court  referred  to  the 
"more  than  one  hundred  decisions  of  the  Federal  District  Courts  and  state 
courts"  upholding  such  action  of  Congress  in  the  Portal-to-Portal  Act. 
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enforcement  (App.  Br.  pp.  24-27).  Even  a  state  legislature, 
giving  consideration  to  the  "public  benefit  which  would  result 
if  enforcement  officers  spent  their  time  on  fresh  claims  rather 
than  stale  ones"  and  the  "valid  public  purpose  in  limiting  the 
expenditures  of  time  and  money  in  the  effort  to  enforce  stale 
claims"  (31  C.2d  210,  216,  217),  may  immediately  cut  off  an 
existing  remedy  of  a  state  agency. 

"The  power  of  the  Legislature  to  lessen  a  statute  of  limita- 
tions is  subject  to  the  restriction  that  an  existing  right  can- 
not be  cut  off  summarily  without  giving  a  reasonable  time 
after  the  act  becomes  effective  to  exercise  such  right.  (See 
Davis  &  McMillan  v.  Industrial  Ace.  Com.,  198  Cal.  631, 
637  [246  P.  1046,  46  A.L.R.  1095].)  This  principle,  how- 
ever, does  not  apply  where  the  state  gives  up  a  right  pre- 
viously possessed  by  it  or  by  one  of  its  agencies.  Except 
where  such  an  agency  is  given  powers  by  the  Constitution, 
it  derives  its  authority  from  the  Legislature,  which  may 
add  to  or  take  away  from  those  powers,  and  therefore,  a 
statute  which  adversely  affects  only  the  right  of  the  state 
is  not  invalid  merely  because  it  operates  to  cut  off  an 
existing  remedy  of  an  agency  of  the  state." 
California  Employment  Stabilization  Commission  v. 
Payne,   31   C.2d   210,   215,    187   Pac.2d   702,   705. 

Since  the  National  Labor  Relations  Act  gives  an  individual  no 
right  of  action  but  only  a  privilege  of  calling  a  violation  to  the 
attention  of  the  agency  and  since  the  agency  alone  has  any  right 
to  commence,  continue,  discontinue  and  conclude  proceedings 
before  the  Board  or  proceedings  to  enforce  a  Board  order,  a 
Congressional  dictate  to  the  agency  as  to  what  cases  shall  be 
processed  does  not  have  the  effect  of  cutting  off  any  private 
rights,  for  none  can  develop  until  a  court  orders  back  pay. 

Third.  Even  if  this  were  an  ordinary  lawsuit  between  private 
individuals,  the  rule  suggested  by  respondent  would  have  no 
application.  Respondent  relies  on  Carscadden  v.  Alaska,  105 
F.2d  377.  In  that  case  the  court  applied  the  rule  referred  to  by 
respondent  with  respect  to  a  cause  of  action  for  which  the  period 
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of  limitations  was  reduced  from  ten  to  seven  years.  The  court 
pointed  out  that  if  the  statute  were  not  construed  in  the  fashion 
referred  to  by  respondent  here,  a  Uteral  interpretation  of  the 
statute  reducing  the  period  of  Umitations  "would  have  the  effect 
of  absolutely  barring"  an  action  that  accrued  more  than  the 
limited  time  prior  to  enactment.  In  the  present  case,  such  an 
effect  was  precluded  by  the  statute  itself  so  an  interpretation  to 
give  this  effect  would  be  redundant.  Thus  the  Labor-Management 
Relations  Act  allowed  a  period  of  two  months  for  the  issuance 
of  complaints  based  upon  stale  unfair  labor  practices.  Such  a 
time  having  been  allowed,  there  was  a  reasonable  time  granted 
for  taking  care  of  existing  claims.  A  statute,  even  of  a  state 
legislature,  may  "bar  any  right,  however  high  the  source  from 
which  it  may  be  deduced,  provided  that  a  reasonable  time  is 
given  a  party  to  enforce  his  right."  Aleigs  v.  Roberts,  162  N.Y. 
371;  Turner  v.  New  York,  168  U.S.  90;  Saranac  Land  &  Lumber 
Co.  V.  Roberts,  111  U.S.  318;  Davault  v.  Essig,  80  C.A.2d  970, 
973.  On  this  ground  that  the  reason  for  the  Carscadden  inter- 
pretation is  wholly  absent — in  addition  to  the  grounds  based  on 
public  character  of  the  rights  involved  and  on  their  purely 
statutory  source  and  on  Congress's  unlimited  power  to  take  them 
away — there  clearly  is  no  basis  for  applying  the  strained  inter- 
pretation of  the  Carscadden  case. 

2.      No  Charge,  Within  the  Meaning  of  the  Law,  Was  Ever  Filed. 

Respondent  does  not  suggest  any  answer  to  appellant's  posi- 
tion that  the  "charge"  relied  upon  in  the  formal  papers  before 
the  Board  is  not  a  charge  within  the  meaning  of  the  Act.  There 
is  nothing  in  the  record  before  this  Court  or  in  the  Board's 
formal  papers  to  contravene  the  fact  that  the  Board  solely  relies 
upon  the  purported  charges  incorporated  in  its  formal  papers 
and  in  the  record  before  this  Court. 

Respondent's  contention  that  the  Board  once  had  jurisdiction 
to  issue  a  complaint  based  on  the  filing  of  a  charge  before 
passage  of  the  amendments  ignores  the  power  of  Congress  to 
take  away  any  jurisdiction  to  commence  a  proceeding  that  has 
been  granted. 


18 

3.  The  Board  Has  Failed  and  Refused  to  Raise  Any  Issue  of  Facf 
with  Respect  to  Whether  the  Charging  Union  Has  Complied 
with  Subsections  (f),  (g)  and  (h)  of  Section  9  and  so  Can- 
not Possibly  Find  Such  Compliance. 

Respondent  in  its  brief  indicates  that  there  might  be  an  issue 
of  fact  with  respect  to  the  lack  of  compliance  asserted  by  appel- 
lant (App.  Br.  pp.  32-41).  Nothing  in  the  Board's  formal 
papers  or  in  the  record  in  this  Court  gives  any  basis  for  the 
Board's  contention  in  this  Court  that  there  has  been  compliance. 
Appellant  submits  that,  in  view  of  this  state  of  the  formal 
papers  and  the  Board's  refusal  to  consider  evidence  on  these 
issues,  this  ground  is  a  full  defense  to  enforcement  of  the  sub- 
poena, in  any  event  until  the  Board  amends  its  pleadings  to  show 
that  the  Board  claims  compliance  by  the  charging  union  some- 
where in  its  formal  papers  or  in  the  record  in  the  District  Court. 

Appellant  also  asserted  (App.  Br.  34),  and  this  is  not  an- 
swered, that  non-compliance  is  obvious  upon  the  face  of  the 
formal  papers  because  the  charging  union  claims  affiliation  with 
the  Congress  of  Industrial  Organization  and  its  refusal  to 
comply  is  a  matter  of  which  this  Court  may  take  judicial  notice. 

4.  The  Formal  Papers  Include  No  Allegations  of  the  Facts  Neces- 
sary  to  Establish  the  Board's  Jurisdiction  Under  the  Act  as 
Amended  in  1947. 

Appellant  pointed  out  several  obvious  jurisdictional  deficiencies 
in  the  formal  papers  of  the  Board  and  clearly  demonstrated  that 
a  tribunal  of  limited  jurisdiction  can  have  no  jurisdiction  over  a 
proceeding  unless  the  facts  supporting  its  jurisdiction  are  alleged 
in  the  papers  upon  which  the  proceeding  is  based  (App.  Br.  pp. 
41,  42).  Appellant's  only  answer — that  the  witness  is  not  en- 
titled to  call  the  attention  of  the  court  to  the  obvious  lack  of 
jurisdiction  apparent  on  the  face  of  these  papers — has  been 
shown  to  be  wholly  without  merit  (supra,  pp.  2-10). 
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5.      The  Board  Has  No  Jurisdiction  Because  a  Complaint  Has 
Never  Lawfully  Issued. 

For  the  reasons  stated  above,  it  is  obvious  that  there  never 
was  jurisdiction  or  authority  to  issue  a  complaint  and  that  the 
purported  issuance  of  a  complaint  was  wholly  outside  the  statu- 
tory authority  of  the  agency.  Respondent  offers  no  argument  that 
the  Board  has  jurisdiction  where  there  was  no  power  to  issue  a 
complaint. 

IV. 

THE  BOARD  IS  NOT  ENTITLED  TO  ENFORCEMENT  OF  THIS 
SUBPOENA  MERELY  BECAUSE  IT  MIGHT  HAVE  JURIS- 
DICTION IN  SOME  OTHER  PROCEEDING  ON  SOME 
OTHER  UNFAIR  LABOR  PRACTICE  COMPLAINED  OF  IN 
SOME  OTHER  CHARGE  AND  COMPLAINT. 

Respondent's  position  resolves  itself  into  a  claim  that  the  sub- 
poena should  be  enforced  merely  because  the  Board  might  have 
jurisdiction  in  some  other  case  and  that  the  court  should  ignore 
the  clear  and  affirmative  showing  that  the  Board  has  no  possible 
jurisdiction  in  this  case.  Thus,  respondent  asserts  (Resp.  Br.  17): 
"There  is  no  contention  here  that  the  Board  lacked  juris- 
diction or  authority  to  initiate,  entertain  and  decide  cases  of 
the  same  general  type  and  class  as  the  proceeding  in  which 
the  subpoena  was  issued,  hideed,  that  proceeding  is  an  ordi- 
nary unfair   labor  practice  case   in  which   appellant's   em- 
ployer is  charged  with  having  engaged  in  an  unfair  labor 
practice   by   discharging   employees   because   of   union   ac- 
tivities." 

This  argument  proves  too  much.  It  would  require  the  court  to 
enforce  a  subpoena  merely  because  an  unfair  labor  practice 
was  charged.  As  we  have  shown  above,  the  statutes  and  cases 
provide  that  there  shall  be  no  such  "rubber-stamp"  enforcement. 
Enforcement  must  be  refused  where  it  affirmatively  appears  that 
the  alleged  unfair  labor  practice  does  not  affect  commerce  or 
that  a  charge  has  not  been  filed  or  where  other  "affirmative 
defect"  appears. 
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Before  a  subpoena  will  be  enforced,  there  must  be  some 
possibility  that  the  Board  can  show  jurisdiction  or  authority  to 
proceed.  We  submit  that  a  person  may  rightfully  demand,  when 
called  upon  to  testify  in  a  formal  proceeding  based  upon  specific 
formal  papers  and  with  respect  to  a  definite  unfair  labor  prac- 
tice, that  the  Board  show  there  is  such  a  possibility  of  juris- 
diction with  respect  to  the  particular  proceeding  in  aid  of  which 
enforcement  of  the  subpoena  is  sought.  The  basis  for  enforce- 
ment must  be  found  in  the  realities  of  this  case,  not  in  some 
fictitious  unfair  labor  practice  complained  of  in  some  fictitious 
formal  papers  and  in  litigation  in  some  fictitious  proceeding, 
all  existing  solely  in  the  imagination  of  the  Board.  With  such  a 
fictitious  case  and  such  a  fictitious  basis  for  a  subpoena,  this 
Court  is  not  concerned. 

CONCLUSION 

Appellant  has  conclusively  demonstrated  on  several  inde- 
pendent grounds  that  the  Board's  formal  papers  show  it  is  com- 
pletely impossible  for  the  Board  to  find  that  it  has  any  juris- 
diction in  the  proceeding  involved.  This  "affirmative  defect"  in 
the  Board's  proceeding  requires  this  Court,  we  respectfully 
submit,  to  reverse  the  decision  of  the  District  Court  and  order 
that  the  Application  for  Enforcement  of  the  Subpoena  be  dis- 
missed and  that  the  Order  to  Show  Cause  be  quashed. 

Dated:    San  Francisco,  July  7,  1949. 

Respectfully  submitted, 

Anthony  J.  Kennedy, 
Carl  Kuchman, 
Gilford  G.  Rowland, 
Richard  Ernst, 

Attorneys  for  Appellant. 

(APPENDICES  FOLLOW) 
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Excerpts  From  Labor- Management  Relations  Act 

Sec.  9(f).  No  investigation  shall  be  made  by  the  Board  of 
any  question  affecting  commerce  concerning  the  representation 
of  employees,  raised  by  a  labor  organization  under  subsection 
(c)  of  this  section,  no  petition  under  section  9(e)(1)  shall  be 
entertained,  and  ilo  complaint  shall  be  issued  pursuant  to  a 
charge  made  by  a  labor  organization  under  subsection  (b)  of 
section  10,  unless  such  labor  organization  and  any  national  or 
international  labor  organization  of  which  such  labor  organiza- 
tion is  an  affiliate  or  constituent  unit  (A)  shall  have  prior 
thereto  filed  with  the  Secretary  of  Labor  copies  of  its  constitu- 
tion and  by-laws  and  a  report,  in  such  form  as  the  Secretary 
may  prescribe,  showing — 

(1)  the  name  of  such  labor  organization  and  the  ad- 
dress of  its  principal  place  of  business; 

(2)  the  names,  titles,  and  compensation  and  allowances 
of  its  three  principal  officers  and  of  any  of  its  other  officers 
or  agents  whose  aggregate  compensation  and  allowances 
for  the  preceding  year  exceeded  $5,000,  and  the  amount  of 
the  compensation  and  allowances  paid  to  each  such  officer 
or  agent  during  such  year; 

(3)  the  manner  in  which  the  officers  and  agents  referred 
to  in  clause  (2)  were  elected,  appointed,  or  otherwise 
selected ; 

(4)  the  initiation  fee  or  fees  which  new  members  are 
required  to  pay  on  becoming  members  of  such  labor 
organization; 

(5)  the  regular  dues  or  fees  which  members  are  required 
to  pay  in  order  to  remain  members  in  good  standing  of 
such  labor  organization; 

(6)  a  detailed  statement  of,  or  reference  to  provisions 
of  its  constitution  and  bylaws  showing  the  procedure  fol- 
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lowed  with  respect  to  (a)  qualification  for  or  restrictions 
on  membership,  (b)  election  of  officers  and  stewards,  (c) 
calling  of  regular  and  special  meetings,  (d)  levying  of 
assessments,  (e)  imposition  of  fines,  (f)  authorization  for 
bargaining  demands,  (g)  ratification  of  contract  terms,  (h) 
authorization  for  strikes,  (i)  authorization  for  disbursement 
of  union  funds,  (j)  audit  of  union  financial  transactions, 
(k)  participation  in  insurance  or  other  ^benefit  plans,  and 
(1)  expulsion  of  members  and  the  grounds  therefor; 

and  (B)  can  show  that  prior  thereto  has — 

(1)  filed  with  the  Secretary  of  Labor,  in  such  form  as 
the  Secretary  may  prescribe,  a  report  showing  all  of  (a)  its 
receipts  of  any  kind  and  the  sources  of  such  receipts,  (b) 
its  total  assets  and  liabilities  as  of  the  end  of  its  last  fiscal 
year,  (c)  the  disbursements  made  by  it  during  such  fiscal 
year,  including  the  purposes  for  which  made;  and 

(2)  furnished  to  all  of  the  members  of  such  labor  or- 
ganization copies  of  the  financial  report  required  by  para- 
graph (1)  hereof  to  be  filed  with  the  Secretary  of  Labor. 

(g)  It  shall  be  the  obligation  of  all  labor  organizations  to 
file  annually  with  the  Secretary  of  Labor,  in  such  form  as  the 
Secretary  of  Labor  may  prescribe,  reports  bringing  up  to  date 
the  information  required  to  be  supplied  in  the  initial  filing  by 
subsection  (f )  (A)  of  this  section,  and  to  file  with  the  Secretary 
of  Labor  and  furnish  to  its  members  annually  financial  reports 
in  the  form  and  manner  prescribed  in  subsection  (f)(B).  No 
labor  organization  shall  be  eligible  for  certification  under  this 
section  as  the  representative  of  any  employees,  no  petition  under 
section  9(e)(1)  shall  be  entertained,  and  no  complaint  shall 
issue  under  section  10  with  respect  to  a  charge  filed  by  a  labor 
organization  unless  it  can  show  that  it  and  any  national  or  inter- 
national labor  organization  of  which  it  is  an  affiliate  or  con- 
stituent unit  has  complied  with  its  obligation  under  this  sub- 
section. 
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(h)  No  investigation  shall  be  made  by  the  Board  of  any 
question  affecting  commerce  concerning  the  representation  of 
employees,  raised  by  a  labor  organization  under  subsection  (c) 
of  this  section,  no  petition  under  section  9(e)  (l)  shall  be  enter- 
tained, and  no  complaint  shall  be  issued  pursuant  to  a  charge 
made  by  a  labor  organization  under  subsection  (b)  of  section  10, 
unless  there  is  on  file  with  the  Board  an  affidavit  executed  con- 
temporaneously or  within  the  preceding  twelve-month  period  by 
each  officer  of  such  labor  organization  and  the  officers  of  any 
national  or  international  labor  organization  of  which  it  is  an 
affiliate  or  constituent  unit  that  he  is  not  a  member  of  the 
Communist  Party  or  affiliated  with  such  party,  and  that  he  does 
not  believe  in,  and  is  not  a  member  of  or  supports  any  organi- 
zation that  believes  in  or  teaches,  the  overthrow  of  the  United 
States  Government  by  force  or  by  an  illegal  or  unconstitutional 
methods.  The  provisions  of  section  35  A  of  the  Criminal  Code 
shall  be  applicable  in  respect  to  such  affidavits. 

Sec.  10(a).  The  Board  is  empowered  as  hereinafter  pro- 
vided, to  prevent  any  person  from  engaging  in  any  unfair  labor 
practice  (listed  in  section  8)  affecting  commerce.  This  power 
shall  not  be  affected  by  any  other  means  of  adjustment  or  pre- 
vention that  has  been  or  may  be  established  by  agreement,  law, 
or  otherwise:  Provided,  That  the  Board  is  empowered  by  agree- 
ment with  any  agency  of  any  State  or  Territory  to  cede  to  such 
agency  jurisdiction  over  any  cases  in  any  industry  (other  than 
mining,  manufacturing,  communications,  and  transportation  ex- 
cept where  predominantly  local  in  character)  even  though  such 
cases  may  involve  labor  disputes  affecting  commerce,  unless  the 
provision  of  the  State  or  Territorial  statute  applicable  to  the 
determination  of  such  cases  by  such  agency  is  consistent  with 
the  corresponding  provision  of  this  Act  or  has  received  a  con- 
struction inconsistent  therewith. 

(b)  Whenever  it  is  charged  that  any  person  has  engaged  in 
or  is  engaging  in  any  such  unfair  labor  practice,  the  Board,  or 
any  agent  or  agency  designated  by  the  Board  for  such  purposes. 
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shall  have  power  to  issue  and  cause  to  be  served  upon  such 
person  a  complaint  stating  the  charges  in  that  respect,  and  con- 
taining a  notice  of  hearing  before  the  Board  or  a  member 
thereof,  or  before  a  designated  agent  or  agency,  at  a  place 
therein  fixed,  not  less  than  five  days  after  the  serving  of  said 
complaint:  Provided,  That  no  complaint  shall  issue  based  upon 
any  unfair  labor  practice  occurring  more  than  six  months  prior 
to  the  filing  of  the  charge  with  the  Board  and  the  service  of  a 
copy  thereof  upon  the  person  against  whom  such  charge  is  made, 
unless  the  person  aggrieved  thereby  was  prevented  from  filing 
such  charge  by  reason  of  service  in  the  armed  forces,  in  which 
event  the  six-month  period  shall  be  computed  from  the  day  of 
his  discharge.  Any  such  complaint  may  be  amended  by  the 
member,  agent,  or  agency  conducting  the  hearing  or  the  Board 
in  its  discretion  at  any  time  prior  to  the  issuance  of  an  order 
based  thereon.  The  person  so  complained  of  shall  have  the 
right  to  file  an  answer  to  the  original  or  amended  complaint  and 
to  appear  in  person  or  otherwise  and  give  testimony  at  the 
place  and  time  fixed  in  the  complaint.  In  the  discretion  of  the 
member,  agent,  or  agency  conducting  the  hearing  or  the  Board, 
any  other  person  may  be  allowed  to  intervene  in  the  said  pro- 
ceeding and  to  present  testimony.  Any  such  proceeding  shall,  so 
far  as  practicable,  be  conducted  in  accordance  with  the  rules  of 
evidence  applicable  in  the  district  courts  of  the  United  States 
under  the  rules  of  civil  procedure  for  the  district  courts  of  the 
United  States,  adopted  by  the  Supreme  Court  of  the  United 
States  pursuant  to  the  Act  of  June  19,  1934  (U.S.C.,  title  28, 
sees.  723-B,  723-C). 

Sec.  11.  For  the  purpose  of  all  hearings  and  investigations, 
which,  in  the  opinion  of  the  Board,  are  necessary  and  proper 
for  the  exercise  of  the  powers  vested  in  it  by  section  9  and 
section  10 — 

(l)  The  Board,  or  its  duly  authorized  agents  or  agencies, 
shall  at  all  reasonable  times  have  access  to,  for  the  purpose  of 
examination,  and  the  right  to  copy  any  evidence  of  any  person 
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being  investigated  or  proceeded  against  that  relates  to  any 
matter  under  investigation  or  in  question.  The  Board,  or  any 
member  thereof,  shall  upon  application  of  any  party  to  such  pro- 
ceedings, forthwith  issue  to  such  party  subpoenas  requiring  the 
attendance  and  testimony  of  witnesses  or  the  production  of  any 
evidence  in  such  proceeding  or  investigation  requested  in  such 
application.  Within  five  days  after  the  service  of  a  subpoena 
on  any  person  requiring  the  production  of  any  evidence  in  his 
possession  or  under  his  control,  such  person  may  petition  the 
Board  to  revoke,  and  the  Board  shall  revoke,  such  subpoena  if 
in  its  opinion  the  evidence  whose  production  is  required  does 
not  relate  to  any  matter  under  investigation,  or  any  matter  in 
question  in  such  proceedings,  or  if  in  its  opinion  such  subpoena 
does  not  describe  with  sufficient  particularity  the  evidence  whose 
production  is  required.  Any  member  of  the  Board,  or  any  agent 
or  agency  designated  by  the  Board  for  such  purposes,  may 
administer  oaths  and  affirmations,  examine  witnesses,  and  receive 
evidence.  Such  attendance  of  witnesses  and  the  production  of 
such  evidence  may  be  required  from  any  place  in  the  United 
States  or  any  Territory  or  possession  thereof,  at  any  designated 
place  of  hearing. 

(2)  In  the  case  of  contumacy  or  refusal  to  obey  a  subpoena 
issued  to  any  person,  any  district  court  of  the  United  States  or 
the  United  States  courts  of  any  Territory  or  possession,  or  the 
District  Court  of  the  United  States  for  the  District  of  Columbia, 
within  the  jurisdiction  of  which  the  inquiry  is  carried  on  or 
within  the  jurisdiction  of  which  said  person  guilty  of  contumacy 
or  refusal  to  obey  is  found  or  resides  or  transacts  business,  upon 
application  by  the  Board  shall  have  jurisdiction  to  issue  to 
such  person  an  order  requiring  such  person  to  appear  before  the 
Board,  its  member,  agent,  or  agency,  there  to  produce  evidence 
if  so  ordered,  or  there  to  give  testimony  touching  the  matter 
under  investigation  or  in  question;  and  any  failure  to  obey  such 
order  of  the  court  may  be  punished  by  said  court  as  a  contempt 
thereof. 
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Section  6(c)  of  the  Administrative  Procedure  Act  provides: 

"Agency  subpoenas  authorized  by  law  shall  be  issued  to  any 
party  upon  request  and,  as  may  be  required  by  rules  of  pro- 
cedure, upon  a  statement  of  showing  of  general  relevance  and 
reasonable  scope  of  the  evidence  sought.  Upon  contest  the  court 
shall  sustain  any  such  subpoena  or  similar  process  or  demand  to 
the  extent  that  it  is  found  to  be  in  accordance  with  law,  and,  in 
any  proceeding  for  enforcement,  shall  issue  an  order  requiring 
the  appearance  of  the  witness  or  the  production  of  the  evidence 
or  data  within  a  reasonable  time  under  penalty  of  punishment 
for  contempt  in  case  of  contumacious  failure  to  comply." 
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APPENDIX  B 
Howat  V.  Kansas.  258  U.S.  181,  184-186, 

reads  as  follows: 

"In  No.  154,  Howat  and  the  other  plaintiffs  in  error  were 
subpoenaed  to  appear  before  the  so-called  Court  of  Industrial 
Relations  to  testify  in  an  investigation  into  conditions  existing  in 
the  mining  industry  in  Cherokee  and  Crawford  Counties.  They 
failed  to  appear.  The  powers  of  the  tribunal  in  such  a  case  are 
set  forth  in  §11  of  the  act,  reading  in  part  as  follows: 

"  'Said  Court  *  *  *  shall  have  the  power  and  authority 
to  issue  summons  and  subpoenas  and  compel  the  attend- 
ance of  witnesses  and  parties  *  *  *  and  to  make  any  and 
all  investigations  necessary  to  ascertain  the  truth  in  regard 
to  said  controversy.  In  case  any  person  shall  fail  or  refuse 
to  obey  any  summons  or  subpoena  issued  by  said  court 
after  due  service  then  and  in  that  event  said  court  is  hereby 
authorized  and  empowered  to  take  proper  proceedings  in 
any  court  of  competent  jurisdiction  to  compel  obedience  to 
such  summons  or  subpoena.' 

"Under  this  section,  the  board  made  application  to  the  Dis- 
trict Court  of  Crawford  County,  the  court  of  first  instance  of 
general  jurisdiction  in  that  county,  to  issue  an  order  directing  the 
plaintifl^s  in  error  to  attend  the  board  and  testify.  This  order  was 
issued,  duly  served  and  disobeyed.  The  contemners  were  then 
brought  into  court  by  attachment.  Their  plea  that  the  legislation 
under  which  they  were  subpoenaed  was  void  was  held  to  be 
insufficient  and  they  were  committed  to  jail  until  they  should 
comply  with  the  subpoena.  The  contemners  appealed  to  the 
Supreme  Court  of  the  State,  which  affirmed  the  action  of  the 
District  Court  holding  that,  without  regard  to  the  validity  of  the 
particular  provisions  of  the  Industrial  Relations  Act  of  which 
they  complained,  they  were  under  legal  obligation  to  obey  the 
subpoena  and  were  in  contempt  for  not  doing  so.  The  court 
invited  attention  to  §28  of  the  act,  which  provides  that,  "If  any 
section  or  provision  of  this  act  shall  be  found  invalid  by  any 
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court,  it  shall  be  conclusively  presumed  that  this  act  would  have 
been  passed  by  the  legislature  v/ithout  such  invalid  section  or 
provision,  and  the  act  as  a  whole  shall  not  be  declared  invalid 
by  reason  of  the  fact  that  one  or  more  sections  or  provisions  may 
be  found  to  be  invalid  by  any  court;"  and  pointed  out  that,  even 
if  the  compulsory  features  of  the  act,  to  the  constitutionality  of 
which  the  plaintiffs  in  error  objected,  were  invalid,  there  still 
remained  in  the  act  provision  for  investigation  and  findings  by 
the  Industrial  Relations  Court,  in  respect  to  which  the  power  of 
the  Legislature  was  indisputable  and  in  furtherance  of  which  the 
machinery  for  compelling  the  attendance  and  testimony  of  wit- 
nesses was  appropriate.  The  court  relied  on  the  decision  of  this 
court  in  respect  to  a  similar  provision  in  the  Interstate  Commerce 
Law  in  which  the  Interstate  Commerce  Commission  was  author- 
ized to  secure  attendance  of  witnesses  at  any  investigation  by  it, 
through  a  proceeding  before  a  Circuit  Court  of  the  United 
States.  Interstate  Commerce  Commission  v.  Bri??ison,  154  U.S. 
447,  448,  449.  It  would  seem  to  be  sustained  also  by  the  deci- 
sion of  this  court  in  Blair  v.  United  States,  250  U.S.  273, 
wherein  it  was  held  that  a  witness  summoned  to  give  testimony 
before  a  grand  jury  in  the  District  Court  of  the  United  States 
was  not  entitled  to  refuse  to  testify,  when  ordered  by  the  court 
to  do  so,  upon  the  plea  that  the  court  and  jury  were  without 
jurisdiction  over  the  supposed  offense  under  investigation  be- 
cause the  statute  denouncing  the  offense  was  unconstitutional. 

"But  even  if  we  did  not  agree  with  the  state  court  on  this 
point,  what  we  have  said  shows  that  the  case  was  decided  and 
disposed  of  by  that  court  without  any  consideration  of  the  appli- 
cation of  the  Federal  Constitution  to  the  features  of  the  Kansas 
statute  of  which  complaint  is  made.  Even  if  those  features  are 
void,  these  contempt  proceedings  the  state  court  sustains  on  gen- 
eral law.  We  can  not,  therefore,  consider  the  federal  questions 
mooted  and  assigned  for  error.  Southern  Pacific  Co.  v.  Schuyler, 
227  U.S.  601,  610;  Leathe  v.  Thomas,  207  U.S.  93,  98;  Giles  v. 
Teasley,  193  U.S.  146,  I6O;  Hopkins  v.  McLure,  133  U.S.  380, 
386;  Hale  v.  Akers,  132  U.S.  554,  564." 
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No.  12,197 

IN  THE 

United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


Louise  Hamilton, 

Appellant, 
vs. 

National  Labor  Relations  Board, 

Appellee. 


Surrebuttal  Brief  on  Behalf  of 
Appellant,  Louise  Hamilton 


This  is  in  reply  to  respondent's  Rebuttal  Brief  filed 
shortly  before  the  oral  argument  and  is  submitted  by  leave 
of  the  Court  granted  at  the  oral  argument  on  October  7, 
1949. 

In  appellant's  previous  briefs  she  has  argued  (1)  a  wit- 
ness not  a  party  to  the  administrative  proceeding  will  not 
be  required  to  comply  with  a  subpoena  of  an  administra- 
tive tribunal  where  she  interposes  an  "appropriate  de- 
fense" such  as  a  clear  and  affirmative  showing  of  no  pos- 
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sible  jurisdiction  or  autbority  to  proceed  in  the  adminis- 
trative hearing  to  which  the  subpoena  is  ancillary;  (2) 
that  the  1947  amendments  to  the  National  Labor  Rela- 
tions Act  deprive  the  Board  and  the  general  counsel  of 
any  authority  to  issu-e  a  complaint  (the  issuance  of  which 
is  necessary  to  commence  a  proceeding  before  the  Board) 
where  the  charging  union  has  not  complied  with  the  non- 
Communist  affidavit  provisions  [Section  9(h)]  or  where 
a  charge  has  not  been  filed  or  where  a  charge  has  not  been 
served  within  six  months  [Section  10(b)];  and  (3)  it  is 
affirmatively  clear  upon  the  face  of  the  formal  papers  of 
the  Board  that  it  can  have  no  possible  jurisdiction  or 
authority  to  proceed  in  the  case  in  aid  of  which  the 
subpoena  involved  in  this  appeal  was  issued. 

Respondent's  Rebuttal  Brief  contends  that  the  amend- 
ments adding  Section  9(h),  with  respect  to  non-Communist 
affidavits,  and  to  Section  10(b),  withdrawing  and  denying 
jurisdiction  to  issue  a  complaint  where  a  charge  has  not 
been  served  within  six  months,  are  not  to  be  considered 
by  the  courts  in  subpoena  enforcement  proceedings.  Re- 
spondent asserts,  in  substance,  that  the  Board  may  carry 
on  a  proceeding  in  direct  and  flagrant  violation  of  these 
restrictions  on  its  statutory  jurisdiction  and  get  affirma- 
tive equitable  relief  from  the  courts,  in  the  form  of  sanc- 
tions to  enforce  its  subpoena  issued  in  such  a  proceeding. 
Respondent  argues  not  merely  that  the  courts  must  ignore 
its  clear  and  undeniable  abuse  of  its  power,  l)ut  that  they 
must  assist  its  abuse  by  compelling  witnesses  to  give  up 
their  civil  rights  of  privacy. 

Appellant  answers  that  her  civil  riglit,  which  Mr.  Justice 
Brandeis  has  characterized  as  the  most  comprehensive  of 
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rights  and  the  right  most  valued  by  civilized  men/  is  pro- 
tected bj^  both  statute  and  Constitution  against  such  an 
arbitrary  and  unreasonable  infringement.  She,  necessarily, 
must  present  her  defense  to  this  infringement  of  her  civil 
right  at  this  time.  Once  she  has  been  compelled,  by  the 
sanctions  available  to  the  courts,  to  appear  before  the 
Board  and  testify,  her  right  of  privacy  has  been  com- 
pletely and  irremediably  destroyed. 

The  Individual's  Right  of  Privacy,  Embracing  the  Right  to  Not 
Testify,  Is  Protected  by  the  Constitution  and  the  Statutes 

Appellant  has  a  right  that  she  relies  upon  in  this  pro- 
ceeding as  her  defense  against  the  Board's  demand  that 
the  courts  order  her  to  testify.  It  is  based  on  the  Fourth 
Amendment  to  the  Constitution,  the  Administrative  Pro- 
cedure Act,  and  numerous  cases  fixing  limitations  upon 
the  interference  that  will  be  brooked  in  the  form  of  ad- 
ministrative subpoenas.  The  field  of  her  "appropriate 
defenses"  to  the  administrative  subpoena  is  broader,  she 
submits,  than  is  the  field  of  defenses  to  judicial  subpoenas; 
it  is  broader  by  virtue  of  the  specific  statutory  provisions 
as  well  as  by  virtue  of  the  differences  between  courts, 
steeped  in  the  protection  of  the  individual,  and  adminis- 
trative tribunals,  inherently  steeped  in  the  enforcement 
of  tlie  public  interest,  a  field  in  which  they  have  justly 
acquired   a   reputation   for  expertness  and  ability. 

Congress,  recognizing  that  administrative  tribunals 
sliouid  be  intent  on  their  specialized  protection  of  the 
public,  has  denied  them  the  right  to  enforce  their  own 
subpoenas;  instead  it  has  granted  the  courts  jurisdiction 


1.     Olmstead  v.  United  States,  277  U.S.  438,  478-479. 
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to  enforce  administrative  subpoenas.  By  the  Administra- 
tive Procedure  Act,  it  has  required  the  courts,  Avhen  re- 
quested to  enforce  an  administrative  subpoena,  to  "in- 
quire generally  into  the  legal  and  factual  situation  and  be 
satisfied  that  the  agency  could  possibly  find  that  it  has 
jurisdiction"  before  ordering  enforcement.-  On  the  basis 
of  these  statutory  limitations,  appellant  claims  that  she 
should  not  be  compelled  to  testify  in  this  proceeding  be- 
cause her  defenses  are  "appropriate"  to  an  administra- 
tive subpoena  though  they  might  not  be  sufficient  were 
the  subpoena  issued  by  a  court  in  aid  of  a  proceeding 
being  carried  on  before  it. 

In  this  respect,  she  calls  the  attention  of  the  court  to 
the  provisions  of  the  1947  amendment  to  Section  11(1) 
of  the  Act.  This  makes  the  issuance  of  a  subpoena  by 
the  Board  mandatory  upon  the  filing  of  an  application  for 
it.  Thus  in  this  case  there  has  been  no  exercise  of  discre- 
tion by  the  Board  that  a  subpoena  should  issue;  discre- 
tion as  to  issuance  and  enforcement  is  solely  a  matter  for 
the  court  in  this  proceeding.  The  statute  provides  for  no 
consideration  for  the  rights  of  an  individual  called  upon 
to  testify  until  enforcement  proceedings  begin. 

The  Supreme  Court  on  several  occasions  has  clearly 
pointed  out  that  there  must  be  a  compromise  between  the 
public  interest,  which  requires  some  intrusion  on  private 
security,  and  the  civil  right  of  privacy,  which  must  be 
safeguarded  against  arbitrary  abuse  of  governmental 
power.  These  interests  must  be  balanced.  The  courts  of 
justice  in  supervising  the  propriety  of  administrative  use 


2.     Senate  Report  on  Section  6(c)  of  the  Administrative  Pro- 
cedure Act. 
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of  the  subpoena  power  maintain  that  balance.^  In  a  recent 
Supreme  Court  case  on  this  issue,  the  Court  stated:  ''The 
basic  compromise  has  been  worked  out  in  a  manner  to 
secure  the  public  interest  and  at  the  same  time  to  guard 
the  private  ones  affected  against  the  only  abuses  from 
which  protection  rightfully  may  be  claimed.  The  latter 
are  .  .  .  the  interests  of  men  to  be  free  from  officious  in- 
termeddling, whether  because  irrelevant  to  any  lawful 
purpose  or  because  unauthorized  by  law,  concerning  mat- 
ters which  on  proper  occasion  and  within  lawfully  con- 
ferred authority  of  broad  limits  are  subject  to  public 
examination  in  the  public  interest.  Officious  examination 
.  .  .  can  become  persecution  when  carried  beyond  reason."^ 
Appellant  claims  that  the  reasons  advanced  by  the  Labor 
Board  in  its  Rebuttal  Brief  demonstrate  that  she  right- 
fully claims  protection  against  this  subpoena,  which  is 
simply  "officious  intermeddling,"  because  not  authorized 
by  law  in  this  proceeding. 

The  Right  to  Not  Testify  Is  Entitled  to  Protection  Against  a  Claim 
of  Administrative  Jurisdiction  That  is  In  Direct  and  Flagrant 
Contravention  of  Law. 

The  Board  argues  that  the  question  of  whether  a  charge 
was  filed  and  was  served  within  six  months  is  a  matter 


3.  See  dissent  of  Mr.  Justice  Cardozo  in  Jones  v.  Securities 
and  Exchange  Commission,  298  U.S.  1,  32,  33,  in  which  he  clearly 
distinguishes  star  chamber  procedure  from  modern  administrative 
procedure  in  carrying  on  inquiries,  where  * '  the  propriety  of  every 
question  in  the  course  of  the  inquiry  *  *  *  (is)  subject  to  the 
supervision  of  the  ordinary  courts  of  justice." 

4.  Oklahoma  Press  Publishing  Co.  v.  Walling,  327  U.S.  186, 
213. 
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that  must  be  "initially"  determined  only  by  it  and  involves 
questions  of  fact  as  well  as  a  question  of  law.  This  argu- 
ment, which  would  be  material  in  opposition  to  an  injunc- 
tion against  the  Board's  proceeding  with  a  hearing  outside 
its  jurisdiction,  is  wholly  irrelevant  in  this  proceeding. 

The  court  is  required,  we  have  seen,  to  consider  gen- 
erally the  legal  and  factual  situation  at  this  time.  The 
court  commits  error  if  it  enforces  a  subpoena  without 
being  satisfied  that  the  tribunal  can  possibly  find  it  has 
jurisdiction.  Here  the  facts,  the  ultimate  facts  or  the  con- 
clusions of  fact  as  well  as  the  evidentiary  facts,  are  undis- 
puted. The  alleged  unfair  labor  practice  occurred  about 
August  1,  1946;  the  alleged  charge  was  served  in  Feb- 
ruary, 1948. 

There  is  nothing  esoteric  about  the  number  of  months 
intervening  between  these  dates  that  requires  the  * '  expert- 
ness"  of  an  administrative  tribunal  to  count  them.  The 
cases  cited  by  the  Board  relating  to  "evidentiary  facts" — 
Gray  v.  Powell,  314  U.S.  402,  412,  and  United  States  v. 
Louisville  S  Nashville  R.  R.,  235  U.S.  314,  320— merely 
hold  that  the  courts  should  not  substitute  their  judgment 
for  that  of  the  administrative  tribunal  as  to  whether  the 
evidentiary  facts  show,  respectively,  that  a  railroad  was 
a  "producer"  of  coal  or  that  the  granting  of  a  reshipping 
privilege  was  an  "undue  and  unreasonable  preference." 
They  do  not  hold  that  a  court,  in  the  proper  case  here 
before  it,  cannot  count  the  months  from  August,  1946,  to 
February,  1948. 

Neither  is  the  respondent's  citation  of  Newport  News 
Co.  V.  Schauffler,  303  U.S.  54,  57,  in  point.  There  the  com- 
pany sought  to  litigate  whether  it  was  engaged  in  inter- 
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state  commerce,  and  to  litigate  the  facts,  in  court  and 
prior  to  the  initial  action  on  the  issues  by  the  Board.  The 
case  involved  neither  the  question  of  what  is  an  appro- 
priate defense  an  application  for  enforcement  of  a  sub- 
poena nor  a  question  limited  to  issues  of  law  appearing 
on  the  face  of  the  Board's  own  allegations. 

The  Board  further  contends,  ''The  jurisdiction  of  the 
Board  having  attached  prior  to  the  enactment  of  the 
Labor-Management  Relations  Act  continued  after,  and  was 
unimpaired  by,  the  amendments  etfected  by  that  Act" 
(Rebuttal  Brief,  p.  8).  This  bold  conclusion  completely 
ignores  the  power  of  Congress  to  take  away  jurisdiction 
and  its  specific  language  that  "no  complaint  shall  issue." 

We  submit  that  our  previous  briefs  have  clearly  estab- 
lished that  the  service  of  a  charge  within  6  months  is 
jurisdictional  to  the  issuance  of  a  complaint  and  that  the 
Board's  own  papers  clearly  and  affirmatively  show  that 
this  jurisdictional  requirement  cannot  be  satisfied  in  this 
proceeding.  It  thus  being  impossible  for  the  Board  to  find 
it  has  jurisdiction  in  this  proceeding,  the  court  must  refuse 
enforcement  of  the  subpoena.  Perkins  v.  Endicott- Johnson 
Corp.,  128  F.(2d)  208,  215,  224.=^ 


5.  See,  in  addition  to  the  Senate  Report  (note  2  above),  the 
hmguag'e  of  Judge  Frank  in  Perkins  v.  Endicott -Johnson  Corp., 
128  F.(2d)  208,  215,  224:  "When  *  *  *  a  fundamental  factor— 
a  lack  of  all  possible  statutory  authority  to  compel  the  witnesses 
to  answer — is  ap])arent  on  the  very  face  of  the  record  before  the 
court,  it  should,  of  course,  refuse  to  enforce  the  administrative 
subpoena."  (This  lack  is  apparent  on  the  face  of  the  record  here.) 

"As  Ave  have  seen,  an  administrative  proceeding  might,  on  the 
face  of  the  record,  be  so  clearly  without  legal  foundation  that  a 
court  would  be  obliged  to  refuse  to  enforce  a  subpoena  issued  in 
aid  of  that  proceeding.  Thus,  if,  in  a  National  Labor  Relations 
Board  case,  the  Board's  order  or  its  pleadings  in  a  suit  to  enforce 


The  Right  to  Not  Testify  Is  Entitled  to  Protection  Against  a  Claim 
of  Administrative  Jurisdiction  That  Is  Being  Conclusively  Pre- 
sumed by  a  Board  That  Affirmatively  and  Openly  Refuses  to 
Exercise  Any  Jurisdiction  to  Determine  Jurisdiction. 

With  respect  to  the  non-Communist  affidavit  issue,  the 
Board  conclusively  presumes  it  has  jurisdiction.  Thus  in 
its  Rebuttal  Brief,  the  Board  states  that  it  ''does  not 
permit  the  parties  in  a  case  before  it  to  litigate  the  com- 
pliance status  of  any  participating  union"  (p.  9).  It  thus 
refuses  to  consider  whether  or  not  it  has  jurisdiction.  It 
is  refusing  to  exercise  any  jurisdiction  it  has  to  determine 
its  jurisdiction  initially. 

The  Board  asserts  in  its  Rebuttal  Brief,  p.  11,  "Whether 
a  complaint  should  issue  in  any  given  case  rests  in  the 
administrative  discretion  of  the  General  Counsel  (formerly 
the  Board).  This  discretion  is  not  reviewable."  This  is 
correct  where  the  General  Counsel  refuses  to  issue  a  com- 
plaint that  he  has  jurisdiction  to  issue.  It  is  obviously  in- 
correct when  he  seeks  to  act  outside  his  jurisdiction.  When 
he  acts  without  jurisdiction  he  acts  merely  as  a  private 
citizen,  not  as  a  public  officer.  A  complaint  so  ''issued" 
is  no  complaint  at  all,  and  it  must  be  treated  as  a  nullity 
whenever  questioned  thereafter  in  a  proper  proceeding. 
We  have  shown  that  this  is  the  proper  time  for  a  witness 

its  subpoena,  affirmatively  stated  or  admitted  that  the  respondent 
employer  was  engaged  in  a  business  having  no  possible  connection 
with  interstate  commerce,  no  court  could  properly  order  compli- 
ance with  the  subpoena."  An  exactly  analogous  situation  is  pre- 
sented to  the  court  in  this  case.  To  enforce  the  subpoena,  we 
submit,  is  to  overrule  the  Endicott-Johnson  and  OMahoma  Press 
Publishing  rationale  as  to  the  court's  duty  and  power  in  exercis- 
ing its  discretion  on  an  application  to  enforce  an  administrative 
subpoena. 
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to  raise  such  a  question,  that  it  is  a  proper  question  for 
her  to  raise,  and  that  the  ''complaint"  is  a  nullity. 

Respondent  replies  that  the  issuance  of  a  complaint  by 
the  General  Counsel  is  an  act  of  discretion  similar  to  the 
President's  calling  out  of  the  militia;  thus  it  cites  Martin 
r.  Mofi,  12  Wheat.  19,  and  similar  cases,  for  the  proposi- 
ti (m  that  a  court — and  so  too  the  Board** — cannot  consider 
A\'liethor  he  acted  within  his  jurisdiction  in  issuing  the 
complaint.  There  is  no  analogy  between  the  President's 
■ailing  out  the  militia  to  oppose  the  British  invasion  of 
the  War  of  1812  and  the  issuance  of  a  complaint  against  a 
union  or  employer  who  allegedly  committed  an  unfair  labor 
practice. 

The  question  of  whether  the  affidavits  are  on  file  is 
clearly  a  question  that  is  susceptible  of  adjudication  at  a 
formal  hearing.  If  the  issue  is  joined  by  the  pleadings 
before  the  Board,  the  General  Counsel  can  readily  present 
evidence  as  to  the  papers  in  the  files.  If  the  issue  is  not 
joined,  evidence  is  not  necessary.  It  would  not  frequently 
1)0  required,  but  the  issue  must  be  open  to  litigation  for 
it  goes  to  the  Board's  jurisdiction. 

The  fundamental  difference  between  the  parties  is  clear 
from  respondent's  final  citation,  Perkins  v.  Lukens  Steel 
Co.  It  is  admitted  that  the  appellant  is  not  entitled  to  go 
to  court  to  attempt  to  compel  the  Board  to  comply  with 
every  element  of  the  law  in  issuing  all  complaints.  If  she 
were  here  seeking  a  mandatory  injunction  to  require  the 
General   Counsel   to   determine   there   was   compliance   in 


6.  The  Board,  however,  itself  has  reviewed  aiul  reversed  the 
General  Counsel's  interpretation  of  tlie  non-Connnunist  affidavit 
provision  {Matter  of  Northern  Virginia  Broadcasters  Inc.,  75 
N.L.R.B.  11). 
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every  case,  and  not  merely  in  the  Typical  case  referred 
to  on  page  13  of  the  Board's  Rebuttal  Brief,  she  would 
be  seeking  to  vindicate  the  public  interest,  a  matter  that 
generally  should  be  left  to  the  political  process  (cf.  Perkins 
V.  Lukens  Steel  Co.,  310  U.S.  113,  125,  referred  to  at  p.  15, 
Rebuttal  Brief). 

Appellant,  however,  relies  on  her  right  to  not  testify 
except  as  required  by  the  Administrative  Procedure  Act 
and  the  leading  cases  such  as  Oklahoma  Press  Publishing 
Co.  V.  Walling,  327  U.S.  186;  Perkins  v.  Endicott- Johns  on 
Corp.,  128  F.(2d)  208,  and  Jones  v.  Securities  and  Ecs- 
change  Commission,  298  U.S.  1.  She  claims  that  the  law 
does  not  require  her  to  testify  in  an  administrative  pro- 
ceeding that,  in  the  eyes  of  the  law,  has  not  begun.  She 
asserts  that  the  Board  cannot  find  it  has  jurisdiction  in 
view  of  the  non-Communist  affidavit  requirement,  because 
it  refuses  to  hear  the  matter  and,  refusing  to  hear,  it  can- 
not decide  or  find.  Similarly  she  asserts  that  the  Board 
cannot  find  it  has  jurisdiction  in  view  of  the  requirement 
that  a  charge  be  filed  and  be  served  within  six  months 
because  the  Board  admits  the  absence  of  service  until 
some  eighteen  months  after  the  acts. 

CONCLUSION 

Appellant  believes  it  is  manifest  that  she  is  entitled  to 
call  the  attention  of  the  court  to  the  complete  impossibility 
of  the  Board's  finding  it  has  jurisdiction  in  the  proceed- 
ing in  which  the  Board  would  have  het  testify,  that  the 
Administrative  Procedure  Act  and  the  recent  Supreme 
Court  cases  require  this  court  to  balance  her  private 
right  to  not  testify  against  the  public  interest  being  ad- 
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vanced  by  the  Board,  and  that  in  this  case  there  is  an 
arbitrary  and  unreasonable  attempt  by  government  of- 
ficials, acting  without  any  color  of  authority  in  the  Board's 
proceeding,  to  ask  this  court  to  compel  her  to  testify  al- 
though they  admit  the  facts  showing  they  have  no  juris- 
diction on  one  score  and  although  on  another  they  flatly 
refuse  to  consider  whether  they  have  jurisdiction  by  con- 
clusively presuming  that  their  action  is  within  their  juris- 
diction. To  seek  testimony  in  such  a  proceeding,  is  the 
type  of  ''officious  intermeddling"  to  which  the  courts  will 
not  require  submission.  Reasonable  consideration  to  pri- 
vate rights  in  the  balance  before  this  court  shows,  we 
respectfully  submit,  no  overbalancing  public  interest  that 
will  justify  an  invasion  of  appellant's  civil  rights. 

Respectfully  submitted, 

Anthony  J.  Kennedy, 
Carl  Kuchman, 
Gilford  G.  Rowland, 
Richard  Ernst, 

Attorneys  for  Appellant. 
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2  State  of  California  vs. 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

No.  45452-PH 

In  the  Matter  of 
FRED  S.  RENAULD  &  CO.,  a  Corporation, 

Debtor. 

AGREED     STATEMENT    ON    APPEAL 
PURSUANT  TO  RULE  76  F.R.C.P. 

Pursuant  to  Rule  76,  Federal  Rules  of  Civil  Pro- 
cedure providing  for  an  agreed  statement  of  the  case, 
the  debtor  herein,  Fred  S.  Renauld  &  Co.,  Inc.,  and 
its  counsel,  Rupert  B.  Turnbull,  Esq.,  and  the  tax 
claimant-creditor,  State  of  California,  Department 
of  Employment,  and  its  counsel,  Fred  N.  Howser, 
Attorney  General  of  the  State  of  California,  and 
Vincent  P.  Lafferty,  Deputy  Attorney  General,  do 
hereby  mutually  agree  to  the  following  statement  of 
the  case  showing  how  the  question  involved  arose, 
how  it  was  decided  in  the  United  States  District 
Court,  and  setting  forth  the  facts  necessary  to  de- 
cision by  the  Appellate  Court. 

The  Proceedings 
This  is  a  proceeding  under  Chapter  XI  of  the 
Bankruptcy  Act.  An  order  confirming  the  debtor's 
plan  of  arrangement  has  been  duly  entered.  The 
State  of  California  through  its  Department  of  Em- 
plojmient  filed  its  claim  in  the  amount  of  $1,503.98 
interest,  for  taxes  arising  under  the  Unemployment 
Insurance  Act.  Objections  to  the  claim  were  jointly 
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filed  by  the  debtor  and  receiver  and,  after  hearing, 
the  Referee  allowed  the  claim  except  for  the  amount 
of  $454.99. 

The  amount  disallowed  represents  the  tax  claimed 
as  due  from  the  debtor  based  upon  w^ages  paid  by  it 
to  certain  employees  after  its  incorporation  on 
July  1,  1946.  These  employees  had  (prior  to  incor- 
poration) been  employees  of  a  partnership  consist- 
ing of  Fred  S.  and  Naomi  Renauld,  and  the  partner- 
ship had,  during  the  year  1946,  paid  tax  on  the  first 
$3,000.00  in  wages  paid  to  each  employee. 

Upon  incorporation,  the  debtor  considered  that 
no  further  tax  need  be  paid  upon  wages  to  em- 
ployees who  had  during  the  partnership  operations 
(and  during  the  calendar  year)  received  $3,000,00. 
The  tax  claimant.  State  of  California,  assessed  the 
tax  upon  the  theory  and  contention  that  upon  in- 
corporation the  debtor  became  a  new  employer  and 
was  required  to  pay  tax  measured  by  the  first 
$3,000.00  paid  to  any  of  its  employees  regardless 
of  tax  paid  on  any  amount  paid  by  the  predeces- 
sor partnership  to  the  same  employees. 

The  Referee  ruled  that  in  the  calendar  year  1946,' 
the  partnership  and  the  corporation  were  one  ''em- 
ployer" under  the  California  Unemployment  In- 
surance Act  and  that  the  corporation  was  not  re- 
quired to  start  anew  the  $3,000.00  limitation  upon 
incorporation  on  July  1,  1946.  This  ruling  was 
predicated  upon  the  following : 

Necessary  Facts  Involved 
1.     On  July  1,  1946,  the  debtor  corporation  took 
over  a  business  w^hich  was  at  the  time   operated 
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by  a  partnership  composed  of  Fred   S.   Renauld 
and  his  wife. 

2.  That  the  consideration  for  the  transfer  of 
the  stock  from  the  partnership  to  the  corporation 
was  the  issuance  of  all  of  the  stock  of  the  corpora- 
tion to  the  said  Fred  S.  Renauld,  his  wife  having 
directed  that  her  vshare  of  such  stock  be  issued  to 
him  under  an  express  agreement  between  them  that 
the  stock  would  be  their  community  property ; 

3.  That  there  was  no  change  in  the  type  of  the 
business  or  the  place  of  business  after  it  was  trans- 
ferred to  the  corporation  and  that  the  actual  man- 
agement of  the  business  was  conducted  by  the  cor- 
poration through  and  by  its  sole  stockholder  Fred 
S.  Renauld  in  the  same  manner  as  it  had  been  con- 
ducted during  the  partnership  operations; 

4.  That  the  same  employees,  in  general,  per- 
formed services  for  the  corporation  as  performed 
services  for  the  partnership;  that  the  taxes  both 
before  and  after  July  1,  1946,  all  relate  to  the  cal- 
endar year  of  1946; 

5.  That  the  reserve  account  of  the  partnership 
with  the  California  Department  of  Employment 
was  transferred  to  the  corporation  and  that  the 
rate  of  contribution  or  merit  rating  of  the  part- 
nership with  the  said  Department  was  assigned  to 
the  corporation; 

6.  That  in  the  calendar  year  1*946  the  employ- 
ment of  the  persons  who  had  w^orked  for  the  part- 
nership and  who  continued  to  work  for  the  corpo- 
ration was  considered  as  one  employment  by  the 
corporation ; 

7.  That  the  corporation  had  taken  the  position 
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that  when  any  one  of  its  employees  had  been  paid 
the  Sinn  of  $3,000.00  as  an  employee  of  the  business 
here  involved  in  the  calendar  year  1946,  either  be- 
fore or  after  the  corporation  took  over  the  said 
business  from  the  said  partnership  on  the  first  day 
of  July  of  such  year,  that  then  and  in  that  event, 
the  corporation  was  not  liable  for  contributions 
under  the  California  Unemployment  Insurance  Act 
on  any  further  amounts  paid  to  such  employee  in 
excess  of  such  sum  of  $3,000.00  in  said  calendar 
year; 

8.  That  the  California  Department  of  Employ- 
ment took  the  position  that  the  corporation  was 
liable  for  contributions  under  the  California  Un- 
employment Insurance  Act  on  the  whole  of  the 
first  $3,000.00  paid  by  it  to  any  one  of  its  em- 
ployees in  the  calendar  year  of  1946  and  subsequent 
to  the  first  day  of  July  of  such  year,  notwithstand- 
ing the  fact  that  such  employee  had  been  paid  the 
whole  or  part  of  such  sum  of  $3,000.00  as  an  em- 

jjployee  of  the  business  here  involved  in  such  cal 
endar  year  and  before  the  corporation  took  over 
the  said  business  from  the  said  partnership  on  the 
first  day  of  July  of  such  year; 

9.  That  the  California  Department  of  Employ- 
ment, in  its  claim  here  involved,  had  included  the 
sum  of  $454.99,  which  it  asserted  was  owing  by  the 
corporation  because  of  the  fact  that  it  had  not  paid 
contributions  under  the  California  Unemployment 
Insurance  Act  on  the  whole  of  the  first  $3,000.00 
which  it  had  paid  to  each  of  its  employees  after 
they  became  employees  of  the  corporation  on  July 
1,  1946. 
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The  State  of  California  petitioned  for  review  of 
the  Referee's  order,  briefs  were  submitted  and  con- 
sidered and  arguments  heard  in  the  United  States 
District  Court  which  adopted  the  Findings  of  Fact 
of  the  Referee  as  its  own  and  issued  the  follow- 
ing Order: 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

No.  45452-PH 

In  the  Matter  of 

FRED  S.  RENAULD  &  CO.,  a  Corporation, 

Debtor. 
ORDER 

The  Petition  of  the  tax  claimant,  State  of  Cali- 
fornia, Department  of  Employment,  for  Review 
of  the  Order  of  Benno  M.  Brink,  Referee  in  Bank- 
ruptcy, dated  September  8,  1948,  denying  in  part 
the  claim  of  the  petitioner  for  taxes  having  come 
on  for  hearing  before  the  District  Court  of  the 
United  States,  Southern  District,  Central  Division, 
Honorable  Peirson  M.  Hall,  Judge  presiding,  on 
December  6,  1948,  the  debtor,  Fred  S.  Renauld  & 
Co.,  Inc.,  being  represented  by  Rupert  B.  Turn- 
bull,  Esq.,  counsel  for  the  debtor,  and  the  peti- 
tioner being  represented  by  Fred-  N.  Howser,  At- 
torney Oeneral  of  the  State  of  California  by  Vin- 
cent P.  Lafferty,  Deputy  Attorney  General,  and 
the  Points  and  Authorities  of  both  the  petitioner 
and  debtor  having  been  submitted  and  considered 
and  arguments  having  been  heard  and  the  court  be- 
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iiig  fully  advised  in  the  premises,  and  written  Find- 
ings of  Fact  and  Conclusions  of  Law  having  been 
made  herein,  it  is  hereby 

Ordered,  Adjudged  and  Decreed,  that  the  claim 
of  the  Department  of  Employment  of  the  State  of 
California  be  allowed  only  in  the  sum  of  $1,048.99, 
and  no  more,  and  that  the  portion  of  its  claim  in 
the  sum  of  $454.99  be  and  the  same  is  disallowed 
and  denied,  and  that  the  total  claim  of  the  Depart- 
ment of  Employment  of  the  State  of  California  be 
and  hereby  is  allowed  in  the  sum  of  $1,048.99  as  a 
prior  tax  claim  and  to  be  paid  as  such. 

PEIRSON  M.  HALL, 

Judge,  United  States  District 
Court. 

Dated :     January  14,  1949. 

From  this  Order  of  the  United  States  District 
Court  the  State  of  California  filed  the  following 
Notice  of  Appeal: 

No.  45452-PH 

In  the  Matter  of 
FRED  S.  RENAULD  &  CO.,  a  Corporation, 

Debtor. 

NOTICE  OF  APPEAL  TO  THE  CIRCUIT 
COURT  OF  APPEALS 

Notice  is  hereby  given  that  the  State  of  Cali- 
fornia, Department  of  Employment,  tax  claimant  in 
the  within  proceedings,  hereby  appeals  to  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  from 
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the  Order  of  the  United  States  District  Court, 
Southern  District  of  California,  Central  Di^dsion, 
and  of  Honorable  Peirson  M.  Hall,  Judge  thereof, 
denying  and  disallowing  in  part  the  claim  of  the 
said  Department,  entered  in  this  action  on  Jan- 
uary 17,  1949. 

FRED  N.  HOWSER, 
Attorney  General. 

CHARLES  W.  JOHNSON, 

Deputy  Attorney  General. 

WILLIAM   L.    SHAW, 

Deputy  Attorney  General. 

VINCENT  P.  LAFFERTY, 
Deputy  Attorney  General. 

By  /s/  VINCENT  P.  LAFFERTY, 
Attorneys  for  Tax  Claimant,  400  Plaza  Building, 
Sacramento  14,  California,  1100  South  Flower 
Street,  Los  Angeles  15,  California. 

Filed :    January  24,  1949. 

The  Question  Involved 

There  is  no  dispute  as  to  the  facts.  But  two  ques- 
tions are  involved  in  the  appeal,  to  wit : 

Point  I. 

'^Is  a  corporation  which  succeeds  to  a  partner- 
ship required  to  pay  miemployment  insurance  con- 
tributions on  the  first  $3,000.00  of  wages  paid  by 
the  corporation,  when  the  sole  change  in  the  busi- 
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ness  is  one  of  legal  entity  and  when  in  the  same 
calendar  year,  the  predecessor  partnership  had 
already  paid  unemployment  insurance  contribu- 
tions on  the  first  $3,000.00  paid  to  any  one  worker?" 

Point  II. 

Do  the  decisions  of  the  Appellate  Department  of 
the  Superior  Court  of  San  Francisco,  on  review 
from  judgments  of  the  Mmiicipal  Court,  being  de- 
cisions on  the  California  Employment  Tax  and  its 
application,  bind  on  the  Federal  Court  as  to  the 
California  Law? 

Points  Relied  Upon  by  Appellant 

In  support  of  its  position  that  the  debtor  is  re- 
quired to  pay  tax  on  the  first  $3,000.00  in  wages 
paid  by  it  regardless  of  that  limitation  on  what  is 
considered  as  taxable  wages  having  been  reached  by 
the  predecessor  partnership  the  State  of  California 
relies  on  the  following  points: 

(1)  That  the  corporation  was  a  new  ''employing 
unit"  and  a  new  and  different  "employer"  as  de- 
fined by  the  Unemployment  Insurance  Act  and  that 
the  pre-existing  partnership  cannot  be  considered 
together  with  the  corporation,  to  constitute  but  one 
''employer"  as  found  by  the  court. 

Unemployment  Insurance  Act  (3  Deering's  Gen- 
eral Laws  Act  8780D)  Sections  9,  8.5,  11,  37  and 
44.2(B). 

(2)  That  as  a  new  "employer"  the  debtor  cor- 
poration was  required  to  pay  tax  on  the  first 
$3,000.00  in  wages  paid  by  it  to  any  worker  regard- 
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less  of  wages  paid  to  the  worker  by  the  partner- 
ship, (ibid.) 

The  above  statement  is  agreed  to. 

FRED  N.  HOWSER, 
Attorney  General. 

CHARLES  W.  JOHNSON, 
Deputy  Attorney  General. 

WILLIAM   L.    SHAW, 

Deputy  Attorney  General. 

VINCENT  P.  LAFFERTY, 
Deputy  Attorney  General. 
By  /s/  VINCENT  P.  LAFFERTY, 
Attorneys  for  Tax  Claimant,  State  of  California, 
Department  of  Employment. 

/s/  RUPERT  B.  TURNBULL, 
Counsel  for  Debtor. 

/s/  GEORGE  GARDNER, 
Receiver. 

(Affidavit  of  Service  by  Mail  attached.) 
[Endorsed]:  Filed  Feb.  24,  1949. 
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United  States  District  Court,  Southern  District  of 
California,  Central  Division 

No.  45452-PH— Bkcy. 

In  the  Matter  of 
FRED  S.  RENAULD  &  CO.,  a  Corporation, 

Debtor. 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  from  1  to  10,  inclusive,  contain  the  orig- 
inal Agreed  Statement  on  Appeal  Pursuant  to  Rule 
76  F.R.C.P.  which  constitutes  the  record  on  appeal 
to  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amounted  to  $1.60 
which  sum  has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  28th  day  of  February,  A.D.  1949. 

[Seal]  EDMUND  L.  SMITH, 

Clerk. 

By  /s/  THEODORE    HOCKE, 
Chief  Deputy. 
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[Endorsed]  :  No.  12198.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  State  of  Califor- 
nia, Department  of  Employment,  Appellant,  vs. 
Fred  S.  Renauld  &  Co.,  Debtor,  and  George  Gard- 
ner, Receiver  of  the  Estate  of  Fred  S.  Renauld  & 
Co.,  Debtor,  Appellees.  Transcript  of  Record.  Ap- 
peal from  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division. 

Filed  March  1,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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BRIEF  FOR  APPELLANT 

STATEMENT  OF  CASE  A!\!D  JURISDICTION 

The  within  case  arises  on  an  agreed  statement  on 
appeal  pursuant  to  Rule  76,  F.  R.  C.  P. 

This  is  a  proceeding  under  Chapter  XI  of  the  Bank- 
ruptcy Act.  An  order  confirming  the  debtor's  plan  of 
arrangement  has  been  duly  entered.  The  State  of 
California  through  its  Department  of  Employment 
filed  its  claim  in  the  amount  of  $1,503.98  interest,  for 
taxes  arising  under  the  Unemployment  Insurance  Act. 


Objections  to  the  claim  were  jointly  filed  by  the 
debtor  and  receiver  and,  after  hearing,  the  referee 
allowed  the  claim  except  for  the  amount  of  $454.99. 

The  amount  disallowed  represents  the  tax  claimed 
as  due  from  the  debtor  based  upon  wages  paid  by  it 
to  certain  employees  after  its  incorporation  on  July 
1,  1946.  These  employees  had  (prior  to  incorporation) 
been  emjDloyees  of  a  partnership  consisting  of  Fred 
S.  and  Naomi  Renauld,  and  the  partnership  had, 
during  the  year  1946,  paid  tax  on  the  first  $3,000  in 
wages  paid  to  each  employee. 

Upon  incorporation,  the  debtor  considered  that  no 
further  tax  need  be  paid  upon  wages  to  employees 
who  had  during  the  partnership  operations  (and  dur- 
ing the  calendar  year)  received  $3,000.  The  tax  claim- 
ant, State  of  California,  assessed  the  tax  upon  the 
theory  and  contention  that  upon  incorporation  the 
debtor  became  a  new  employer  and  was  required  to 
pay  tax  measured  by  the  first  $3,000  paid  to  any  of 
its  employees  regardless  of  tax  paid  on  any  amount 
paid  by  the  predecessor  partnership  to  the  same  em- 
ployees. 

The  referee  ruled  that  in  the  calendar  year  1946, 
the  partnership  and  the  corporation  were  one  "em- 
ployer" under  the  California  Unemployment  Insur- 
ance Act  and  that  the  corporation  was  not  required  to 
start  anew  the  $3,000  limitation  upon  incorporation 
on  July  1,  1946. 

Upon  petition  for  review  of  the  order  of  the  referee, 
the  Judge  of  the  United  States  District  Court  affirmed 
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the  order  of  the  referee  and  adopted  the  findings  of 
fact  and  the  conclusions  of  law  of  the  referee  as  those 
of  the  United  States  District  Court. 

STATEMENT  OF  FACTS 

On  July  1,  1946,  the  debtor  corporation  took  over  a 
business  which  was  at  the  time  operated  by  a  partner- 
ship composed  of  Fred  S.  Renauld  and  his  wife  (Tr., 
pp.  3,  4).  There  was  no  change  in  the  type  of  the  busi- 
ness or  the  place  of  business  after  assumption  thereof 
by  the  corporation  and  the  actual  management  was 
conducted  by  the  corporation  through  and  by  its  sole 
stockholder  Fred  S.  Renauld  in  the  same  manner  as 
it  had  been  conducted  during  the  partnership  opera- 
tions (Tr.,  p.  4).  The  same  employees,  in  general, 
performed  services  for  the  corporation  as  performed 
services  for  the  partnership ;  and  the  taxes  both  before 
and  after  July  1,  1946,  all  relate  to  the  calendar  year 
1946  (Tr.,  p.  4),  the  reserve  account  of  the  partner- 
ship with  the  appellant  was  transferred  to  the  corpo- 
ration and  the  rate  of  contribution  or  merit  rating  of 
the  partnership  was  assigned  to  the  corporation  (Tr., 
p.  4).  In  the  calendar  year  1946,  the  employment  of 
the  persons  who  had  worked  for  the  partnership  and 
who  continued  to  work  for  the  corporation  was  con- 
sidered as  one  employment  by  the  corporation  (Tr., 
p.  4).  The  corporation  had  taken  the  position  that 
when  any  one  of  its  employees  had  been  paid  the  sum 
of  $3,000  as  an  employee  of  the  business  here  involved 
in  the  calendar  year  1946,  either  before  or  after  the 
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corporation  took  over  the  business  from  the  partner- 
ship, that  then  and  in  that  event,  the  corporation  was 
not  liable  for  contributions  under  the  California  Un- 
employment Insurance  Act  on  any  further  amounts 
paid  to  such  employee  in  excess  of  such  sum  of  $3,000 
in  said  calendar  year  (Tr.,  p.  5).  The  appellant  took 
the  position  that  the  corporation  was  liable  for  con- 
tributions under  the  statute  on  the  whole  of  the  first 
$3,000  paid  by  it  to  any  one  of  its  employees  in  the 
calendar  year  of  1946,  and  subsequent  to  the  first  day 
of  July  of  such  year,  notwithstanding  the  fact  that 
such  employee  had  been  jDaid  the  whole  or  part  of  such 
siun  of  $3,000  as  an  employee  of  the  business  involved 
in  such  calendar  year  and  before  the  corporation  took 
over  the  said  business  from  the  partnership  on  July  1, 
1946  (Tr.,  p.  5).  In  the  claim  tiled  by  the  appellant 
in  the  debtor  proceedings,  there  was  included  the  smn 
of  $454.99  which  appellant  asserts  was  owing  by  the 
corporation  because  of  the  fact  that  it  had  not  paid 
contributions  under  the  California  Unemployment 
Insurance  Act  on  the  whole  of  the  first  $3,000  which 
it  had  paid  to  each  of  its  employees  after  they  became 
employees  of  the  corporation  on  July  1,  1946  (Tr., 
p.  5). 

SPECIFICATION  OF  ERRORS 

Appellant  contends : 

1.  That  the  judgment  of  the  court  below  in  affirm- 
ing the  order  of  the  referee  disallowing  that  portion  of 
the  claim  which  represents  the  tax  assessed  on  the  first 
$3,000  in  wages  paid  by  the  corporation  was  erroneous 


—  5  — 

and  improper  under  the  statutes  of  the  State  of  Cali- 
fornia. 

2.  That  the  conclusion  of  the  court  below  that  it 
was  bound  to  follow  an  unreported  decision  of  the 
superior  court  of  the  state  and  an  unreported  decision 
of  the  appellate  department  of  the  superior  court  was 
erroneous. 

APPELLANT'S  ARGUMENT 
I 

The  judgment  denying  a  portion  of  the  claim  is  in 
error.  The  corporation  became  a  new  employing  unit 
upon  succeeding  to  the  partnership  and  should  have 
paid  taxes  on  the  first  $3,000  of  wages  paid  by  it  to 
any  worker  during  the  same  calendar  year. 

In  deciding  the  purely  legal  question  involved,  the 
court  will  be  required  to  place  a  construction  upon  cer- 
tain terms  defined  in  the  Unemployment  Insurance 
Act  (3  Deering's  General  Laws,  Act  8780D).  Accord- 
ingly, these  terms  and  definitions  will  be  set  forth 
herein,  in  their  pertinent  parts. 

The  Unemployment  Insurance  Act  establishes  an 
excise  tax  on  the  right  to  employ. 

Steivart  Machine  Co.  v.  Davis,  301  U.  S.  548,  81 

L.Ed.  1279; 
GiUmn  v.  Johnson,  7  Cal.  (2)  744,  63  P.  (2)  810. 

The  tax  is  measured  by  wages  paid  to  persons  per- 
forming services  in  employment  covered  by  the  stat- 
ute (Section  37,  Unemployment  Insurance  Act). 
Not  all  amounts  paid  as  wages,  however,  are  taxable. 
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The  statute  itself  excludes  from  the  definition  of  the 
term  "wages"  remuneration  in  excess  of  $3,000  paid 
to  any  one  worker  by  "an  employer"  in  any  calendar 
year. 

"Sec.  11.  (a)  except  as  hereinafter  in  this  sec- 
tion provided  the  term  "wages"  means: 

(1)  All  remuneration  payable  for  personal  serv- 
ices,   *    *    *." 

"(c)  If,  when,  and  during  such  time  as  the  defi- 
nition of  the  term  'wages'  as  contained  in  the 
Federal  Unemplojmient  Tax  Act  excludes  from 
'wages'  any  one  or  more  of  the  following  types  of 
payments,  then  such  type  or  types  of  payments  as 
are  so  excluded  shall  likewise  be  excluded  from  the 
definition  of  wages  as  contained  in  subsection  (a) 
of  this  section : 

(1)  That  part  of  the  remuneration  which,  after 
remuneration  equal  to  three  thousand  dollars 
($3,000)  has  been  paid  to  an  individual  by  an  em- 
ployer with  respect  to  employment  during  any 
calendar  year  is  paid  after  December  31,  1939,  and 
prior  to  Januarj^  1,  1947,  to  such  individual  by 
such  employer  with  respect  to  employment  during 
such  calendar  year;  or  that  part  of  the  remunera- 
tion which,  after  remuneration  equal  to  three  thou- 
sand dollars  ($3,000)  with  respect  to  employment 
after  1938,  has  been  paid  to  an  individual  by  an 
employer  during  any  calendar  year  after  1946,  is 
paid  to  such  individual  by  such  'employer  during 
such  calendar  year ; ' '. 

The  federal  exemption  from  taxation  upon  wages 
in  excess  of  $3,000  is  contained  in  Section  1607(b)  of 
the  Federal  Unemployment  Tax  Act  (Internal  Reve- 
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nue  Code  1607(b)(1)),  and  is  reflected  in  Treasury 
Regulations  Section  403.227  relating  to  "wages." 

The  $3,000  limitation  on  what  constitutes  wages  as 
above  noted,  however,  is  a  limitation  which  may  be 
taken  advantage  of  only  by  "an  employer."  Nothing 
is  said  in  the  statute  which  would  sanction  use  of  the 
limitation  by  the  successor  of  an  employer  in  the 
manner  here  sought.  The  limitation  was  utilized  by 
the  partnership  and  jjroperly  so.  The  propriety  of  its 
attempted  use  by  the  corporation  (based  upon  wages 
paid  by  the  partnership)  is  neither  apparent  from  the 
statute,  wherein  it  defines  the  terms  "employer"  "em- 
ploying unit,"  nor  from  general  principles  of  law 
which  clearly  distinguish  between  a  partnership  and 
a  corporation  as  a  legal  entity. 

Section  9  of  the  statute  defines  the  term  "employer" 
in  part  as  follows : 

Section  9  "Employer"  means : 

"(b)  Any  individual  or  employing  unit  which 
acquired  the  organization,  trade  or  business,  or 
substantially  all  the  assets  thereof,  of  another 
whicli  at  the  time  of  such  acquisition  was  an  em- 
ploj^er  subject  to  this  act." 

"(c)  'Employing  unit',  as  used  in  this  act, 
means  any  individual  or  type  of  organization,  in- 
cluding any  partnership,  *  *  *  or  corporation 
whether  domestic  or  foreign    *    *    *." 

Lest  any  doubt  exist  as  to  the  intention  of  the  Legis- 
lature to  differentiate  clearly  betw^een  a  partnership 
and  a  corporation  as  an  employing  unit,  the  statute 
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in  Section  8.5  thereof  separately  defines  "emplojdng 
unit ' '  in  pertinent  part : 

"Sec.  8.5.  'Employing  unit,' as  used  in  this  act, 
means  any  individual  or  type  of  organization,  in- 
cluding any  partnership,  association,  trust,  estate, 
joint  stock  company,  insurance  company,  corpora- 
tion whether  domestic  or  foreign,  and  the  receiver, 
trustee  in  bankruptcy,  trustee  or  successor  thereof, 
and  the  legal  representative  of  a  deceased  person, 
which  has,  or  subsequent  to  January  1,  1936,  had, 
in  its  employ  one  or  more  individuals  performing 
services  for  it  within  this  State    *    *    "." 

No  contention  can  successfully  be  made  in  this 
matter  that  there  is  no  difference  in  law  between  a 
partnership  and  a  corporation.  The  one  is  an  associa- 
tion of  two  or  more  persons  to  carry  on  a  business,  the 
other  is  an  artificial  person  created  by  law.  Each,  how- 
ever, may  be  an  employer  required  to  pay  unemploy- 
ment insurance  taxes.  Section  37  of  the  Unemploy- 
ment Insurance  Act  provides : 

"(a)  Employer  contributions  to  the  imemploy- 
ment  fund  shall  accrue  and  become  payable  by 
every  employer  for  each  calendar  year  in  which  he 
is  subject  to  this  act,  with  respect  to  wages  paid 
for  emplo^mient.  Such  contributions  shall  become 
due  and  be  paid  to  the  conunission  for  the  unem- 
ployment fund  hy  each  employer  in  accordance 
with  this  act  and  shall  not  be  deducted  in  whole  or 
in  part,  from  the  wages  of  individuals  in  his  em- 
ploy." (Emphasis  supplied.) 

The  use  of  the  words  "every  employer"  and  "each 
employer"  in  the  above  quoted  section  considered  in 
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connection  wdth  the  definition  of  "employer"  and 
"employing  miit"  as  heretofore  set  forth  indicate  a 
clear  intention  that  each  separate  entity  enmiierated 
by  the  statute  as  an  "employing  unit"  should  be  sub- 
ject to  making  contributions  as  provided  by  law,  which 
includes  payment  of  taxes  on  the  first  $3,000  paid  as 
wages  to  any  one  worker  in  the  calendar  year. 

In  addition  to  the  already  enumerated  sections  of 
the  statute  showing  a  clear  differentiation  between  a 
partnership  and  a  corporation  as  employing  units 
under  the  Unemployment  Insurance  Act  there  is  a 
regulation  of  the  Department  of  Emplo}T.nent,  which 
administers  the  statute,  directly  in  point.  Of  this  regu- 
lation the  court  is  entitled  to  take  judicial  notice. 

Anders  v.  State  Board  of  Equalization,  82  Cal. 

App.  (2)  88,  98,  185  P.  (2)  883; 
Allen  V.  Industrial  Accident  Commission,  3  Cal. 

(2)  214,  43  P.  (2)  787; 
Wood  V.  Kennedy,  117  Cal.  App.  53,  60,  3  P.  (2) 

366. 

The  regulation  referred  to  is  Regulation  65,  Cali- 
fornia Administrative  Code,  Title  22,  which  provides : 
"If  remuneration  paid  for  subject  employment 
performed  for  an  employer  during  any  calendar 
year  exceeds  $3,000,  the  taxable  wage  shall  not  in- 
clude that  part  of  such  remuneration  which  is  in 
excess  of  the  first  $3,000  paid.  If  the  employee 
worlds  for  more  than  one  employer  during  the 
calendar  year,  each  of  his  employers  shall  include 
as  wages  the  first  $3,000  paid  to  such  employee 
with  respect  to  subject  emplojanent  during  such 
calendar  year    *    *    *."  (Emphasis  supplied) 
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It  is  submitted  that  the  interpretation  placed  upon 
the  statute  by  the  administrative  agency  charged  by 
the  Legislature  with  the  duty  of  administering  it  is 
entitled  to  great  weight,  and  that  the  court  should  not 
depart  from  such  construction  unless  it  is  clearly  er- 
roneous or  unauthorized. 

Coca  Cola  Co.  v.  State  Board  of  Equalization, 
25Cal.  (2)  918,  156  P.  (2)  1; 

National  Labor  Relations  Board  v.  Hearst  Pub- 
lications, 322  U.  S.  Ill,  64  Sup.  Ct.  Rep.  851. 

In  the  last  cited  case  Mr.  Justice  Rutledge  stated 
for  the  court : 

"*  *  *  Undoubtedly  questions  of  statutory 
interpretation,  especially  when  arising  in  the  first 
instance  in  judicial  proceedings,  are  for  the  courts 
to  resolve,  giving  appropriate  weight  to  the  judg- 
ment of  those  whose  special  duty  is  to  administer 
the  statute.  Norwegian  Nitrogen  Products  Co.  vs. 
United  States,  288  U.  S.  294;  United  States  vs. 
American  Trucking  Associations  Inc.,  310  U.  S. 
534.  But  where  the  question  is  one  of  specific  ap- 
plication of  a  broad  statutory  term  in  a  proceeding 
in  which  the  agency  administering  the  Statute  must 
determine  it  initially,  the  reviewing  court's  func- 
tion is  limited.    *    *    *." 

Appellant  submits  that  the  clear  and  proper  inter- 
pretation of  the  statute  requires  that  a  corporation 
which  succeeds  to  the  business  of  a  partnership  be 
considered  as  a  new  employer  required  to  pay  taxes  on 
wages  paid  to  any  one  employee  up  to  the  amount  of 
$3,000  in  any  calendar  year,  regardless  of  any  amounts 
paid  by  a  predecessor. 
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The  corporate  form  of  existence  obviously  was 
chosen  by  the  debtor  to  avoid  certain  liabilities  attach- 
ing to  continued  operation  as  a  partnership.  In  accept- 
ing the  advantages  of  this  form  of  business  entity  the 
debtor  should  likewise  be  required  to  accept  its  dis- 
advantages. In  equity  the  business  should  not  be  per- 
mitted to  shed  its  characteristics  and  liabilities  as  a 
partnership  and  at  the  same  time  cling  on  to  advan- 
tages properly  enjoyed  by  the  partnership  in  order 
to  avoid  a  tax  liability.  This  is  especially  true  in  the 
absence  of  express  statutory  authority  so  to  do,  which 
authority  does  not  exist  in  this  case. 

It  is  further  submitted  that  were  the  Legislature, 
in  its  wisdom,  to  have  intended  that  a  successor  em- 
ployer should  enjoy  the  benefits  of  amounts  paid  to 
workers  by  the  predecessor,  with  regard  to  the  $3,000 
limitation  on  taxable  wages,  it  would  have  said  so.  The 
very  omission  of  language  rendering  non  taxable  such 
wages  and  failing  to  j^rovide  that  wages  of  the  pre- 
decessor might  be  "tacked  on"  to  wages  paid  by  the 
successor  employer  is  a  significant  guide  to  the  con- 
struction of  the  statute  which  lends  weight  to  the  fact 
that  not  only  was  such  "tacking  on"  not  provided  for, 
but,  in  fact,  was  not  intended. 

To  hold  that  a  successor  corporate  employer  and  a 
predecessor  partnership  employer  constituted  but 
"one  employer"  under  a  tax  statute  and  thus  relieve 
the  corporation  of  a  tax  liability  is  to  ignore  the  clear 
terms  of  the  statute  which,  far  from  exempting  suc- 
cessor emf)loying  units,  expressly  declares  that  "each 


—  12  — 

employer"  and  "every  emi^loyer"  shall  pay  the  tax 
on  wages  paid  by  it  as  defined  by  statute  (i.e.  up  to  the 
first  $3,000  in  wages  paid  to  any  worker). 

Appellant  is  not  luunindful  that  the  court  below 
was  impressed  by  the  identity  of  actual  o\^mership, 
the  identity  of  the  workers  involved,  the  identity  of 
actual  management  and  the  identity  of  the  business 
transacted  after  incorporation  with  those  factors  as 
they  existed  during  the  partnership  operations,  in 
issuing  judgment  denying  a  part  of  the  appellant's 
claim.  The  appellant  is  not  so  impressed  and  respect- 
fully submits  that  this  court  should  not  be  so  im- 
pressed. 

The  factors  mentioned  are  not  without  importance 
with  reference  to  the  question  of  whether  the  pred- 
ecessor's reserve  account  should  be  transferred  to 
the  successor.  The  statute  eniunerates  many  of  these 
factors  (Unemployment  Insurance  Act,  Section  41.5) 
as  groimds  for  transfer  of  the  reserve  accoimt  which 
transfer  was  made  in  this  case.  The  statute  provides 
that  when  these  factors  exist,  the  successor  employer 
may  have  the  benefit  of  the  merit  rating  or  lowered 
rate  of  contribution  held  by  the  predecessor  (ibid.) 
and  this  was  accomplished  in  this  case. 

Nothing,  however,  is  said  in  the  statute  about  these 
factors  constituting  grounds  for  considering  a  new 
employing  unit  and  its  predecessor  as  ' '  one  employer ' ' 
for  purposes  of  the  $3,000  limitation  on  wages  subject 
to  the  tax.  The  very  silence  of  the  statute  in  this 
regard  bespeaks,  most  eloquently,  the  intention  that 
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these  factors  not  be  considered  for  the  purpose  in- 
volved. 

Further  cogent  evidence  of  the  legislative  intent  to 
tax  each  new  employer  on  the  first  $3,000  of  wages 
paid  by  it,  regardless  of  amounts  paid  by  a  predecessor 
to  its  workers,  is  found  in  Section  44.2(b)  of  the 
statute  which  provides  for  refunds  to  workers  when 
employee  contributions  have  been  made  on  amounts 
in  excess  of  $3,000  paid  to  them  by  more  than  one 
employer. 

"Section  44.2(b).  If  by  reason  of  a  worker 
rendering  service  for  more  than  one  employer 
during  any  calendar  year  after  the  calendar  year 
1943,  the  wages  of  the  worker  with  respect  to  em- 
ployment during  such  year  exceed  three  thousand 
dollars  ($3,000),  the  worker  shall  be  entitled  to  a 
refund  of  any  amount  of  tax,  with  respect  to  such 
wages,  imposed  by  section  44,  deducted  from  such 
wages  and  paid  to  the  commission,  w^hich  exceeds 
the  tax  with  respect  to  the  first  three  thousand  dol- 
lars  ($3,000)   of  such  wages  received     *     *     *." 

No  such  provision  for  refund  is  made  to  "an  em- 
jDloyer"  or  to  "every  employer"  who,  on  the  contrary 
is  expressly  required  to  pay  tax  on  all  wages  paid  by 
it  up  to  the  amount  of  the  limitation  on  taxability 
thereof. 

The  appellant  submits : 

(1)  That  the  corporation  was  a  new  "employing 
unit"  and  a  new  and  different  "employer"  as  defined 
by  statute  and  that  the  preexisting  partnership  cannot 
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be  considered,  together  with  the  corporation,  to  con- 
stitute but  one  "employer"  as  found  by  the  court 
below. 

(2)  That  the  statute  (which  enumerates  "each  em- 
ployer" and  "every  employer")  intends  that  each 
new  entity  Avhich  succeeds  to  a  business  shall  pay  tax 
as  required  on  all  wages  up  to  the  limit  on  taxability. 

(3)  That  the  partnership  was  dissolved  and  dead, 
thus  possessing  no  capacity  to  assist  the  corporation 
which  succeeded  to  it,  in  the  manner  here  claimed. 

(4)  That  the  incidental  factors  to  the  change  in 
employing  unit,  such  as  control  of  management, 
ownership  and  identity  of  workers  before  and  after 
the  acquisition  is  totally  irrelevant  and  unimportant 
so  far  as  the  $3,000  limit  on  taxable  wages  is  con- 
cerned. 

(5)  That  nowhere  in  the  statute  can  language  be 
found  which  would  justify  the  "tacking  on"  of  wages 
paid  by  a  predecessor  in  order  to  avoid  a  tax  liability 
assessed  against  the  successor. 

The  appellant  concludes  and  submits  that  the  judg- 
ment of  the  court  below  denying  that  part  of  the  tax 
claim  which  relates  to  wages  paid  by  the  corporation 
but  which  the  debtor  considered  exempt  under  the 
$3,000  limitation,  is  in  error  and  should  be  modified 
by  the  allowance  of  the  claun  in  full  and  as  filed  by 
the  tax  claimant. 

II 

The  question  raised  by  this  point  concerns  the  ex- 
tent to  which,  if  at  all,  a  decision  of  the  superior  court 
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and  a  decision  of  the  appellate  department  of  the 
superior  court  constitute  the  rule  of  decision  in  federal 
court  under  the  Federal  Rules  of  Decision  Act  (Judi- 
ciary Act  of  1789,  Section  34,  Rev.  Stat.  Section  721, 
28  U.  S.  C.  A.  Section  725)  and  Section  1,  Article  IV 
of  the  United  States  Constitution. 

The  significance  of  this  question  is  derived  from  the 
existence  of  a  single  decision  from  each  such  forum 
on  the  issue  before  this  court. 

California  Employment  Coynmission  v.  Ranso- 
hoff's  Inc.  (Mun.  Ct.,  S.  F.,  No.  169784,  Appel- 
late Department  of  Superior  Court  No.  1618, 
(1944)); 

J.  F.  Barrett  and  Harry  H.  Hilp  v.  California 
Employment  Commission  (Superior  Court,  S. 
F.,  No.  341890,  (1945)). 

These  two  decisions  constitute  the  only  judicial 
ex23ression  on  the  question  to  be  found  in  California 
law.  It  is  the  position  of  the  appellant  that  their  capac- 
ity to  bind  federal  courts  as  precedent  is  completely 
negative  for  the  following  reasons : 

1.  Neither  case  constitutes  binding  precedent,  even 
in  California. 

2.  Neither  settles  the  law  on  the  subject,  even  in 
California. 

3.  Each  erroneously  decides  the  law. 

4.  They  are  decisions  of  a  court  of  first  instance, 
are  the  only  state  decisions  on  the  subject  and  their 
existence  can  be  determined  only  by  an  examination 
of  court  records. 
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A.  This  Court  Is  Not  Bound  to  Follow  the  Barrett  and 
Hilp  Case  (Supra)  in  Deciding  the  Question  at  Bar 

The  cited  case  was  one  brought  against  your  appel- 
lant in  a  foriun  selected  by  the  plaintiff  Barrett  and 
Hilp.  It  involved  the  question  of  whether  a  new  entity 
resulted  when  a  limited  partnership  succeeded  the 
general  partnership  of  Barrett  and  Hilp  so  far  as  the 
$3,000  limitation  on  amounts  considered  as  "wages" 
is  concerned.  The  Superior  Court  of  the  State  of  Cali- 
fornia in  and  for  the  County  of  San  Francisco  decided 
no  new  entity  was  created.  No  w^ritten  opinion  decid- 
ing the  cause  exists.  No  appeal  was  taken  from  the 
judgment. 

Preliminarily,  the  case  fails  to  constitute  compelling 
authority  by  reason  of  fundamentally  different  facts. 
In  the  Barrett  and  Hilp  case,  one  partnership  was 
succeeded  by  another.  In  the  case  at  bar,  the  partner- 
ship form  w^as  entirely  abandoned  in  favor  of  corpo- 
rate existence.  Secondly,  the  case  fails  to  constitute 
compelling  authority  under  the  ruling  of  the  United 
States  Supreme  Court  in  King  v.  United  Commercial 
Travelers,  333  U.  S.  153,  92  L.  Ed.  609  (1948),  68  S. 
Ct.  488. 

The  Supreme  Court  in  that  case  held  that  a  federal 
court  sitting  in  South  Carolina  need  not  follow  a  court 
of  common  pleas  decision  of  that  jurisdiction  where 
it  did  not  appear  that  the  decisions  of  such  court 
were  authoritative  expositions  of  that  state's  "law." 
The  court  noted  that  (as  in  the  Barrett  and  Hilp 
matter)  in  future  matters  between  different  parties  a 
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common  pleas  decision  does  not  exact  conformity  from 
either  the  same  court  or  lesser  courts  and  may  be 
ignored  by  other  courts  in  common  pleas  without  com- 
punction. Of  ]3ai'ticular  significance  is  the  court  state- 
ment: 

"Secondly,  the  difficulty  of  locating  Common 
Pleas  decisions  is  a  matter  of  great  practical  sig- 
nificance. Litigants  could  find  all  the  decisions  on 
any  given  subject  only  by  laboriously  searching  the 
judgment  rolls  in  all  of  South  Carolina's  forty-six 
counties.  To  hold  that  federal  courts  must  abide 
by  Conunon  Pleas  decisions  might  well  put  a  pre- 
miiun  on  the  financial  ability  required  for  exhaus- 
tive screening  of  the  judgment  rolls  or  for  the 
maintenance  of  private  records.  In  cases  where  the 
parties  could  not  afford  such  practices,  the  result 
would  often  be  to  make  their  rights  dependent  on 
chance;  for  every  decision  cited  by  counsel  there 
might  be  a  dozen  adverse  decisions  outstanding  but 
undiscovered. 

"In  affirming  the  decision  below,  we  are  deciding 
only  that  the  Circuit  Court  of  Appeals  did  not 
have  to  follow  the  decision  of  the  Court  of  Com- 
mon Pleas  for  Spartanburg  County.  We  do  not 
purport  to  determine  the  correctness  of  its  ruling 
on  the  merits.  Nor  is  our  decision  to  be  taken  as 
promulgating  a  general  rule  that  federal  courts 
need  never  abide  by  determinations  of  state  law 
by  state  trial  courts.  As  indicated  by  the  Fidelity 
Union  Trust  Co.  Case,  other  situations  in  other 
states  may  well  call  for  a  different  result. ' ' 

The  Barrett   and  Hilp  decision   represents   but   a 
single  opinion  of  a  trial  court  of  the  state  forum.  It 
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does  not  even  attain  to  the  dignity  of  a  written  deci- 
sion. It  is  totally  imreiDorted.  It  concludes  only  the 
parties  to  the  action  in  which  judgment  was  rendered. 
Appellant  submits,  accordingly,  that  it  falls  directly 
within  the  rationale  of  the  King  v.  United  Commercial 
Travelers  decision  (supra)  and  thus  cannot  be  consid- 
ered as  compelling  authority  in  the  case  at  bar. 

B.  The  Decision  of  the  Appellate  Department  of  the  Su- 
perior Court  in  the  Ransohoff  Case  (Supra)  Is  Not 
Binding  on  the  Courts  of  the  United  States  in  the 
Matter  at  Bar 

The  Ransohoff  action  was  filed  by  your  appellant 
against  the  defendant  Ransohoff  corporation  in  the 
Municipal  Court  in  San  Francisco  and  resulted  in 
judgment  for  the  plaintiff  which  was  appealed  to  the 
appellate  department  of  the  superior  court.  The  facts 
of  the  Ransohoff  case  are  virtually  identical  with  those 
in  the  matter  before  this  court  and,  as  here,  involved 
the  question  of  whether  a  new  entity  came  into  being 
when  a  corporation  succeeded  to  a  partnership.  A 
memorandum  opinion  deciding  the  cause  was  prepared 
but  has  not  been  included  in  any  of  the  reports.  No 
further  avenue  of  appeal  was  open  to  your  appellant. 

It  may  be  conceded  that  the  appellate  dejoartment  of 
the  superior  court  is  a  court  of  final  jurisdiction  on 
appeal  from  the  judgment  of  the  municipal  court. 

Nelson  v.  Darling,  103  Cal.  App.  523,  284  P.  1095 ; 
Johnston  v.  Wolf,  208  Cal.  286,  280  P.  980. 

It  is  submitted,  however,  that  the  effect  of  the 
finality  of  such  a  judgment  is  to  be  found  more  in  the 


—  19  — 

fact  that  the  judgment  of  the  appellate  department 
of  the  superior  court  renders  its  decision  a  matter 
"res  adjudicata"  rather  than  a  decision  to  be  accorded 
consideration  under  the  doctrine  of  "stare  decisis." 

Research  has  disclosed  but  one  decision  concerning 
the  effect  to  be  accorded  a  decision  of  the  aj)pellate 
department  of  the  superior  court.  In  the  case  In  Be 
Wiegand,  27  F.  Supp.  p.  725,  the  Judge  of  the  District 
Court,  S.  D.  California,  Central  Division  (1939) 
stated : 

"In  fact,  the  appellate  department  is  known  at  the 
Bar  as  'the  little  supreme  court',  as  to  matters 
within  its  jurisdiction.  Unless  its  decisions,  there- 
fore, should  conflict  with  the  district  courts  of 
appeal  or  with  the  Supreme  Court  of  California, 
they  are  binding  on  all. ' ' 

The  holding  of  the  district  court  which  followed 
the  opinion  of  the  aj^pellate  department  of  the  super- 
ior court  was  subsequently  reversed  by  the  circuit 
court  of  appeals,  for  the  9th  circuit  in  Bank  of 
America  v.  Sampsell,  No.  9472  (1940),  114  F.  (2)  211. 

Despite  the  appellation  generously  accorded  the  Ap- 
pellate Department  of  the  Superior  Court  as  being 
the  "little  supreme  court,"  it  is  respectfully  submitted 
that  the  opinions  of  this  court  are  not  binding  upon 
the  District  Courts  of  Appeal,  the  Supreme  Court  or, 
indeed,  upon  the  Superior  Courts  or  Appellate  De- 
partment thereof  in  any  county  outside  of  the  one  in 
which  the  opinion  was  rendered.  In  addition,  these 
opinions  are  not  required  by  law  to  be  reported,  those 
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which  are  reported  reach-  that  state  solely  at  the  whim 
of  the  department  issuing  the  decision. 

The  RansoJioff  decision  was  not  among  those  so  dig- 
nified. It  is  an  unreported  decision  and  your  appellant 
submits  that  this  fact  renders  it  subject  to  the  same 
objection  which  was  made  in  King  v.  United  Commer- 
cial Travelers  (supra). 

The  Ransohoff  decision  represents  the  only  decision 
in  California  that  may  lay  claim  to  any  vestige  of 
appellate  dignity,  however  slight  that  vestige  may  be. 
Being  the  only  decision  on  the  point  by  the  forimi 
involved,  it  cannot  be  said  to  constitute  a  ' '  rule  of  deci- 
sion" even  in  California. 

Any  efficacy  which  the  decision  might  be  said  to 
possess  is  further  diminished  by  reason  of  the  fact 
that  it  is  a  decision  reversing  a  municipal  court  judg- 
ment which  was  issued  at  a  time  when  the  jurisdiction 
of  the  municipal  court  in  such  tax  matters  was  being 
questioned  on  appeal  in  another  case.  The  date  of  the 
opinion  by  the  appellate  department  of  the  superior 
court  was  March  10,  1944.  On  February  7,  1944,  the 
District  Court  of  Appeal  of  the  State  of  California 
decided  that  in  cases  in  which  the  defendant  denied  he 
was  an  employer  under  the  Unemplojmient  Insurance 
Act  that  the  question  of  the  legality  of  the  tax  was 
put  in  issue.  Over  this  question  the  municipal  court 
has  no  jurisdiction. 

California  Employment  Stabilisation  Commission 
V.  Municipal  Court  of  the  City  and  County  of 
San  Francisco,  62  Cal.  App.  (2)  781,  145  P. 
(2)  361. 
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Although  the  district  court  decision  preceded  the 
RansoJioff  decision  by  one  month,  the  Ransohoff  case 
had  been  tried  in  the  municipal  court  over  a  year  prior 
to  its  issuance  (December  15,  1942),  and  the  appeal  in 
the  Ransohoff  matter  was  submitted  to  the  appellate 
dei^artment  of  the  superior  court  one  month  prior  to 
the  issuance  of  the  district  court  decision  (January 
14,  1944).  Motion  to  vacate  the  judgment  on  grounds 
of  lack  of  jurisdiction  was  denied  on  May  5,  1944. 
While  the  pleadings  in  the  Ransohoff  action  do  not 
contain  a  formal  express  denial  of  the  allegations  that 
the  corporation  was  an  employer  subject  to  the  con- 
tributory provisions  of  the  Unemployment  Insurance 
Act,  the  case,  so  far  as  the  $3,000  limitation  on  wages 
is  concerned,  was  tried  on  that  theory. 

The  tax  claimant  in  the  case  at  bar  has  never  con- 
sidered itself  bound  by  the  Ransohoff  decision  in  view 
of  the  later  expression  by  the  District  Court  of  Appeal 
of  the  State  of  California. 

The  appellate  department  of  the  superior  court 
could  have  acquired  jurisdiction  in  the  Ransohoff  case 
only  to  the  extent  that  the  municipal  court  possessed 
jurisdiction. 

Unemployment  Reserves  Commission  v.  *S'^.  Fran- 
cis Homes  Assn.,  58  C.  A.  (2)  271, 137  P.  (2)  64. 

While  some  doubt  might  exist  as  to  whether  the  munic- 
ipal court  acted  without  jurisdiction  in  view  of  the 
later  district  court  decision  in  California  Employment 
Stabilization  Commission  v.  3Iunicipal  Court  (supra), 
the  very  existence  of  this  doubt  renders  the  appellate 
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department  decision  by  the  superior  court  of  but  scant, 
if  any,  compulsion  as  precedent  in  federal  court. 

The  efficacy  of  the  decision  is  further  vitiated  by  its 
singularity.  As  was  stated  by  Gibson,  District  Judge, 
in  Neff  v.  Hindeman,  District  Court,  W.  D.,  Pennsyl- 
vania (1948),  77  F.  Supp.  p.  4: 

a*  *  *  j^  jjj^y  i^g  conceded  that  lower  court 
cases  may  show  the  law  of  the  state.  Where  a  num-  " 
ber  of  them  unite  on  the  same  proposition,  without 
contradiction  by  an  appellate  court  for  a  long 
period,  it  may  well  be  assmned  that  as  the  law  of 
the  state,  it  is  generally  accepted.  But  'one  swal- 
low doesn't  make  a  summer.'  It  just  seems  at  least 
strange  if  federal  judges,  themselves  sitting  in  the 
same  state,  are  required  to  accept  as  the  law  of  the 
state  a  single  decision  of  a  lower  court  even  though 
their  own  judgment  may  be  counter  to  it.  *  *  *" 

The  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
has  held  in  a  proceeding  for  reorganization  of  a  cor- 
poration that  it  is  not  bound  by  superior  court  deci- 
sions. 

In  Woods,  et  ah  v.  Deck  (C.  C.  A.  (9)  No.  9336),"* 
June  7,  1940,  where  the  rights  of  certain  petitioners 
Avere  predicated   upon  a   decision   of   the   California 
Superior  Court  this  court  stated : 

' '  It  remains  to  consider  the  claims  of  the  original 
petitioners.  Since  their  claims  and  those  upon 
which  the  judgment  was  based  in  the  case  of 
McFaul  V.  Deck,  supra,  involve  the  same  questions, 
it  is  clear  that  if  we  follow  the  decision  in  that  case 
we  must  hold  that  they  also  are  creditors  of  the 
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alleged  bankrupt.  This  decision,  Jiowever,  is  not 
binding  upon  us  as  an  authoritative  decision  upon 
the  Jaw  of  California,  since  it  is  not  a  decision  of 
the  highest  court  of  the  state.  Nevertheless  it  is  in 
strict  accordance  with  the  decisions  of  that  court. 
(Emphasis  supplied.) 

The  Circuit  Court  of  Appeals  for  the  Eighth  Circuit 
has  followed  the  same  view.  In  Summers  v.  Travelers 
Insurance  Co.,  109  F.  (2)  845  (C.  A.  A.  8,  1940),  the 
court  stated : 

"The  Supreme  Court  of  Missouri  has  had  no 
occasion  to  construe  the  cancellation  clause  of  a 
policy  similar  to  the  clause  here  involved,  and  no 
decision  of  that  court  is  cited  in  appellant's  brief 
in  support  of  his  contention  that  a  return  of  the 
unearned  premium  was  a  condition  precedent  to 
the  right  of  cancellation.  Certain  decisions  of  the 
intermediate  appellate  courts  of  Missouri  are  cited, 
which  it  is  contended  support  this  view.  We  do  not 
find  it  necessary  to  consider  whether  they  lend  sup- 
port to  appellant's  contention  or  not  because  we 
are  bound  by  the  decisions  of  the  higher  court  of 
the  state  and  not  by  the  decision  of  the  interme- 
diate courts.  Hudson,  et  al.,  vs.  Maryland  Casualty 
Co.,  8  Cir.,  22  F.  2d  791;  Federal  Lead  Co.  vs. 
Stvyers,  8  Cir.,  161  F.  687;  Turner  vs.  New  York 
Life  Insurance  Co.,  8  Cir.,  100  F.  2d  193."  (Em- 
phasis supplied.) 

In  another  case  arising  in  the  Eighth  Circuit,  the 
court  in  Anglo  American  Land  Co.  v.  Lombard,  132  F. 
721,  741,  742,  stated: 
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"A  fixed  and  settled  rule  of  decision  in  a  state 
court  of  last  resort  establishes  the  law  of  the  state 
in  such  manner  as  to  bind  the  federal  courts  in  all 
matters  controlled  by  the  state  law;  but  the  opin- 
ions of  intermediate  appellate  courts,  like  the 
Kansas  City  Court  of  Appeals,  while  entitled  to 
great  respect  and  regarded  as  persuasive  author- 
ity ;  are  not  controlling  upon  the  federal  courts,  be- 
cause they  do  not  settle  the  law  of  the  state." 

The  Circuit  Court  of  Appeals  for  the  Sixth  Circuit 
adheres  to  the  same  view.  In  United  States  Teleplione 
Co.  V.  Central  Union  Teleplione  Co.,  202  F.  66,  69,  that 
court  stated : 

"It  is  clear  that  the  obligation  to  follow  the  lead 
of  the  state  courts  do  not  arise,  unless  the  court  to 
be  followed  is  the  court  of  last  resort  in  the  state 
*  *  *  and  particularly  so  when  the  lower  court 
opinions  are  not  unanimous  or  numerous  or  old 
enough  to  show  a  settled  rule. ' ' 

Cited  to  the  same  effect:  Irving  National  Bank  v. 
Laiv,  9  F.  (2)  536,  537,  Circuit  Court  of  Appeals  2d 
Circuit. 

The  Circuit  Court  of  Appeals  for  the  Third  Circuit 
in  Field  v.  Fidelity  Union  Trust  Co.,  108  F.  (2)  521, 
has  likewise  held  in  an  opinion,  which  exhaustively 
discusses  the  question  of  what  effect  is  to  be  accorded 
a  decision  of  a  trial  court,  that  it  was  not  bound  by 
two  decisions  of  the  Court  of  Chancery  of  New  Jersey. 
Subsequently,  however,  this  circuit  court  decision 
was  reversed  by  the  United  States  Supreme  Court  in 
Fidelity  Trust  Co.  v.  Field,  311  U.  S.  169,  177  (1940), 
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where  the  court  held  that  the  decisions  of  the  Court  of 
Chancery  of  New  Jersey  were  binding  upon  the  cir- 
cuit court.  This  ruling,  how^ever,  goes  no  farther  than 
to  decide  just  that  point. 

In  King  v.  United  Commercial  Travelers  (supra) 
(1948),  the  United  States  Supreme  Court  stated: 

'^The  Fidelity  Union  Trust  Company  case  did 
not,  however,  lay  down  any  general  rule  as  to  the 
respect  to  he  accorded  state  trial  court  decisions. 
This  court  took  pains  to  point  out  that  the  status 
of  the  New  Jersey  Court  of  Chancery  was  not  that 
of  the  usual  nisi  prius  court.  It  had  state-wide 
jurisdiction.  Its  standing  on  the  equity  side  was 
comparable  to  that  of  New  Jersey's  intermediate 
appellate  courts  on  the  law  side.  A  uniform  ruling 
by  the  Court  of  Chancery  over  a  course  of  years 
was  seldom  set  aside  by  the  state's  highest  court. 
And  chancer}^  decrees  were  ordinarily  treated  as 
binding  in  later  cases  in  chancery."  (Emphasis 
supplied. ) 

CONCLUSION 

The  appellant  concludes  that  the  judgment  of  the 
court  below^  in  affirming  the  order  of  the  referee  which 
disallow^ed  that  portion  of  the  claim  representing  the 
tax  assessed  on  the  first  $3,000  in  wages  paid  by  the 
corporation  was  erroneous  and  improper  under  the 
statutes  of  the  State  of  California  and  that  the  con- 
clusion of  the  court  below  that  it  was  bound  to  follow^ 
the  Barrett  and  Hilp  and  Ransohoff  decisions  (supra) 
of  the  intermediate  state  court  was  erroneous. 
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Appellant,  accordingly,  submits  that  the  judgment 
should  be  reversed  and  the  claim  allowed  as  filed. 

Respectfully  submitted, 

FRED  N.  HOWSER, 
Attorney  General 

CHAS.  W.  JOHNSON, 
Deputy  Attorney  General 

VINCENT  P.  LAFFERTY, 

Deputy  Attorney  General 
Attorneys  for  Appellant, 
State  of  California, 
Department  of  Employment 


No.  12198. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


State  of  California,  Department  of  Employment, 

Appellant, 


vs. 


Fred  S.  Renauld  &  Co.,  Debtor,  and  George  Gardner, 
Receiver  of  the  Estate  of  Fred  S.  Renauld  &  Co., 
Debtor, 

Appellees. 


BRIEF  FOR  APPELLEES. 

Appeal    from   the   United    States    District    Court   for   the 

Southern  District  of  California 

Central   Division 


Rupert  B.  Turnbull, 
837  Citizens  National  Bank  Building",  Los  Angeles  13, 
Attorney  for  Debtor,  Fred  S.  Renauld  &  Co. 

George  Gardner, 
811  H.  W.  Hellman  Building.  Los  Angeles  13, 
Attorney  for  Receiver  for  Fred  S.  Renauld  Co., 
Debtor. 


f^AY  141949 


Parker  &  Company,  Law  Printers,  Los  Angf!lafi|jPh(Mje  ^M^igilHu    n^ 

^_    GLERK 


No.  12198. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


State  of  California,  Department  of  Employment, 

Appellant, 


vs. 


Fred  S.  Renauld  8l  Co.,  Debtor,  and  George  Gardner, 
Receiver  of  the  Estate  of  Fred  S.  Renauld  &  Co., 
Debtor, 

Appellees. 


BRIEF  FOR  APPELLEES. 


Statement  of  Facts. 

The  agreed  statement  on  appeal  shows  all  the  facts 
necessary  to  the  consideration  of  the  issue  of  this  appeal. 
[Tr.  p.  2.] 

"The  legal  question  involved  here  concerning 
the  construction  and  application  of  a  California 
Tax  Statute  has  at  the  instance  of  the  appellant 
been  determined  by  the  California  courts."  Not  on 
the  theory  of  res  adjudicata,  but  on  the  principle  that 
where  the  State  Court  has  determined  the  construction  and 
application  of  a  State  Statute,  the  same  will  be  accepted 
and  taken  as  the  law  of  the  State  when  the  question  is 
presented   in    the    Federal    Court.     It   appears    from    the 
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agreed  statement  on  appeal  that  the  partnership  was  named 
Fred  S.  Renauld  &  Co.,  and  was  composed  of  Mr.  and 
Mrs.  Fred  S.  Renauld,  husband  and  wife.  The  corpora- 
tion of  the  same  name.  Fred  S.  Renauld  &  Co.,  Inc.,  was 
the  incorporation  of  that  business  as  formerly  operated  by 
the  partnership.  The  corporate  stock  of  the  corporation 
was  issued  under  a  permit  of  the  California  Corporation 
Commissioner  after  an  agreement  between  Mr.  and  Mrs. 
Renauld  that  it  should  be  so  issued,  but  that  the  stock 
remain  the  community  property  of  the  Renaulds.  The 
entire  ownership  of  the  business  under  the  partner- 
ship was  in  the  Renaulds.  The  entire  stock  interests  after 
the  incorporation  was  in  the  Renaulds.  As  stated  in  Article 
3  of  the  agreed  statement  on  Transcript  page  4,  it  was 
agreed : 

''That  there  was  no  change  in  the  type  of  the  busi- 
ness or  the  place  of  business  after  it  was  transferred 
to  the  corporation  and  that  the  actual  management  of 
the  business  was  conducted  by  the  corporation  through 
and  by  its  sole  stockholder  Fred  S.  Renauld  in  the 
same  manner  as  it  had  been  conducted  during  the 
partnership  operations ; 

"4.  That  the  same  employees,  in  general,  per- 
formed services  for  the  partnership;  that  the  taxes 
both  before  and  after  July  1,  1946,  all  relate  to  the 
calendar  year  of  1946;" 

The  appellant  here  sought  a  decision  construing  and  ap- 
plying the  California  law  here  involved.  The  appellant 
selected  the  forum  as  it  was  the  plaintiff  in  the  case  of 
California  Employment  Commission  v.  Ransohoff's,  Inc. 
The  ultimate  opinion  and  decision  in  that  case,  was  by  the 
highest  court  to  which  the  case  was  appealable.  That  court 
was  the  Appellate  Division  of  the  Superior  Court,  at  San 


Francisco,  California.     That  fact  is  conceded  by  the  appel- 
lant, page  18,  appellant's  brief: 

'Tt  may  be  conceded  that  the  Appellate  Department 
of  the  Superior  Court  is  a  court  of  final  jurisdiction 
on  appeal  from  the  judgment  of  the  Municipal  Court. 
(Nelson  v.  Darling,  103  Cal.  App.  523,  284  P.  1095; 
Johnston  v.  Wolf,  208  Cal.  286,  280  P.  980.)" 

That  the  question  there  was  the  same  one  as  is  here  is  also 
conceded  by  the  appellant,  page  18,  appellant's  brief : 

"The  facts  of  the  Ransohofif  case  are  virtually  iden- 
tical with  those  in  the  matter  before  this  court  and, 
as  here,  involved  the  question  of  whether  a  new  entity 
came  into  being  when  a  corporation  succeeded  to  a 
partnership." 

The  said  Ransohofif  judgment  is  a  final  judgment.  After 
the  adverse  decision  by  "the  little  supreme  court"  the 
appellant  attacked  the  decision  of  the  Municipal  Court  by 
challenging  its  jurisdiction  to  try  the  case  which  it  had  in- 
stituted. The  result  is  again  conceded  in  the  appellant's 
brief,  page  21,  where  it  says: 

"Motion  to  vacate  the  judgment  on  grounds  of 
lack  of  jurisdiction  was  denied  on  May  5,  1944." 

Again  it  is  conceded  by  the  appellant  that  this  appellate 
division  of  the  Superior  Court  where  its  judgment  is  final 
is  binding.  We  find  this  concession  on  page  19,  appel- 
lant's brief: 

"In  the  case.  In  re  Wiegand,  27  F.  Sup])..  ]).  725, 
the  Judge  of  the  District  Court,  S.  D.  California, 
Central  Division  (1939)  stated: 


'In  fact,  the  appellate  department  is  known  at  the 
Bar  as  "the  little  supreme  court,"  as  to  matters  with- 
in its  jurisdiction.  Unless  its  decisions,  therefore, 
should  conflict  with  the  district  courts  of  appeal  or 
with  the  Supreme  Court  of  California,  they  are  bind- 
ing on  all.'  " 

If  a  certified  copy  of  the  written  opinion  in  the  Ransohoff 
case  can  be  obtained  in  time,  it  will  be  attached  to  and 
filed  with  this  brief,  otherwise  it  will  be  presented  at  the 
time  of  oral  argument. 

Conclusion. 

After  hearing  of  evidence,  the  Referee  in  Bankruptcy 
decided  that  the  employer  was  the  same  and  that  when  the 
corporation  took  over  in  the  middle  of  a  calendar  year, 
that  he  by  looking  through  the  form  saw  the  substance, 
and  that  it  was  the  same  employer,  the  same  employees,  the 
same  manager,  the  same  hours,  the  same  working  condi- 
tions. To  hold  otherwise  would  have  been  to  permit  double 
taxation.  The  District  Judge  agreed  with  the  Referee 
and  adopted  his  findings. 

We  respectfully  submit  that  the  court  should  find  both 
of  these  judicial  officers  are  correct,  and  confirm  the  de- 
cision now  on  review. 

Respectfully  submitted, 

Rupert  B.  Turnbull, 
Attorney  for  Debtor,  Fred  S.  Renaiild  &  Co. 

George  Gardner, 
Attorney  for  Receiver  for  Fred  S.  Renauld  Co., 
Debtor, 
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ARGUMENT 

The  appellees  have  not  met  the  issue  before  this 
court  on  its  merits,  or  at  all.  They  have  apparently 
abandoned  their  former  reliance  upon  the  case  of 
Barrett  and  Hilp  v.  California  Employment  Com- 
mission (Superior  Court,  San  Francisco,  No.  341890) 
which  case  is  not  mentioned  in  the  appellees'  brief. 

In  electing  to  place  sole  reliance  upon  the  case  of 
California  Employment  Commission  v.  Ransohoff^s, 
Inc.  (Appellate  Department  of  the  Superior  Court, 
San  Francisco  No.  1618),  they  have  devised  an  argu- 
ment which,  in  effect,  may  be  stated  as 
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"Since  a  Superior  Court  Appellate  Department 
lias  decided  this  matter,  in  a  virtually  identical 
case,  tlie  courts  of  the  United  States  are  circum- 
scribed, limited  and  bound  by  its  judgment." 

Such  an  argument  erroneously  assumes  that  the 
Ransohoff  case  constitutes  the  rule  of  decision  which 
must  be  followed  in  federal  court  and  that  it  correctly 
decides  the  law. 

1.  The  argument  ignores  the  fact  that  the  appellate 
department  of  the  superior  court  is  not  binding 
authority  even  in  California. 

2.  It  completely  evades  Bank  of  America  v. 
Sampsell,  114  Fed.  (2)  211,  which  disposes  of  the 
point  with  thoroughness.  In  that  case  the  holding  of 
In  re  Wiegand,  27  F.  Supp.  725,  was  reversed  by  the 
Ninth  Circuit  Court  of  Appeals,  thus  setting  at 
naught  the  reliance  of  the  district  judge  upon  an 
appellate  department  ruling  despite  his  generous 
description  of  that  department  as  "the  little  Supreme 
Court." 

3.  It  entirely  sidesteps  the  effect  of  the  recent 
United  States  Supreme  Court  decision  in  King  v. 
United  Commercial  Travelers,  333  U.  S.  153,  92  L. 
Ed.  609,  68  S.  Ct.  488,  which  destroys  in  definite  terms 
(appellant's  brief,  p.  17)  the  capacity  of  unreported 
state  court  decisions  to  bind  federal  -courts. 

4.  It  fails  even  to  consider  the  ruling  of  the  Ninth 
Circuit  Court  of  Appeals  in  Woods  et  al.  v.  Deck, 
112  F.  (2)  739,  742,  wherein  this  court  held  that  it 
was  not  bound  by  the  decision  of  a  California  superior 
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court  since  it  was  not  a  decision  of  the  highest  court 
of  the  State. 

5.  It  disregards  the  authority  of  the  eighth,  sixth 
and  second  circuits  of  the  United  States  Court  of 
Appeals  to  the  same  effect  as  set  forth  in: 

Summers  v.  Travelers  Insurance  Co.,  109  F.  (2) 

845; 
Anglo  American  Land  Co.  v.  Lombard,  132  F. 

721; 
U.  S.  Telephone  Co.  v.  Central  Union  Telephone 

Co.,  202  F.  66,  69; 
Irving  National  Bank  v.  Law,  9  F.  (2)  536. 

6.  It  omits  consideration  of  the  statement  by  the 
United  States  Supreme  Court  in  King  v.  United 
Commercial  Travelers  (supra)  that  ^'The  Fidelity 
Union  Trust  Company  case  did  not,  however,  lay 
dotvn  any  general  rule  as  to  the  respect  to  he  ac- 
corded state  trial  court  decisions  *  *  *." 

7.  While  the  appellant  considers  that  the  Ransohoff 
case  was  incorrectly  decided,  does  not  constitute  the 
rule  of  decision  in  this  State,  and  that  its  capacity  to 
bind  this  court  can  adequately  be  represented  only 
by  a  zero,  it  will  accomodate  the  appellees  by  causing 
a  true  copy  of  this  unreported  decision  to  be  included 
in  the  apjDendix  to  this  reply  brief. 
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CONCLUSION 

It  is  respectfully  concluded  and  urged  that  the 
judgment  of  the  court  below  was  erroneous  in  dis- 
allowing that  portion  of  the  tax  based  upon  wages 
paid  by  the  debtor  corporation  up  to  the  first  $3,000. 
It  is  further  submitted  that  the  conclusion  of  the 
district  court  that  it  was  bound  by  the  two  unreported 
decisions  of  the  California  superior  court  was 
erroneous. 

Appellant,  accordingly,  prays  that  the  judgment 
be  reversed  and  that  the  tax  claim  be  allowed  in  full 
and  as  filed. 

Respectfully  submitted. 


FRED  N.  HOWSER 
Attorney  General 

CHAS.  W.  JOHNSON 
Deputy  Attorney  General 

VINCENT  P.   LAFFERTY 

Deputy  Attorney  General 

Attorneys  for  Appellant, 
State  of  California 
Department  of  Employment 
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APPENDIX 

IN   THE    SUPERIOR   COURT    OF   THE 
STATE  OF  CALIFORNIA 

in  and  for  the 
City  and  County  of  San  Francisco 


CALIFORNIA    UNEMPLOYMENT    COMMIS- 
SION (formerly  Unemployment  Reserves  Com- 
mission), I         ^^  jg^g 
Plaintiff  and  Respondent,  I       Appellate 
vs  (     Department 

RANSOHOFF'S  INC.,  a  CORPORATION,  et  al.. 
Defendants  and  Appellants. 


MEMORANDUM  OPINION 

The  California  Employment  Commission  claims 
that  the  employees  of  Ransohoff 's,  Inc.,  a  corporation, 
were  employed  by  two  different  employers  during 
the  year  1940. 

It  appears  that  Robert  and  James  Ransohoff  were 
copartners  in  a  business  known  as  Ransohoff's.  They 
jointly  managed  the  business  and  each  owned  fifty 
percent  of  it. 

On  August  1st,  1940,  the  business  was  changed 
into  a  corporation.  The  brothers  Ransohotf  each 
owned  fifty  percent  of  the  corporate  stock  and  they 
contiiuied  to  conduct  and  manage  the  affairs  of  the 
business  in  precisely  the  same  manner  as  under  the 
partnership  arrangement.  As  is  usual  in  such  cases, 
the  corporation  acquired  the  entire  organization, 
trade,  lousiness,  assets  and  liabilities  of  the  part- 
nership. 
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Upon  completion  of  the  corporate  structure  the 
California  Emplo}Tnent  Commission  was  duly  in- 
formed and  the  cori3oration  assumed  the  business  of 
the  partnership  for  the  purpose  of  determining  its 
rate  of  contributions  under  the  terms  of  the  Cali- 
fornia Unemployment  Insurance  Act  "as  if  no 
change  with  respect  to  such  separate  account,  actual 
experience  and  pay  rolls  had  occurred  and  with  the 
same  effect  for  such  purpose  as  if  the  operations" 
of  the  business  had  always  been  conducted  by  the 
corporation.  It  is  to  be  noted  that  under  the  cor- 
poration, the  positions,  salaries  due,  and  other  mat- 
ters haying  to  do  with  the  employees  continued  as 
before. 

The  California  Employment  Conmiission  sought 
to  collect  from  the  newly  formed  corporation  alleged 
delinquencies  in  contributions  for  the  last  fiye  months 
of  the  year  1940  upon  the  theory  that  the  corporation 
was  a  separate  entity.  The  corporation  had  paid  all 
contributions  except  those  leyied  on  the  wages  of 
employees  who  receiyed  in  excess  of  $3,000.  per  year. 
Both  appellants  and  respondent  concede  the  law  does 
not  contemplate  contributions  on  wages  in  excess  of 
$3,000.  per  annum  paid  to  any  one  employee  by  a 
single  employer.  The  Commission  does  contend,  how- 
eyer,  that  the  employees  of  Ransohoff's  were  paid  by 
two  different  employers  during  the  year  1940,  namely, 
the  partnership  and  the  corporation.  The  lower  court 
upheld  this  contention  and  judgment  for  the  plaintiff 
was  entered  accordingly. 

The  question  to  be  determined,  therefore,  is  whether 
it  was  the  intention  of  the  legislature,  as  embraced 
within  the  Unemployment  Insurance  Act  and  par- 
ticulary  Section  41.5  thereof,  that  Ransohoff's,  Inc., 


a  Corporation,  and  successor  to  Ransolioff 's  a  part- 
nership, be  relieved  of  the  obligation  of  making 
contributions  on  wages  paid  to  employees  who 
previously,  as  employees  of  Ransohoff's,  the  partner- 
ship, and  within  the  same  calendar  year  received 
$3,000.  in  wages. 

The  California  Employment  Connnission  claims 
that  employees  of  Ransohoff 's  who  received  more  than 
$3,000.  in  1940,  got  it  from  two  different  employers 
because  the  manner  of  conducting  the  business  was 
changed  on  August  1st,  1910,  from  a  partnership  to 
a  corporation.  The  Conmiission  bases  its  contention 
on  Section  11  (c)  1.  38,  44.2. 

The  California  Unemployment  Insurance  Act  was 
designed  to  benefit  persons  unemployed  through  no 
fault  of  their  own.  It  provides  that  funds  be  set  aside 
for  systematic  application  to  the  general  welfare  of 
citizens  of  the  State  in  order  that  involuntary  unem- 
plo^Tiient  and  its  resulting  suffering  be  reduced  to  a 
minimum.  The  act  is  part  of  a  national  plan  of  unem- 
plo}Tnent  reserves  and  social  security.  Its  beneficial 
social  and  economic  aspects  require  no  further  dis- 
cussion for  the  purposes  of  the  case  before  us. 

The  Congress  and  our  State  legislature  eliminated 
from  the  social  security  scheme  earnings  in  excess  of 
$3,000.  per  year.  Therefore,  neither  an  employer  nor 
an  employee  has  to  make  any  contribution  on  ac- 
count of  earnings  above  the  $3,000.  limitation.  Ac- 
cordingly, no  benefits  are  paid  upon  any  excess  earn- 
ings. (Sec.  38,  44.2,  41,  53,  54). 

State  unemplo^TQent  statutes  are  jDart  and  parcel 
of  the  federal  system.  Thus,  the  provisions  in  the 
various  state  acts  appear  to  be  in  substantial  con- 
formity. 


In  construing  the  act  we  are  met,  not  unexpect- 
edly, by  a  paucity  of  precedent  and  decision.  This 
far-seeing  legislation,  designed  to  broaden  the  scope 
of  private  charity  and  purely  local  unemployment 
relief,  but  recently  came  into  existence. 

In  the  interpretation  of  particular  words,  phrases 
or  clauses  of  a  statute,  the  entire  substance  thereof  or 
that  portion  having  relation  to  the  subject  under 
review  should  be  looked  into  to  determine  the  scope 
and  purpose  of  a  particular  provision  therein  of 
which  such  words,  phrases  or  clauses  form  a  part. 
Wallace  vs  Payne,  197  Cal.  539,  544. 

With  this  cardinal  rule  of  construction  in  mind, 
it  is  difficult  for  me  to  follow  the  reasoning  relied 
upon  by  counsel  for  the  State. 

Section  41.5  of  the  Act  provides  that  when  an  em- 
ploying unit  acquires  the  organization  of  an  employer 
and  continues  that  organization  it  is  in  the  exact 
position  of  the  first  employer  in  so  far  as  the  deter- 
mination of  the  rate  of  contribution  is  concerned. 

In  the  case  before  us,  the  only  change  in  the  em- 
ploying unit  is  one  of  form  and  not  of  substance. 
There  is  no  change  in  the  nature  of  the  business  and 
the  manner  of  conducting  it  is  the  same.  The  two 
employers  under  the  corporate  structure  each  owned 
fifty  percent  of  the  stock,  just  as  each  of  the  partners 
owned  fifty  percent  of  the  business.  The  employees 
presumably  are  doing  the  same  work. 

I  do  not  believe,  nor  is  it  urged^  that  where  one 
business  or  venture,  whether  it  be  corporate  in  char- 
acter or  otherwise,  is  succeeded  by  another  the 
$3,000.  limitation  must  be  imiversally  applied.  The 
language  of  the  act,  in  my  opinion,  contemplates  that 
given  two  different  employers  each  should  be  con- 
sidered separately.  However,  I  feel  that  the  change 
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from  a  partnership  to  a  corporate  entity  of  the  em- 
ploying unit  in  this  case  does  not  create  any  new 
employment  within  the  meaning  of  the  act.  To  hold 
otherwise  appears  to  me  to  be  contrary  to  the  result 
which  the  legislature  intended  to  achieve.  It  is  true 
that  the  act  refers  to  "an  employer"  or  "such 
employer"  but  this,  it  would  seem,  was  designed  to 
do  nothing  more  than  obviate  unnecessary  complica- 
tion in  the  administration  of  the  law. 

Most  of  the  authorities  cited  by  counsel  have  to  do 
with  opinions  of  Commissions  in  various  States. 
Although  I  do  not  regard  the  citations  as  binding 
upon  this  court,  they  are,  nevertheless,  persuasive 
and  the  reasoning  appears  to  be  sound. 

I  am,  therefore,  of  the  opinion  that  a  change  from 
a  partnership  form  to  a  corporate  form  in  this 
instance  is  not  a  real  change  as  contemplated  within 
the  terms  of  the  act  and  that  the  successor  corpora- 
tion and  the  predecessor  partnership  are  the  same. 
Accordingly,  the  judgment  of  the  lower  court  should 
be  reversed. 

Dated:  March  10th,  1944. 

Edward  P.  Murphy,  Judge. 
We  Concur: 
Robert  L.  McWilliams,  Judge. 
Franklin  A.  Griffin,  Presiding  Judge. 
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PETITION  FOR  REHEARING 

The  Appellant  State  of  California,  Department  of 
Employment,  in  the  interests  of  substantial  justice 
and  as  hereinafter  set  forth,  hereby  respectfully  peti- 
tions this  court  for  a  rehearing  in  the  within  a^Dpeal 
which  was  ordered  dismissed  by  opinion  of  the  court 
filed  October  3,  1949. 

STATEMENT  OF  FACTS 

The  appellant  herein  filed  an  appeal  from  an  order 
of  the  district  court  upon  a  petition  for  review  af- 
firming an  order  of  a  referee  in  bankruptcy.  This 
appeal  was  taken  for  the  purpose  of  securing,  on 
behalf  of  the  State  of  California  and  its  taxing 
agencies,  an  authoritative  precedent  upon  a  vitally 
important  question  of  law. 
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In  so  doing  and  through  inadvertence  the  appel- 
lant miscalculated  the  procedural  necessities  involved 
and  failed  to  comply  with  those  specified  in  Section 
24  (a)  of  the  Bankruptcy  Act,  11  U.  S.  C.  A. 
Sec.  47  (a),  and  the  bankruptcy  rule  of  this  court. 
Under  these  circumstances,  the  monetary  amount 
actually  involved  in  this  appeal  being  $44.01  less  than 
that  which  would  suffice  to  authorize  appeal  as  a  mat- 
ter of  right,  after  briefs  were  filed  upon  the  merits 
of  the  case  and  hearing  thereon  was  had,  this  court, 
pursuant  to  its  unquestioned  discretion  so  to  do, 
ordered  the  appeal  dismissed. 

GROUNDS  OF  PETITION  FOR  REHEARING 

Your  appellant  bases  its  petition  that  this  court 
exercise  its  discretion  to  consider  the  notice  of  appeal 
filed  with  the  District  Court  as  an  irregular  appli- 
cation to  the  Court  of  Appeals  for  the  Ninth  Circuit 
for  leave  to  appeal,  on  the  following  grounds: 

1.  While  such  notice  was  procedurally  irregular, 
this  court,  as  pointed  out  in  the  opinion  herein,  is  not 
without  jurisdiction  to  treat  such  filing  as  an  informal 
substitute  for  the  petition  for  allowance  of  an  appeal 
prescribed  by  Section  24  (a)  of  the  Bankruptcy  Act. 

Reconstrnction  Finance  Corporation  v.  Prudence 
Group,  311  U.  S.  579  (1941). 

2.  Substantial  justice  requires  that  a  decision  be 
rendered  on  the  merits  of  the  question  involved. 
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(a)  The  interpretation  placed  by  appellant  upon 
the  $3,000  limitation  on  wages  considered  tax- 
able is  a  basic  one  involving  236,625  registered 
employers  in  the  State  of  California  alone. 

(b)  In  the  year  1949,  your  appellant.  Department 
of  Employment — which  is  but  one  of  the  tax- 
ing agencies  of  the  State  of  California  which 
such  a  decision  would  affect — has  filed  tax 
claims  in  950  individual  bankruptcy  proceed- 
ings pursuant  to  the  Unemplo}Tnent  Insurance 
Act  (3  Deering's  General  Laws  of  California, 
Act  8780D).  In  each  adjudicated  bankruptcy 
proceeding  that  contemplates  the  appointment 
of  a  trustee  to  operate  the  business  of  a  debtor, 
the  same  issue  as  is  presented  by  the  appeal 
arises,  namely,  whether  a  new  entity  comes  into 
existence.  The  construction  of  the  statute 
sought  to  be  secured  by  the  within  appeal  is 
basic  in  appellant's  administration  of  the  Un- 
emplojnnent  Insurance  Act  and  affects  the 
taxes  assessed  against  all  bankrupt  estates  in 
which  a  change  of  entity  has  occurred. 

(c)  Your  api^ellant,  Department  of  Employment, 
alone,  presently  has  tax  claims  on  file  on  be- 
half of  the  State  of  California  in  1,400  pending 
bankruptcy  proceedings. 

(d)  There  is  no  authoritative  decision  of  a  court  of 
the  State  of  California  by  which  courts  of 
bankruptcy  in  this  State  may  be  guided.  The 
cases  of  J.  F.  Barrett  and  Harry  11.  HUp  v. 
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California  Employment  Commission,  Superior 
Court,  San  Francisco  No.  341890  (1945),  and 
California  Employment  Commission  v.  Ranso- 
hoff's,  Inc.,  Municipal  Court,  San  Francisco 
No.  169784,  Appellate  Department  of  the  Supe- 
rior Court,  San  Francisco  No.  1618  (1944), 
are  the  only  judicial  expressions  upon  the 
merits  of  the  question  neither  of  which  is  bind- 
ing authority  upon  federal  courts  sitting  in 
California  under  the  principles  of  King  v. 
United  Commercial  Travellers,  333  U.  S.  153, 
92  L.  Ed.  609  (1949),  68  S.  Ct.  488.  (Appel- 
lant's Opening  Brief,  pp.  16-25.) 
(e)  Substantial  justice  in  the  administration  of 
bankruptcy  estates  requires  a  decision  by  this 
honorable  court  on  the  merits  of  the  appeal  to 
achieve  uniformity  of  decision  by  the  various 
referees  in  bankruptcy  and  district  courts  con- 
fronted therewith  to  the  end  that  bankrupt 
estates  be  not  burdened  with  taxes  erroneously 
assessed.  The  frequency  with  which  this  prob- 
lem arises  in  construction  of  the  Federal  Bank- 
ruptcy Act  indicates  the  propriety  of  a  decision 
on  the  merits  by  a  federal  court  even  though 
no  reliable  assistance  is  afforded  by  the  state 
forum.  It  is  respectfully  submitted  that  absence 
of  specific  and  relevant  state  decisions  should 
not  deter  consideration  of  the  problem  by  this 
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court  nor  should  it  operate  to  require  the  par- 
ties to  litigate  the  matter  in  the  courts  of  Cali- 
fornia. Meredith  v.  Winter  Haven,  320  U.  S. 
228,  64  S.  Ct.  7,  88  L.  Ed.  9  (1943). 
(f)  Despite  the  small  amount  of  tax  involved  in 
this  particular  appeal,  the  problem  presented 
by  the  merits  is  one  of  major  importance  in 
the  administration  of  the  social  legislation 
sought  to  be  construed,  particularly  with  refer- 
ence to  the  Federal  Bankruptcy  Act.  It  is 
respectfully  urged  that  this  appeal  does  not 
fall  within  the  classification  of  those  which  are 
"too  unimportant  to  be  entitled  to  further  con- 
sideration by  an  appellate  court,  regardless  of 
issues  involved"  (Senate  Hearings  on  H.  R. 
8046,  75th  Congress,  2d  Session  (1937-1938), 
105  commenting  on  the  reason  for  the  $500 
limitation).  The  scope  or  importance  of  the 
issue  may  not  be  judged  adequately  or  at  all 
by  the  amount  herein  involved.  The  purpose 
of  the  proviso  relating  to  the  $500  limitation  is 
to  exclude  "the  appeal  of  trifling  and  incon- 
sequential disputes"  (2  Collier  on  Bankruptcy, 
14th  Ed.,  799,  par.  24.42,  Ch.  VII).  As  here- 
inbefore indicated,  despite  the  $44.01  lack  of 
sufficiency,  the  issue  presented  by  the  appeal 
is  neither  "trifling"  nor  "inconsequential." 

3.  While  appellant's  subsequent  diligence  in  prose- 
cuting the  within  appeal  is  not  urged  as  a  substitute 
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for  its  proper  initiation,  appellant  respectfully  ad- 
dresses the  court's  attention  to  the  reasons  assigned 
by  it  for  the  allowance  of  an  appeal,  seasonably 
applied  for,  in  Holmes  v.  Davidson  (C.  C.  A.  9,  1936), 
84  F.  (2)  111  as  follows: 

"*  *  *  ^^e  will  allow  the  appeal  to  this  Court. 
In  so  doing  we  are  influenced  by  the  fact  that  the 
matter  has  been  fully  presented  by  briefs  and 
transcript  and  argument  on  the  merits." 

The  exercise  by  this  court  of  its  discretion,  "where 
the  scope  of  review  is  not  affected,  to  disregard  such 
an  irregularity  in  the  interests  of  substantial  justice" 
(Reconstruction  Finance  Corp.  v.  Prudence  Group 
(supra)  would  not  jeopardize  the  rights  of  the  ap- 
pellees who  assisted  in  the  preparation  of  the  agreed 
statement  pursuant  to  Rule  76,  Federal  Rules  of  Civil 
Procedure  (28  U.  S.  C.  A.  following  Sec.  723c),  and 
appeared  in  this  court  by  briefs  and  it  would  provide 
an  important  aid  to  the  solution  of  a  frequently  met 
problem  in  the  administration  of  important  federal 
legislation. 
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CONCLUSION 

While  appellant  is  not  aided  by  special  equities  in 
the  form  of  mistaken  reliance  upon  incorrect  legal 
precedent  as  in  Beconst ruction  Finance  Corp.  v. 
Prudence  Group  (supra)  it  respectfully  and  for  the 
reasons  assigned  petitions  for  rehearing  of  the  order 
dismissing  the  appeal  and  the  allowance  thereof  in  the 
interests  of  substantial  justice. 

Respectfully  submitted. 


FRED  N.  HOWSER 
Attorney  General 


CHAS.  W.  JOHNSON 
Deputy  Attorney  General 


VINCENT  P.  LAFFERTY 

Deputy  Attorney  General 
Attorneys  for  Appellant,  Petitioner 
State  of  California,  Department  of 
Employment 
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No.  12199. 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 

Barbara  Karrell, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  BRIEF. 


Opinions  Below. 

The  District  Court  did  not  write  an  opinion  on  any 
phase  of  the  case. 

Jurisdiction. 

The  District  Court  asserted  and  attempted  to  exercise 
jurisdiction  under  Title  18  U.  S.  C.  A.,  Section  3231. 
It  is  appellant's  contention  that  the  District  Court  could 
not  exercise  its  jurisdiction  under  said  Title  and  Section 
in  respect  to  the  ofifenses  charged  in  the  Indictment, — 
the  said  offenses  being  alleged  violations  of  Title  38 
U.  S.  C.  A.,  Sections  697  and  715 — since  the  penal 
provisions  of  Section  715  of  Title  38  are  not  incorporated 
into  Section  697  of  said  Title  and.  therefore,  the  acts 
charged  against  appellant  do  not  constitute  an  offense 
against  the  United  States. 

This  Court  has  jurisdiction  upon  a])peal  under  Title  28, 
U.  S.  C.  A.,  Section  1291. 
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Statutes  Involved. 

The  statutes  involved  are  the  World  War  Veterans' 
Act  of  1924,  and  the  Servicemen's  Readjustment  Act  of 
1944,  as  amended,  38  U.  S.  C.  A.,  Sections  694,  697  and 
715.  Incidentally  involved  is  Section  3231  of  Title  18, 
U.  S.  C.  A.,  in  respect  to  whether,  under  said  Section, 
the  District  Court  had  power  to  render  the  judgment  in- 
volved in  this  appeal. 

The  pertinent  portions  of  Sections  694,  694a,  697  and 
715  of  Title  38  U.  S.   C.  A.  are  set  forth  in  the  brief. 

Questions  Presented. 

Appellant  will  rely  upon  all  of  the  points  contained  in 
her  Statement  of  Points  on  Appeal.  [R.  Vol.  1,  pp.  34, 
35.]  These  and  other  points  are  affirmatively  stated  as 
follows : 

1.  The  Acts  charged  in  the  Indictment  do  not  consti- 
tute an  offense  by  appellant  against  the  United  States. 

2.  The  District  Court  has  no  jurisdiction  to  try  and 
enter  judgment  against  appellant  for  an  offense  which  is 
not  clearly  provided  by  law. 

3.  The  Indictment  shows  on  its  face  that  if  an  offense 
against  the  United  States  has  been  committed,  the  Bank 
of  America  is  the  principal;  but  since  the  Bank  is  not 
charged  with  any  offense  although  it  made  the  alleged 
false  certificates,  the  appellant  cannot  be  convicted  and 
punished  as  the  aider  and  abettor  of  such  offense. 
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4.  The  evidence  adduced  at  the  trial  is  insufficient  to 
sustain  the  allegations  of  the  Indictment,  or  to  support 
the  verdict  and  judgment. 

5.  The  District  Court  erred  in  holding  and  requiring 
as  a  condition  of  probation,  that  appellant  make  restitution 
to  twelve  supposed  veterans  of  sums  aggregating  $4200 
as  and  for  loss  and  damage  caused  by  offenses  charged  in 
the  Indictment  for  which  no  convictions  were  had. 

6.  The  District  Court  erred:  (a)  In  denying  appel- 
lant's motion  for  a  judgment  of  acquittal;  (b)  in  over- 
ruling appellant's  motion  for  arrest  of  judgment;  and 
(c)  in  overruling  appellant's  motion  for  a  new  trial. 

Statement  of  the  Case. 

Appellant  was  indicted  on  seventeen  (17)  counts  for 
the  alleged  offense,  as  charged  in  each  of  said  counts,  that 
she: 

".  .  .  did  knowingly  cause  to  be  made  a  false 
certificate  and  paper  concerning  a  claim  for  benefits 
under  the  Servicemen's  Readjustment  Act  of  1944 
(38  U.  S.  C,  Sections  694,  ef  seq.),  in  that  defend- 
ant did  cause  the  Bank  of  America  ...  to  certify 
in  a  Home  Loan  Report  presented  to  the  United 
States  Veterans  Administration  that  the  price  paid 
.  .  .  for  the  purchase  of  a  residential  lot  .  .  . 
as  to  which  a  loan  guarantee  was  sought  from  the 
Government  of  the  United  States  .  .  .  did  not 
exceed  the  reasonable  value  thereof  ...  as  de- 
termined by  proper  appraisal  .  .  .  whereas,  as 
defendant  well  knew  and  concealed  from  said  bank 


and  Veterans  Administration,  the  total  price  de- 
manded and  received  by  the  defendant  from  said 
veteran  .  .  .  did  exceed  the  reasonable  value 
thereof  as  determined  by  a  proper  appraisal."  [R. 
Vol.  1,  p.  2.] 

The  averments  of  each  count  in  the  indictment  are  the 
same,  except  as  to  the  name  of  the  veteran,  the  descrip- 
tion of  and  the  price  paid  for  the  property,  and  the  amount  '\ 
of  the  appraisal  thereof. 

The  case  was  tried  before  a  jury,  and  the  jury  returned 
a  verdict  of  guilty  as  charged  in  the  Second,  Fourth, 
Fifth,  Sixth,  Ninth,  Eleventh,  Twelfth  and  Fourteenth 
Counts  of  the  indictment.     [R.  Vol.  1,  pp.  22-23.] 

Defendant-appellant  filed  motions  for  a  new  trial  [R. 
Vol.  1,  pp.  23-24],  for  judgment  of  acquittal  [R.  Vol.  1, 
pp.  24-25]  and  for  arrest  of  judgment.  [R,  Vol.  1,  p. 
25.]  The  Court  granted  appellant's  motion  for  judgment 
of  acquittal  as  to  the  Second  and  Fifth  Counts  [R.  Vol. 
1,  p.  26,  lines  24-25],  and  denied  said  motion  as  to  the 
other  counts  upon  which  the  jury  returned  a  verdict  of 
guilty,  and  denied  the  motions  for  arrest  of  judgment 
and  for  a  new  trial.    [R.  Vol.  1,  pp.  26-27.] 

The  Court  made  and  entered  its  judgment  on  the  25th 
day  of  February,  1949,  finding  and  adjudging: 

( 1 )  That  defendant  is  guilty  as  charged  in  Counts 
Four,  Six,  Nine,  Eleven,  Twelve  and  Fourteen  [R.  Vol. 
1,  p.  28,  lines  1-3] ; 

(2)  That  she  be  imprisoned  for  one  year  on  each  of 
said    counts,    and    pay    a    fine    of    one    thousand    dollars 
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($1,000)    for  the  offense  stated  in  each  such  count    [R. 
Vol.  1,  p.  28,  line  10,  to  p.  29,  line  3] ; 

(3)  That  she  be  imprisoned  until  said  fines  are  paid 
[R.  Vol.  1,  p.  29,  lines  2-3]; 

(4)  That  the  several  periods  of  imprisonment  run  con- 
currently [R.  Vol.  1,  p.  29,  lines  4-7]  ; 

(5)  That  the  sentences  imposed  be  suspended  and  de- 
fendant be  placed  on  probation  for  five  (5)  years,  pro- 
vided that  she  shall  make  restitution  to  the  several  veterans 
of  the  overpayments  alleged  to  have  been  made  by  them 

to  her,  aggregating-  $7,300,  and  that  she  pay  a  fine  of 
$2,700  to  the  United  States  of  America  at  such  times 
and  in  such  amounts  as  the  Probation  Officer  shall  direct. 
[R.  Vol.  1,  pp.  29-30.] 

All  other  counts  of  the  indictment  were  by  the  Court 
ordered  dismissed.     [R.  Vol.   1,  p.  31.] 

From  said  judgment  defendant  has  appealed  to  this 
Court.     [R.  Vol.  1.  pp.  32-33.] 

Summary  of  Argument. 

The  acts  charged  in  the  Indictment  do  not  constitute  an 
offense  against  the  United  States  of  America,  since  they 
are  not  prohibited  by  the  Servicemen's  Readjustment  Act 
of  1944,  as  amended  (38  U.  S.  C.  A.,  Sections  694,  et 
seq.),  or  by  any  other  Act  of  Congress. 

The  penal  provisions  of  the  World  War  Veterans' 
Act  of  1924  (specifically,  those  set  forth  in  Section  715 
of  Title  38  U.  S.  C.  A.)  are  not  incorporated  into  the 
Servicemen's    Readjustment    Act    of    1944,    as    amended 


(specifically  into  Section  697  of  Title  38,  U.  S.  C.  A.), 
hence  no  penalty  is  provided  for  the  acts  charged  in  the 
Indictment, 

The  Act  does  not  authorize  the  Administrator  of 
Veterans'  Affairs  to  promulgate  any  rule  or  regulation 
requiring  either  the  seller,  or  the  veteran,  or  the  lender  to 
report  or  certify  that  the  price  paid  by  the  veteran  for 
residential  property  does  not  exceed  the  appraised  value 
thereof. 

No  act  can  be  punished  as  a  crime  against  the  United 
States  unless  it  is  prohibited  and  made  punishable  by  an 
Act  of  Congress;  and  the  Federal  Courts  cannot  by  con- 
struction make  that  a  crime  which  is  not  so  prohibited. 

A  person  cannot  be  the  aider  and  abettor  of  a  criminal 
act,  or  be  an  accessory  thereto,  unless  the  act  was  com- 
mitted by  a  guilty  principal. 

The  District  Court  has  no  jurisdiction  to  render  a 
judgment  of  conviction  for  the  commission  of  the  acts 
charged  in  the  Indictment,  since  Congress  has  not  made 
such  acts  an  oft'ense  against  the  United  States,  or  pro- 
vided a  penalty  therefor. 

The  District  Court  erred  in  denying  defendant's  motions 
for  judgment  of  acquittal,  for  arrest  of  judgment,  and  for 
a  new  trial. 
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ARGUMENT. 
I. 

The  Acts  Charged  in  the  Indictment  Do  Not  Consti- 
tute an  Offense  Against  the  United  States  of 
America. 

The  oifense  attempted  to  be  charged  in  each  of  Counts 
Four,  Six,  Nine,  Eleven,  Twelve  and  Fourteen  of  the 
Indictment  (these  being  the  counts  upon  which  defendant 
was  convicted),  is  that  she  did  knowingly  cause  the  Bank 
of  America  to  make  a  false  report  to  the  Veterans'  Ad- 
ministration, the  alleged  falsity  being  that  the  several 
veterans  involved  paid  no  more  for  the  respective  prop- 
erties sold  them  than  the  appraised  value  thereof,  whereas 
in  fact  they  did  pay  sums  in  excess  of  such  appraised 
values. 

In  a  subsequent  point  of  this  brief,  appellant  will  show 
that  the  Bank  of  America  had  full  know^ledge  of  the 
amounts  paid,  respectively,  by  the  several  veterans  for 
the  lots  sold  to  them  by  the  defendant,  and  that  said  Bank 
was  not  deceived  or  misled  by  defendant  in  respect  to 
the  prices  so  paid  for  said  lots.  Indeed,  the  Bank  could 
not  have  been  deceived  in  respect  thereto,  since  the  escrow 
papers  deposited  with  it  plainly  showed  the  price  paid  by 
each  veteran  for  the  lot  sold  him,  and  the  total  price  paid 
for  both  house  and  lot  is  likewise  plainly  shown  by  said 
escrow  papers.  The  verdict  and  judgment  have  no  sup- 
port in  view  of  this  documentary  evidence. 

The  acts  charged  against  the  defendant,  even  if  they 
had  been  proven,  do  not  constitute  an  offense  against  the 
United  States  for  reasons  now  stated. 


A.  The  Act  (38  U.  S.  C.  A.,  Sections  694,  et  seq.)  Does  Not 
Require  Either  the  Seller,  or  the  Veteran,  or  the  Lender 
to  Report  to  the  Veterans'  Administration  That  the  Price 
Paid  by  a  Veteran  for  Residential  Property  Does  Not 
Exceed  the  Appraised  Value  Thereof. 

The  Act  requires  only  one  "statement"  to  be  made 
concerning  a  loan  to  a  veteran  for  the  purchase  of  resi- 
dential property.  Said  statement  is  that  which  is  provided 
by  Section  694(c)  of  Title  38,  U.  S.  C.  A.,  as  follows: 

''Upon  niakuig  a  loan  as  provided  in  this  subchap- 
ter, the  lender  shall  forthwith  transmit  to  the  Ad- 
ministrator a  stateniciif  setting  forth  the  full  name 
and  serial  number  of  the  veteran,  amount  and  terms 
of  the  loan,  and  the  legal  description  of  the  property, 
together  with  the  appraisal  report  made  by  the  desig- 
nated appraiser.  Where  the  loan  is  automatically 
guaranteed,  the  Administrator  shall  provide  the 
lender  with  a  loan  guaranty  certificate  or  other  evi- 
dence of  guaranty."     (Italics  ours.) 

The  statement  thus  required  to  be  made  must  be  made 
by  the  lender,  not  by  the  seller  or  by  the  veteran.  More- 
over, the  Act  does  not  require  that  the  statement  made  by 
the  lender  shall  state  or  certify  that  the  price  paid  by  the 
veteran  for  residential  property  does  not  exceed  the  ap- 
praised value  thereof.  The  Act  contains  no  such  require- 
ment and  since  that  is  true  no  such  requirement  may  be 
read  into  it  by  the  Government. 

It  is  significant  that  Section  694(c),  supra,  requires  the 
lender  to  furnish  the  "statement"  to,  the  Administrator 
after  the  loan  has  been  made  and  closed  by  the  lender. 
Why  after,  instead  of  before?  The  answer  is  found  in 
Section  694(e)  which  provides  in  this  behalf: 

"Any  loan     .     .     .     may  be  guaranteed  by  the  Ad- 
ministrator if  he  finds  that  it  is  in  accord  otherwise 
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with    the    provisions    of    this    subchapter."     (ItaHcs 
ours. ) 

The  only  other  provisions  of  the  Act  that  have  any 
bearing  upon  the  making  of  a  G.  I.  residential  loan  are 
found  in  Section  694a  of  Title  38.  U.  S.  C.  A.,  and 
read  as  follows : 

"Any  loan  made  to  a  veteran  under  this  subchapter, 
the  proceeds  of  which  are  to  be  used  for  purchasing 
residential  property  .  .  .  is  automatically  guaran- 
teed if  made  pursuant  to  the  provisions  of  this  sub- 
chapter, including  the  following    .     .     . 

"(3)  That  the  price  paid  or  to  be  paid  by  the 
veteran  for  such  property  or  for  the  cost  of  construc- 
tion, repairs,  or  alterations  does  not  exceed  the  rea- 
sonable value  thereof  as  determined  by  proper  ap- 
praisal made  by  an  appraiser  designated  by  the  Ad- 
ministrator."    (Italics  ours.) 

What  happens  if  the  loan  is  not  made  ''pursuant  to  the 
provisions"  of  the  Act?  Only  this:  in  such  event,  the 
loan  made  to  the  veteran  is  not  automatically  guaranteed 
by  the  Veterans'  Administration,  and  the  lender  must 
look  solely  to  the  veteran  and  mortgage  for  payment  of 
the  loan.  If,  nevertheless,  the  Administrator  should  issue 
a  guarantee  of  a  loan  so  made  and  should  later  discover 
that  the  loan  was  made  pursuant  to  the  provisions  of  the 
Act,  he  can  revoke  the  guarantee  for  mistake  or  fraud 
practiced  by  the  lender. 

Section  694a  has  had  little  judicial  construction  in 
respect  to  the  point  under  discussion.  We  have  found 
only  two  decisions  relating  to  the  question  involved,  both 
by  the  Washington  Supreme  Court.  These  cases  are  in 
accord  with  the  views  here  expressed,  and  will  be  cited 
under  the  next  subdivision. 


i 
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B.  The  Act  Provides  No  Penalty  Against  Either  the  Seller, 
or  the  Veteran,  or  the  Lender  for  Incorrectly  Reporting 
to  the  Administrator  That  the  Price  Paid  by  the  Veteran 
for  Residential  Property  Does  Not  Exceed  the  Appraised 
Value  Thereof. 

Congress  probably  thought  that,  if  the  lender  should  in- 
correctly, or  even  falsely,  report  to  the  Administrator  that 
the  price  paid  by  the  veteran  for  residential  property  was 
more  than  the  appraised  value  thereof,  the  lender  would 
be  sufficiently  penalized  by  not  having  the  loan  guaran- 
teed. In  any  event.  Congress  provided  no  specific  penalty 
for  the  making  of  an  incorrect  loan  statement.  The 
Washington  cases  referred  to,  supra,  are  now  submitted 
on  the  point.  ^ 

In  Bryant  v.  Stablein,  28  Wash.  2d  739,  184  P.  2d  45, 
the  Washington  Supreme  Court  said  (184  P.  2d  50)  :  |1 

''Although  the  act  provides,  in  efifect,  that  loans 
thereunder  are  guaranteed  only  if  made  pursuant  to 
certain  provisions,  one  of  which  is  that  the  price  to 
be  paid  by  the  veteran  shall  not  exceed  the  reasonable 
value  thereof  as  determined  by  an  appraiser,  there  is 
no  penalty  fixed  for  paying  more  or  receiving  more 
than  the  appraised  value.  In  short,  the  act  relates 
simply  to  the  conditions  under  which  the  government 
will  guarantee  a  loan  to  the  veteran  in  the  first  in- 
stance, not  to  contracts  pending  or 'concluded  between 
the  veteran  and  third  persons.  If  the  price  to  be  paid 
for  the  property  is  found  to  exceed  its  appraised 
value,  the  government  may  refuse  to  guarantee  the 
loan.     If  it  does  authorize  the  loan  and  the  funds  are 
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used  for  the  purchase  of  property,  the  seller  is  not 
concerned  with  the  source  of  the  purchase  price.  He 
does  not  stand  in  the  position  of  one  who,  having 
loaned  money  to  the  veteran,  thereafter  looks  to  the 
government  for  repayment  thereof.  His  position  is 
that  of  one  who  has  been  paid  the  full  purchase  price 
of  his  property  as  fixed  by  himself.  See  American 
Law  of  Veterans,  277,  Section  393,  and  footnote 
14^  thereunder." 

In  Ewing  v.  Ford,  195  P.  2d  650,  the  contention  was 
made  that  payment  by  the  veteran  of  more  than  the  ap- 
praised value  of  the  property  purchased  was  contrary  to 
public  policy;  that  a  legal  duty  existed  not  to  pay  or  re- 
ceive more  than  such  appraised  value;  and  that  any  plan 
whereby  more  is  agreed  to  be  paid  than  the  appraised 
value  is  against  public  policy  and  a  constructive  fraud 
The  trial  court  so  found.  But  the  Supreme  Court  rejected 
the  contention  so  made,  and  reversed  the  judgment.  After 
quoting  from  the  Bryant  v.  Sfablein  case,  supra,  the  Court 
said,  at  page  655  (195  P.  2d): 

"In  the  case  at  bar,  respondents  have  paid  no  more 
for  the  'home  property'  .  .  .  than  its  appraised 
value.  But  even  if  they  had  in  any  manner  agreed 
to  pay,  and  had  actually  paid,  more  than  its  appraised 
value,  that  transaction  of  itself  would  not  have  been 
illegal.  The  government  might  indeed  have  refused 
to  guarantee  a  loan  for  a  greater  amount  than  the 
appraised  value  of  the  property,  but,  as  held  in  the 
Bryant  case,  supra,  any  payment  by  the  veteran  in 
excess  of  that  amount  would  not  make  the  transaction 
of  sale  and  purchase  illegal." 
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These  two  cases  plainly  hold  that  no  fraud  or  illegality 
can  be  imputed  to  a  seller  for  receiving  more  for  his 
property  from  a  veteran  than  the  value  fixed  by  an  ap- 
praiser designated  by  the  Administrator.  »| 

The  Act  imposes  no  duty  or  obligation  upon  the  seller 
of  property  to  a  veteran  to  make  a  statement  or  report  of 
any  kind  to  the  Veterans'  Administration  as  to  any  aspect 
of  the  sale.  There  is  no  privity  between  the  seller  and 
said  Veterans'  Administration  upon  which  a  duty  to  it 
could  be  based. 

The  Act  nowhere  limits  the  seller's  right  to  obtain  as 
much  as  he  can  for  his  property,  and  if  such  a  limitation 
were  imposed  it  would  probably  be  unconstitutional.  Nor 
does  the  Act  limit  the  veteran's  right  to  contract,  except 
that  a  loan  in  excess  of  a  specified  amount  for  residential 
property  will  not  be  guaranteed.  The  veterans  involved 
in  this  action  were,  and  are,  sui  juris,  hence  capable  of 
making  contracts  without  the  aid  of  the  Veterans'  Ad- 
ministration. They  knew  beyond  any  question  the 
amounts,  respectively,  that  they  were  paying  for  their 
lots,  and  likewise  for  the  houses  to  be  erected  thereon. 
They  were  not  deceived  or  defrauded  by  defendant  in  any 
respect,  since  they  knew  every  fact  relating  to  the  prop- 
erties purchased,  and  willingly  entered  into  contracts 
therefor.  In  view  of  these  considerations,  the  verdict  and 
judgment  in  this  case  are  inexplicable  except,  perhaps,  on 
the  ground  of  G.  I.  hysteria. 
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C.  The  Act  Does  Not  Authorize  the  Administrator  of 
Veterans'  Affairs  to  Promulgate  Any  Rule  or  Regulation 
requiring  Either  the  Seller  or  the  Veteran,  or  the  Lender 
to  Report  or  Certify  That  the  Price  Paid  by  the  Veteran 
for  Residential  Property  Does  Not  Exceed  the  Appraised 
Value  Thereof.  Hence  the  Violation  of  Such  a  Rule 
or  Regulation  Does  Not  Constitute  an  Offense  Against 
the  United  States. 

The  indictment  is  entitled  ''Indictment  {38  U.  S.  C.  697, 
715),  and  the  Regulations  issued  thereunder/'  thus  indi- 
cating that  the  Administrator  has  issued  a  regulation,  or 
regulations,  the  violation  of  which  would  presumably 
constitute  a  punishable  offense  against  the  United  States. 
If  any  regulation  relating  to  such  acts  as  are  charged  in 
the  indictment  has  been  issued  by  the  Administrator,  it  is 
not  authorized  by  the  Act,  hence  it  is  void,  and  a  violation 
thereof  would  not  constitute  an  offense  against  the  United 
States.  Section  694d  of  Title  38  U.  S.  C.  A.  contains  the 
only  provisions  of  the  Act  under  which  the  Administrator 
is  authorized  to  promulgate  rules  and  regulations.  It 
reads  as  follows: 

'The  Administrator  is  authorized  to  promulgate 
such  rules  and  regulations,  not  inconsistent  with  this 
subchapter,  as  are  necessary  and  appropriate  for 
carrying  out  the  provisions  of  this  subchapter,  and 
may  delegate  to  subordinate  employees  authority  to 
issue  certificates,  or  other  evidence,  of  guaranty  of 
loans  guaranteed  under  the  provisions  of  this  sub- 
chapter, and  to  exercise  other  administrative  func- 
tions under  this  subchapter."     (Italics  ours.) 
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It  is  obvious  from  its  terms  that  Section  694d,  supra, 
only  aijthorizes  the  Administrator  to  promulgate  rules 
or  regulations  of  a  purely  administrative  nature,  and  that 
he  is  not  authorized  thereby  to  promulgate  rules  or  regu- 
lations the  violation  of  which  would  constitute  a  crime. 
That,  we  may  add,  is  the  function  of  Congress. 

It  is  well  settled  that  no  act  can  be  punished  as  a  crime 
against  the  United  States  unless  it  is  prohibited  and  made 
punishable  by  an  Act  of  Congress;  and  the  federal  courts 
cannot  by  construction  make  that  a  crime  which  is  not  so 
prohibited. 

Langetta  v.  New  Jersey,  306  U.  S.  451 ; 

United  States  v.  Resn'ick,  299  U.  S.  207; 

Donnelly  v.  United  States,  276  U.  S.  505; 

Fasido  V.  United  States,  272  U.  S.  620; 

United  States  v.  Arnold,  115  F.  2d  523; 

22  C.  J.  S.  66,  67,  Sec.  17  of  "Criminal  Law." 

As  was  said  in  Fasido  v.  United  States,  272  U.  S.  620, 
supra,  at  page  629: 

"There  are  no  constructive  offenses ;  and,  before  one 
can  be  punished,  it  must  be  shown  that  his  case 
is  plainly  within  the  statute.     (Citing  cases.)" 

In  Arnold  v.  United  States,  115  F.  2d  523  (8  Cir.), 
supra,  the  Court  said,  at  page  526: 

"As  this  is  a  criminal  statute  it  must  be  construed 
strictly,  and  it  cannot  be  enlarged  by  implication  or 
intendment  beyond  the  fair  meaning  of  the  language 
used.     It  should  not,  of  course,  be  construed  so  as 


—15— 

to  defeat  the  obvious  intention  of  Congress.  A  statu- 
tory offense  cannot  be  established  by  implication  and 
there  can  be  no  constructive  offense.  Before  an  ac- 
cused can  be  punished,  his  act  must  be  plainly  within 
the  statute  (citing  many  federal  cases)." 

The  acts  charged  in  the  indictment — that  is,  the  alleged 
acts  of  causing  the  lender  to  make  false  reports  to  the 
Administrator  that  the  prices  paid  for  lots  did  not  ex- 
ceed the  appraised  values  thereof — are  not  mentioned  in, 
or  prohibited  by,  the  Act  of  1944  and,  of  course,  are  not 
mentioned  or  referred  to  in  the  Act  of  1924. 

Moreover,  the  Act  of  1944  does  not  prohibit  the  seller 
of  residential  property  to  a  veteran  from  obtaining  the 
highest  price  possible  for  such  property,  nor  does  it  limit 
the  seller's  price  therefor  to  an  amount  fixed  by  the  ap- 
praisers. The  Act  provides  in  this  connection  only  that 
the  lender  shall  furnish  to  the  Administrator  "a  statement 
setting  forth  the  full  name  and  serial  number  of  the  vet- 
eran, amount  and  terms  of  loan,  and  the  legal  description 
of  the  property,  together  with  the  appraisal  report  made 
by  the  designated  appraiser."  (Section  694(c)  of  Title 
38  U.  S.  C.  A.)  The  Government  has  manifestly  read 
into  the  Act  something  that  is  not  "plainly  within  the 
statute"  (Fasulo  z'.  United  States,  supra),  thus  violating 
a  cardinal  rule  in  the  construction  of  a  federal  criminal 
statute.  Specifically,  the  Government  has  read  into  the 
Act  ( 1 )  an  offense  consisting  of  the  making  or  causing 
to  be  made  of  a  false  report:  (2)  the  jDrohibition  thereof, 
and  (3)  a  penalty  therefor.  The  Act  contains  none  of 
these  elements  essential  to  constitute  a  punishable  offense 
against  the  United  States. 
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The  comment  of  the  United  States  Supreme  Court,  in 
Pananm  Refining  Company  v.  Ryan,  293  U.  S.  388,  is 
pertinent.     The  Court  said  at  pages  432,  433   {id.)  : 

"li  the  citizen  is  to  be  punished  for  the  crime  of 
violating  a  legislative  order  of  an  executive  officer, 
or  of  a  board  or  commission,  due  process  of  law  re- 
quires that  it  shall  appear  that  the  order  is  within 
the  authority  of  the  officer,  board  or  commission, 
and,  if  that  authority  depends  on  determinations  of 
fact,  those  determinations  must  be  shown  .  .  .  We 
cannot  regard  (even)  the  President  as  immune  from 
the  application  of  these  constitutional  premises." 

D.  The  Penal  Provisions  of  the  World  War  Veterans'  Act 
of  1924  Are  Not  Incorporated  into  the  Servicemen's  Re- 
adjustment Act  of  1944;  but  If  It  Be  Assumed  That 
Said  Penal  Provisions  Are  Validly  Incorporated  into  the 
Servicemen's  Readjustment  Act  of  1944,  Such  Provisions 
Do  Not  Apply  to  the  Acts  Charged  in  the  Indictment, 
Hence  the  Commission  of  Such  Acts  Does  Not  Constitute 
an  Offense  Against  the  United  States. 

The  penal  provisions  of  the  World  War  Veterans'  Act 
of  1924  are  codified  in  Sections  712,  713,  714  and  715 
of  Title  38  U.  S.  C.  A.    Section  712  provides  that 

"whoever  in  any  claim  for  benefits  .  .  .  (that  is, 
for  pensions,  medical,  hospital  and  retired  officers' 
pay  benefits)  makes  any  sworn  statement  knowing 
it  to  be  false,  shall  be  guilty  of  perjury     .     .     ." 

Section  713  creates  a  punishable  offense  for  accepting 
payment  of  a  pension  when  the  right  thereto  has  ceased. 
Section  714  creates  a  punishable  offense  for  receiving 
a  pension  when  the  recipient  is  not  entitled  thereto. 
Clearly,  Sections  712,  713  and  714  are  not  applicable  to 
the  acts  charged  in  the  indictment  in  the  case  at  bar. 
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Section  715  of  Title  38  U.  S.  C.  A.  reads  as  follows: 

"Any  person  who  shall  knowingly  make  or  cause 
to  be  made,  or  conspire,  combine,  aid,  or  assist  in, 
agree  to,  arrange  for,  or  in  any  wise  procure  the 
making  or  presentation  of  a  false  or  fraudulent  af- 
fidavit, declaration,  certificate,  statement,  voucher,  or 
paper,  or  writing  purporting  to  be  such,  concerning 
any  claim  for  benefits  under  sections  701-703,  704, 
705,  706,  707-715,  716-721  of  this  title,  and  sections 
30a,  485  of  Title  5,  shall  forfeit  all  rights,  claims, 
and  benefits  under  such  sections,  and,  in  addition  to 
any  and  all  other  penalties  imposed  by  law,  shall  be 
guilty  of  a  misdemeanor  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  of  not  more  than  $1,000 

or  imprisonment  for  not  more  than  one  year,  or  both 

)> 

It  thus  appears  that  the  penal  provisions  of  Section  715 
apply  specifically  and  only  to  the  acts  of  a  person  who 
is  guilty  of  making,  or  causing  to  be  made,  a  false  state- 
ment in  an  application  for  a  pension  (Section  701  of  Title 
38  U.  S.  C.  A.),  or  for  domiciliary  care  or  hospital  treat- 
ment (Section  706),  or  for  emergency  officers'  retired  dis- 
ability pay  (Section  710).  or  for  receiving  a  pension  the 
right  to  which  has  ceased  (Section  713).  or  for  re- 
ceiving a  pension  without  being  entitled  thereto.  (Section 
714.)  The  penal  provisions  of  Section  715  are  clearly 
limited  to  a  veteran  or  some  member  of  his  family  who 
is  guilty  of  making  a  false  statement  for  any  of  the  pur- 
poses above  mentioned,  or  who  causes  another  person 
to  make  a  false  statement  for  the  benefit  of  the  veteran 
in  respect  to  such  purposes.  Sections  30a  and  485  of 
Title  5  U.  S.  C.  A.  refer  only  to  civilian  employees  of 
the  Government  and  are  not  pertinent  to  the  discussion. 
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If  the  penal  provisions  of  Section  715  (World  War 
Veterans'  Act  of  1924)  have  become  a  part  of  the  Ser- 
vicemen's Readjustment  Act  of  1944,  it  is  by  reason  of 
the  provisions  of  the  latter  Act  as  codified  in  Section 
697  of  Title  38  U.  S.  C.  A.,  which  reads  as  follows: 

"Except  as  otherwise  provided  in  this  chapter,  the 
administrative,  definitive,  and  penal  provisions  under 
Sections  30a  and  485  of  Title  5  and  Sections  701-703, 
704,  705,  706,  707-710,  712-715,  717,  718,  721  of 
this  title,  and  the  provisions  of  Sections  450,  451,  454a 
and  556a  of  this  title,  shall  be  for  application  under 
this  chapter."     (Italics  ours.) 

Sections  450,  451,  454a  and  556a  are  not  pertinent  here. 

It  is  manifest  that  the  phrase  "shall  be  for  application 
under  this  chapter"  is  vague  and  uncertain.  It  does  not 
plainly  show,  or  even  show  at  all,  that  Congress  intended 
that  the  act  of  causing  a  lender  to  make  a  false  or  in- 
correct report  to  the  administrator  concerning  the  price 
paid  for  residential  property  by  a  veteran — a  report,  by 
the  way,  not  required  by  the  act  to  be  made — should  con- 
stitute a  punishable  oifense  against  the  United  States, 
Therefore,  it  does  not  meet  the  oft-repeated  judicial  re- 
quirement that  "before  an  accused  can  be  punished,  his 
act  must  plainly  be  within  the  statute."  (Arnold  v.  United 
States,  supra. ) 

But,  if  it  be  assumed  that  the  penal  provisions  of  Sec- 
tion 715  are  sufficiently  incorporated  into  Section  697  by 
the  phrase  "shall  be  for  application  under  this  chapter," 
do  such  penal  provisions  apply  to  the  acts  charged  in  the 
indictment  against  appellant?  We  believe  that,  when 
properly  analyzed,  the  penal  provisions  of  Section  715 
cannot  be  legally  applied  to  such  acts. 
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The  wording  of  Section  715  clearly  shows,  in  our  view, 
that  the  penalties  therein  provided  apply  only  to  veterans 
or  others  entitled  to  benefits  under  the  Act  of  1924. 
There  are  two  reasons  for  this  view  of  said  Section  715. 

First,  Section  701  of  Title  38  U.  S.  C.  A.  specifically 
refers  to  "any  person  who  served"  in  military  or  naval 
service,  or  to  the  "widow,  child,  or  children,  dependent 
mother  or  father"  of  such  person.  Section  706  refers  to 
domiciliary  care  and  hospital  treatment  of  a  veteran.  Sec- 
tion 712  refers  to  "whoever  in  any  claim  for  benefits" 
under  the  Act  of  1924  makes  any  sworn  statement  known 
to  be  false,  and  makes  such  swearing  perjury.  Sections 
713  and  714  refers  to  "any  person"  who  shall  accept  pay- 
ment of  or  receive  a  pension  when  the  right  thereto  has 
ceased,  or  when  he  is  not  entitled  thereto.  These  sections 
refer  to  a  veteran,  or  other  person,  entitled  to  the  bene- 
fits provided  in  the  Act  of  1924,  and  not  to  third  persons. 

Second,  by  its  express  terms  Section  715  is  applicable 
only  to  the  veteran,  or,  if  deceased,  to  members  of  his 
family.     The  Section  provides: 

"Any  person  who  shall  knowingly  make  or  cause  to 
be  made  ...  a  false  or  fraudulent  .  .  .  cer- 
tificate (or)  statement  .  .  .  concerning  any  claim 
for  benefits  under  (specified  sections  of  the  Act  of 
1924)  .  .  .  shall  forfeit  all  rights,  claims,  and 
benefits  under  said  sections,  and,  in  addition  to  any 
and  all  other  penalties  imposed  1)y  law,  shall  be  guilty 
of  a  misdemeanor  and  upon  conviction  thereof  shall 
be  punished     .     .     ."     (Italics  ours.) 

It  is  manifest  that  only  the  veteran,  or  some  member 
of  his  family,  entitled  to  a  pension  or  to  other  benefits 
provided  in  the  Act  of  1924  could  "forfeit  his  rights  and 
claims"  thereto.     It  is  also  clear  that  only  the  veteran,  or 
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some  member  of  his  family,  entitled  to  such  benefits  and 
who  has  thus  forfeited  them  could  be  included  in  the  phrase 
"and,  in  addition  (to  the  loss  of  one's  benefits)  .  .  . 
shall  be  guilty  of  a  misdemeanor,"  etc.  In  other  words, 
as  was  urged  by  appellant's  counsel  at  the  trial, 

''you  can't  add  onto  something  that  you  do  not  have. 
You  could  not  add  that  additional  penalty  on  if  you 
did  not  have  some  right  to  forfeit."  [R.  p.  394,  lines 
23-25.] 

So,  if  Section  715  can  be  read  into  Section  697,  we  have 
penalties  applying  only  to  a  veteran,  or  to  some  member 
of  his  family,  for  making  or  causing  to  be  made  a  false 
claim,  statement,  etc.,  for  a  pension  or  other  benefit  speci- 
fied in  the  Act  of  1924.  How,  then,  could  those  penalties 
be  extended  and  applied  to  a  person  who  is  not  a  veteran, 
or  who  is  not  related  to  a  veteran,  and  who  is  not  entitled 
to  any  benefit  provided  by  that  Act.  or  by  the  Act  of  1944? 
If  Congress  had  so  intended,  it  would  have  been  a  sim- 
ple matter  to  provide  that : 

Whoever  shall  make  or  cause  to  be  made  a  false 
statement  to  the  administrator  for  the  purpose  of 
securing  the  guaranty  of  a  loan  made  to  a  veteran 
upon  residential  property,  shall  be  guilty  of  a  mis- 
demeanor, and  shall  be  punished  accordingly. 

Or,   Congress  could  have  easily  provided,   if   it  so  in- 
tended,  that 

Whoever  shall  make  or  cause  to  be  made  a  state- 
ment, knowing  the  same  to  be  false,  that  the  price 
paid  by  a  veteran  for  residential  property  does  not 
exceed  the  appraised  value  thereof,  shall  be  guilty 
of  a  misdemeanor,  etc. 

Even  the  Government  conceded  at  the  trial  that  the  lan- 
guage of  Section  694  is  unusual  and  dubious  in  meaning. 
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In  the  colloquy  between  the  District  Judge  and  counsel  in 
respect  thereto,  Mr.   Fitting  said: 

"I  have  never  seen  it  before  and  no  dictionary  that 
I  have  consulted  gives  any  clue  to  what  it  would  mean 
other  than  what  you  get  just  from  a  reading," 

and  we  submit  that  "what  you  get"  is  doubt  and  uncer- 
tainty as  to  w^hat  it  means,  if  indeed  it  has  any  legal 
meaning  at  all.  In  any  event,  the  section  does  not  meet 
the  requirement  that  "before  an  accused  can  be  punished, 
his  act  must  plainly  be  within  the  statute." 

II. 
The  District  Court  Has  No  Jurisdiction  to  Try  and 
Enter  Judgment  Against  Appellants  for  an  Offense 
Not  Clearly  Provided  by  Lav^. 

It  is  well  settled  that  the  criminal  jurisdiction  of  the 
federal  courts  is  only  such  as  is  expressly  conferred  on 
them  by  statute;  and  such  courts  can  take  cognizance  of 
and  punish  only  such  crimes  and  offenses  as  they  are 
given  jurisdiction  of  by  the  laws  of  Congress. 

35    Corpus   Juris    Secundum    780,    Section   4c    of 

Criminal  Law,  and  cases  cited; 
18  U.  S.  C.  A.,  Section  3231. 

See,  also,  cases  cited  under  Point  I  B,  ante. 

It  is  not  necessary  to  repeat  the  argument  that  the  penal 
provisions  of  the  World  War  Veterans'  Act  of  1924  are 
not  incorporated  into  the  Servicemen's  Readjustment  Act 
of  1944,  or  that  if  they  are  incorporated  therein  they  do 
not  apply  to  the  acts  charged  in  the  indictment.  It  is  suf- 
ficient to  say  that  the  commission  of  the  acts  charged  is 
not  made  an  offense  by  any  law  of  the  United  States,  hence 
the  District  Court  is  without  jurisdiction  to  take  cog- 
nizance of  the  alleged  acts  or  to  punish  appellant  therefor. 
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III. 

The  Indictment  Shows  on  Its  Face  That  if  an  Offense 
Against  the  United  States  Has  Been  Committed, 
the  Bank  of  America  Is  the  Principal,  but  Since 
the  Bank  Is  Not  Charged  With  Any  Offense,  Al- 
though It  Made  the  False  Certificates,  the  Ap- 
pellant Cannot  Be  Convicted  and  Punished  as  an 
Aider  and  Abettor  of  Such  Offense. 

Each  count  of  the  indictment  charges  that  appellant 

"did  knowingly  cause  to  be  made  (by  the  Bank  of 
America)  a  false  certificate  (concerning  the  price 
paid  for  a  lot  by  a  veteran)  ...  in  that  defend- 
ants did  cause  the  Bank  ...  to  certify  .  .  . 
that  the  price  paid  .  .  .  did  not  exceed  the  reason- 
able value  thereof  ...  as  determined  by  proper 
appraisal  .  .  .  whereas,  as  defendant  well  know 
ajid  caused  to  be  concealed  from  said  bank  and  Vet- 
erans Administration,  the  total  price  demanded  and 
received  by  the  defendant     .     .     .     did  exceed" 

such  appraisal.      (Italics  ours.) 

Thus,  legally,  the  indictment  charges  appellant  with 
having  aided  and  abetted  the  Bank  in  the  commission  of  a 
criminal  offense.  In  the  same  breath  it  charges,  in  effect, 
that  the  Bank  is  innocent,  because  the  price  of  each  lot 
sold  to  a  veteran  was  concealed  from  the  Bank. 

It  is  well  settled  that  a  person  cannot  be  convicted  and 
punished  as  the  aider  or  abettor  of  a  criminal  act,  or  as  an 
accessory  thereto,  unless  the  act  was  committed  by  a  guilty 
principal. 

Coffin  V.  United  States,  162  U.  S.  664.  669: 
Havener  v.  United  States,  15  F.  2d  503,  505; 
Ito  V.  United  States  (9  Cir.),  64  F.  2d  7Z,  75; 
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United  States  v.  Peoni,  100  F.  2d  401; 
United  States  v.  Dellaro,  99  F.  2d  781; 
Nigro  v.  United  States,  117  F.  2d  624,  630; 
Morei  v.  United  States,  127  F.  2d  831; 
Morgan  v.  United  States,  159  F.  2d  85,  87. 

There  must  be  criminal  concert  of  the  aider  and  abettor 
with  the  principal  (id.). 

Appellant  is  charged  with  a  crime  consisting  mainly,  if 
not  entirely,  of  her  alleged  failure  to  disclose  to  the  Bank 
the  actual  purchase  price  paid  by  each  veteran  for  the  lot 
sold  him,  but  the  law  imposes  no  duty  upon  the  seller  to 
inform  the  lender,  or  the  Veterans'  Administration,  of  the 
price  paid  for  property  by  a  veteran. 

In  the  absence  of  any  duty  enjoined  by  law,  appellant 
cannot  be  punished  for  mere  acquiescence  or  inaction  or 
failure  to  report  the  true  price  paid  by  each  veteran  for 
his  lot. 

22  Corpus  Juris  Secundum,  p.  158,  Section  88  of 
Criminal  Law; 

United  States  v.  Dellaro,  99  F.  2d  781 ; 

People  V.  Weber,  84  Cal.  App.  2d  126. 

The  rule  is  succinctly  stated  in  United  States  v.  Dellaro, 
99  F.  2d  781,  at  page  783,  as  follows: 

".  .  .  But  we  cannot  agree  that  mere  inaction 
makes  the  lessor  a  party  to  the  lessee's  crime,  either 
as  an  accessory  or  as  conspirator,  though  of  course 
it  may  help  to  prove  that  the  lease  is  a  mere  cover, 
and  that  he  is  in  fact  a  partner.  Inaction  is  of 
course  acquiescence,  but  acquiescence  is  passive,  and 
to  become  a  party  to  a  crime  one  must  affirmatively 
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unite  oneself  with  the  venture,  or,  in  case  of  a  con- 
spiracy, must  agree  to  take  some  part  in  it." 

In  People  v.  Weber,  84  Cal.  App.  2d  126,  the  Court 
said: 

"It  is  well  settled  that  aiding  and  abetting  the 
commission  of  a  crime  requires  some  affirmative  ac- 
tion. The  mere  knowledge  or  belief  that  a  crime  is 
being  committed,  and  the  failure  on  the  part  of  the 
one  having  such  knowledge  or  belief  to  take  some 
steps  to  present  it,  in  no  sense  amounts  to  aiding  and 
abetting." 

Concealment,  consisting  in  the  case  at  bar  of  appellant's 
alleged  failure  to  disclose  to  the  Bank  the  price  of  a  lot 
sold  to  a  veteran,  is  not  affirmative  action.  It  is  inaction, 
or  asquiescence,  hence  under  the  authorities  above  cited 
cannot  amount  to  aiding  or  abetting.  Active  inducement 
must  exist;  mere  concealment  is  insufficient.  Nor  does 
such  concealment  make  appellant  a  principal  under  Sec- 
tion 2  of  the  Criminal  Code  (18  U.  S.  C.  A.  Section  2). 
The  Code  defines  a  principal  to  be: 

"(a)  Whoever  commits  an  offense  against  the 
United  States,  or  aids,  abets,  counsels,  commands, 
or  procures  its  commission,  is  a  principal. 

(b)  Whoever  causes  an  act  to  be  done,  which  if 
directly  performed  by  him  would  be  an  offense  against 
the  United  States,  is  also  a  principal  and  punishable 
as  such." 

The  definitions,  supra,  contemplate  more  than  inaction, 
or  concealment ;  they  clearly  require  positive,  affirmative 
acts,  or  words  which  induce  action  by  another.  The  words 
"whoever     .     .     .     aids,  abets,  counsels,  commands,   or 
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procures"  certainly  extend  far  beyond  concealment  or  in- 
action which  are  passive.  In  the  sense  used  in  the  statute, 
the  word  "causes"  likewise  implies  more  than  inaction  or 
concealment. 

The  acts  charged  in  the  indictment  really  mean  and 
amount  to  procuring  the  Bank  to  make  a  false  statement 
to  the  Administrator.  "Procuring"  is  not  only  different 
from  mere  concealment,  but  is  wholly  inconsistent  there- 
with. 

IV. 

The  Evidence  Is  Insufficient  to  Sustain  the  Allegations 
of  the  Indictment,  or  to  Support  the  Verdict  and 
Judgment. 

At  the  conclusion  of  the  Government's  evidence  in  chief 
appellant's  counsel  moved  the  Court  for  a  judgment  of  ac- 
quittal on  two  grounds,  to  wit:  (1)  Because  the  evidence 
is  insufficient  to  sustain  the  allegations  of  the  indictment; 
and  (2)  because  the  indictment  does  not  state  an  offense 
against  the  United  States.  [R.  p.  388,  lines  12-22.]  After 
extensive  argument,  the  motions  were  denied,  with  privi- 
lege to  renew  them  at  the  conclusion  of  all  the  evidence. 
[R.  p.  431,  lines  17-19.]  The  motions  were  renewed,  and 
again  presented  to  the  Court  at  the  conclusion  of  all  of 
the  evidence  [R.  pp.  507-508],  and  were  again  denied  by 
the  Court.     [R.  p.  519,  lines  13-14.] 

In  the  argument  on  the  motions  for  judgment  of  ac- 
quittal, appellant's  counsel  presented  the  same  points  of 
law  which  appear  in  this  brief,  and  especially  emphasized 
the  point  that  appellant  did  not  conceal  from  the  Bank 
the  true  prices  paid  to  her  for  the  lots  sold  to  the  vet- 
erans, hence  that  she  did  not  cause  the  Bank  to  make  false 
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reports   in   respect   to   such   prices   to   the   Veterans'   Ad- 
ministration. 

The  evidence  adduced  by  the  Government  shows  that 
there  was  a  double  escrow  in  fifteen  of  the  seventeen  sales 
which  are  set  forth  in  the  seventeen  counts  of  the  indict- 
ment; and  that  double  escrows  were  involved  in  five  of  the 
six  counts  upon  which  appellant  was  convicted.  It  was 
argued  to  the  trial  court,  and  is  earnestly  urged  here,  that 
each  of  these  double  escrows  contains  documentary  facts 
that  plainly  show  that  the  Bank  had,  or  is  charged  with, 
knowledge  when  it  submitted  its  certificates  or  statements 
to  the  Administrator  that  the  prices  paid  for  the  lots  in 
question  were  not  in  excess  of  the  appraised  values  thereof. 
Since  the  Bank  had,  or  is  charged  with,  such  knowledge, 
it  necessarily  follows  that  appellant  did  not  conceal  from 
the  Bank  the  true  prices  paid  for  the  several  lots,  hence 
it  was  not  deceived  in  respect  thereto  and  was  not,  and 
could  not  have  been,  induced  by  appellant  to  make  false 
reports  as  to  such  prices  to  the  Administrator.  To  argue 
otherwise  would  be  to  assume  that  the  Bank  is  either  a 
fool,  or  a  knave,  or  both. 

Furthermore,  the  record  affirmatively  shows  that  appel- 
lant did  not  have  any  knowledge  as  to  the  appraised  values 
of  the  lots  in  question  at  the  times  she  made  the  sales 
thereof  to  veterans,  or  at  any  other  time.  [R.  p.  66,  lines 
1-2.]  Indeed,  she  could  not  have  had  any  such  knowledge, 
since  the  appraisals  were  made  after  sh'e  had  entered  into 
the  sales  agreements  and  after  the  escrow  papers  had  been 
deposited  with  the  Bank. 

Two  of  the  Bank's  officers  testified  for  the  Government : 
Maurice  Williams  [R.  p.  267,  et  seq.],  Assistant  Manager 
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of  the  Santa  Monica  Branch  of  said  Bank;  and  Ernest  E. 
Shacklett  [R.  p.  321,  et  seq.],  Escrow  Officer  of  the  Pico- 
La  Cienega  Branch  of  said  Bank.  Their  evidence  alone 
is  sufficient  to  charge  the  Bank  with  actual  knowledge  that 
the  true  prices  paid  for  the  lots  involved  in  the  double 
escrows  were  in  excess  of  the  appraised  values  thereof. 

Mr.  Williams  testihed  [R.  p.  311]  that  in  arriving  at 
the  cost  of  a  lot  "we  depend  upon  the  escrow  instruc- 
tions" [R.  p.  311,  line  23]  "and  the  application"  of  the 
veteran  for  a  loan.  [R.  p.  311,  line  25.]  He  later  testi- 
fied that  the  Bank's  work  sheets — more  or  less  a  sum- 
mary, of  the  entire  escrow  in  each  sale — discloses  that 
sums  were  paid  by  veterans  on  lots,  outside  of  escrow, 
to  appellant. 

For  example,  Mr.  Shacklett  testified  that  work  sheet 
[Gov't  Exhibit  20-A],  sale  to  Hyman,  shows  that  the 
sum  of  $450.00  was  paid  outside  of  escrow  by  the  vet- 
eran to  appellant.  [R.  p.  336,  lines  23-25,  and  p.  337, 
lines  1-5.]  This  exhibit  also  contains  the  words  'T  will 
hand  you  (the  Bank)  the  sum  of  $1,550.00,  $450.00  hav- 
ing been  paid  outside  of  escrow."  [R.  p.  337,  lines  8-9.] 
A  similar  showing  is  made  in  the  sale  embodied  in  work 
sheet  [Gov't  Exhibit  21-B],  which  shows  that  the  sum 
of  $250.00  was  paid  outside  of  escrow  to  appellant.  [R. 
p.  343,  lines  5-22.]  The  escrow  papers  deposited  with 
the  Bank  in  the  lot  sale  to  Donald  S.  Regester  [Gov't 
Exhibits  30-A  and  31-A]  recites,  'T  will  hand  you  the  sum 
of  $1,550.00,  $600.00  having  been  paid  outside  of  escrow. 
Total  consideration  $2,150.00." 
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Government  counsel  elicited  from  appellant,  on  cross- 
examination,  the  following  [R.  p.  500,  lines  23-25  and  p. 
501,  lines  1-12]  : 

"Q.  \\^ell,  what  I  am  driving  at  is  this,  Miss  Kar- 
rill :  Where  you  employed  the  double  escrow,  the 
first  escrow  instruction  always  stated  the  precise  and 
exact  and  true  amount  which  zvas  paid  for  the  lot; 
you  remember  that?    A.     Yes. 

Q.  Now,  was  it  of  any  interest  to  you  that  the 
actual  amount  paid  appeared  on  that  instruction?  A. 
Because  that  was  the  amount  I  was  getting  for  the 
lot. 

Q.  Now,  if  that  is  true,  that  interest,  did  it  carry 
over  when  you  used  only  one  instruction?  A.  Well, 
I  had  given  the  veteran  a  receipt  or  one  of  my  brokers 
had  given  them  a  receipt  (for  the  outside  of  escrow 
payment)  in  every  instance,  and  they  had  always 
been  assured  that  in  the  event  the  loan  did  not  go 
through,  they  would  get  their  money  back."  (Italics 
ours.) 

The  Government  thus  shows  that  in  all  double  escrows 
"the  tirst  instruction  (to  the  Bank)  always  stated  the  pre- 
cise and  exact  and  true  amount  which  was  paid  for  the 
lot." 

If  appellant  intended,  as  charged  in  the  indictment,  to 
conceal  the  true  price  of  the  lot  from  the  Bank,  then, 
perhaps,  the  Government  will  try  to  explain  to  the  Court 
why  appellant  would  show,  in  the  escrow  paper  that  she 
was  directly  interested  in,  "the  precise  and  exact  and  true 
price"  paid  to  her  for  such  lot.  In  view  of  the  testimony 
above  referred  to.  it  is  absurd  to  say  that  appellant  con- 
cealed, or  tried  to  conceal  from  the  Bank  the  true  price 
paid  for  any  of  the  lots  involved.     It  is  equally  absurd  to 
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say  that  the  Bank  was  deceived  by  appellant,  or  that  it 
did  not  have  actual  knowledge  of  the  true  prices  paid  at 
the  time,  or  times,  it  made  the  alleged  false  certificates 
to  the  Administrator.     Nor  is  this  all. 

In  the  long  argument  and  colloquy  between  the  Court 
and  counsel  on  the  motion  for  judgment  of  acquittal,  the 
following,  considered  alone  and  apart  from  the  evidence, 
is  sufficient  to  establish  the  correctness  of  our  contention 
that  the  Bank  had  knowledge,  at  the  time  it  made  the  al- 
leged false  certificates  or  statements  to  the  Administra- 
tor, of  the  precise  and  exact  and  true  amount  which  was 
paid  (to  appellant)  for  each  lot  involved  in  this  action. 

The  following  colloquy  occurred  [R.  p.  41  (S,  lines  4-25] : 
''The  Court:     Did  the   Bank  commit  an  oflfense? 
Has  not  the  Bank  made  a  false  statement  here? 

Mr.  Fitting:  Well,  under  the  interpretation  of 
the  facts  we  have  been  discussing,  it  appears  that 
perhaps  they  did. 

The  Court:  Did  the  Bank  commit  a  criminal  of- 
fense ? 

Mr.  Fitting:  Perhaps  we  could  charge  them  with 
that.    However,  they  are  not  charged  with  it  here. 

The  Court:  Is  the  lending  institution  liable  for 
making  a  false  statement? 

Mr.  Fitting:  I  do  not  see  why  they  should  not  be. 
Under  the  statute  it  would  apply  to  anyone  who 
makes  or  causes  to  be  made  a  false  certificate,  and 
if  the  lending  institution  makes  a  false  certificate 
knowingly,  it  seems  to  me  that  they,  too,  could  be 
held. 

The  Court:  Is  there  any  question  in  your  mind 
in  respect  to  these  double  escrows  but  what  they 
(the  certificates)   were  knowingly  made? 
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Mr.  Fitting:     There  isn't  any  more. 

The  Court:  So  you  say  that  the  Bank  committed 
an  offense  and  that  tJiis  defendant  aided  and  abetted, 
is  that  it? 

Mr.  Fitting:  Yes;  and  also  caused."  (Italics 
ours.) 

It  appears  from  this  colloquy  that  both  the  Court  and 
Government  counsel  agreed  that  the  double  escrows  de- 
posited in  the  Bank  gave  the  Bank  actual  or  imputed 
knowledge  as  to  the  true  prices  paid  by  the  several  vet- 
erans for  the  lots  in  question.  The  double  escrows  per- 
mit no  other  conclusion.  Government  counsel,  however, 
insisted  that  appellant  caused  the  Bank  to  make  certifi- 
cates known  by  it  to  be  false.  [R.  p.  418,  line  25.]  Just 
how  appellant,  a  lone  woman  without  financial  standing 
or  influence,  could  cause  the  largest  Bank  in  the  United 
States  to  make  a  false  report  and  thereby  commit  a  crime 
is  not  explained  by  Government  counsel  or  by  the  trial 
court.  It  is  utterly  fantastic  to  assume  that  the  Bank 
could  be  influenced  by  appellant  to  do  such  a  thing. 
It  is  perfectly  reasonable,  and  consistent  with  the  large 
volume  of  business  transacted  by  the  Bank,  to  conclude 
that,  although  the  escrow  papers  fully  disclosed  the  actual 
prices  paid  for  the  lots,  the  Bank  inadvertently  and  care- 
lessly overlooked  that  fact. 

In  the  colloquy  between  Court  and  Government  coun- 
sel, the  following  is  also  pertinent  [R.  p.  413]  : 

''The  Court:  Can  you  cause  somebody  to  make  a 
false  statement  if  he  is  making  it  for  his  own  account 
and  he  knows  the  true  facts? 

Mr.  Fitting:     I   think     ...     we  certainly  can 
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The  Court:  Yes ;  you  cause  a  person  in  the  sense 
that  he  is  acting-,  if  you  cause  him  to  act  or  procure 
him  or  induce  him  to  act;  but  the  Bank  was  acting 
for  the  Bank,  was  it  not? 

Mr.  Fitting:  They  were  acting  for  the  Bank,  but 
also — 

The  Court:  The  Bank  did  not  make  a  certificate 
on  behalf  of  the  defendant,  did  it? 

Mr.  Fitting:     No. 

The  Court:  It  did  not  make  the  certificate  as 
agent  of  the  defendant,  did  it? 

Mr.  Fitting:     No. 

The  Court:  The  defendant  did  not  induce  the 
Bank  to  make  the  statement,  did  it? 

Mr.  Fitting:  For  her  transaction  to  go  through 
for  these  veterans  to  get  the  loans  it  was  necessary 
that  the  statement  be  made  (by  the  Bank  to  the 
Administrator).  She  rigged  the  transaction  so  that 
it  would  appear  that  they  fall  within  the  law. 

The  Court:     Appear  to  whom? 

Mr.  Fitting:  So  that  the  paper  would  come  to 
the  certifying  branch,  the  Santa  Monica  Branch — 

The  Court:  But,  Mr.  Fitting,  you  have  to  start 
with  the  assumption  that  the  Bank  is  one  entity  and 
that  everything  an  agent  knows  the  Bank  knows 
So  what  the  manager  of  the  Pico-La  Cienega 
Branch  of  the  Bank  of  America  knew,  the  Bank 
knew,  did  it  not:  and  what  the  manager  of  the  Santa 
Monica  Branch  knew,  the  Bank  knew,  did  it  not? 

Mr.  Fitting:     Yes. 

The  Court:  Now,  you  can  argue  practicalities, 
you  can  argue  as  a  practical  matter  it  may  not  have 
known,  but,  as  a  matter  of  law,  the  law  charges  the 
bank  with  knowledge,  doesn't  it? 
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Mr.  Fitting:     That   is  right/'     [R.  pp.  413-414.] 
(Italics  ours.) 

The  above  colloquy  resulted  from  the  Government's  con- 
tention that  the  Pico-La  Cienega  Branch  of  the  Bank 
(where  the  escrows  were  originally  made  and  deposited) 
did  not  transmit  all  of  the  papers  to  the  Santa  Monica 
Branch  of  said  Bank  (which  made  the  certificates  to  the 
Administrator),  and,  hence,  the  Government  argued,  the 
Bank  was  not  charged  with  knowledge  in  the  possession 
of  its  Pico-La  Cienega  Branch.  No  argument,  or  cita- 
tion of  authority,  is  necessary  to  show  the  fallacy  of  the 
Government's  contention.  The  trial  Court  very  properly 
said,  in  respect  to  this  contention  [R.  p.  409,  lines  15-16]  : 

"The  right  hand  has  to  know  what  the  left  hand 
is  doing" 

and 

"The   law   requires    that   every   man   knows   what 
both  his  hands  are  doing."      [R.  p.  409,  lines  20-21.] 

The  colloquies  above  set  forth  epitomize  the  evidence, 
and  the  statements  and  admissions  of  Government  counsel 
in  respect  to  the  Bank's  actual,  or  implied,  knowledge  of 
the  true  prices  paid  for  the  lots  in  question.  They  show 
beyond  question  that  the  Bank  had,  or  was  charged  with, 
knowledge  of  the  true  prices  paid  for  said  lots.  This  be- 
ing true,  how  could  appellant  have  deceived  the  Bank? 
How  could  there  be  concealment  by  her  of  a  fact  plainly 
shown  by  documents  deposited  in  the  'Bank? 

The  entire  case  against  appellant  must,  and  does,  rest 
upon  the  alleged  concealment  by  appellant  of  the  true 
prices  paid  for  the  lots  sold  to  veterans.  The  case  fails 
when  the  evidence  shows,  and  Government  counsel  grudg- 
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ingly  admit,  and  the  trial  Court  says,  that  the  escrow 
papers  deposited  in  the  Bank  disclose  the  actual  and  true 
prices  paid  to  appellant  by  the  veterans. 

Aside  from  the  alleged  concealment  and  deception,  there 
is  no  evidence  that  shows,  or  remotely  tends  to  show,  that 
appellant  caused,  procured,  persuaded  or  induced  the  Bank 
to  make  false  reports  or  certificates  to  the  Administrator. 
Moreover,  as  already  stated,  it  is  utterly  fantastic  to  as- 
sume that  appellant  could  have  caused  the  largest  private 
lending  institution  in  the  United  States  to  make  false 
statements  constituting  punishable  offenses  against  the 
United  States. 

It  is  also  important  to  note  in  this  connection  certain 
other  facts. 

Appellant's  purchase  of  the  tract  containing  the  lots 
sold  to  the  veterans  involved  here  was  escrowed  with  the 
Bank  of  America.  [R.  p.  457,  lines  11-16.]  Appellant 
followed  the  form  or  pattern  of  escrow  made  up,  in  her 
original  sale,  by  employees  or  officers  of  said  Bank.  [R. 
p.  455,  lines  16-25,  and  p.  456,  lines  1-24.] 

The  Government  failed  to  produce  or  to  offer  in  evi- 
dence any  of  the  loan  applications  made  by  these  veterans 
to  the  Bank.  It  made  no  effort  to  elicit  any  knowledge 
by  the  Bank  of  prices  paid  for  the  lots  independent  of  the 
escrow,  all  of  which  it  placed  in  evidence.  It  made  no 
attempt  to  show,  independently  of  the  escrow  pai^rs,  any 
effort  by  appellant  to  deceive  the  Bank. 

Since  the  double  escrow  i)apers  ])lainly  show  the  true 
prices  paid  for  lots  by  the  \'eterans,  and  there  is  no  evi- 
dence to  the  contrary,  we  submit  that  not  only  is  the  evi- 
dence insufficient  to  sustain  the  allegations  of  the  indict- 


—34— 

ment  or  to  support  the  \'erdict  and  judgment  rendered,  but 
that,  on  the  contrary,  the  evidence  rebuts  and  overcomes 
said  allegations.  There  is,  therefore,  no  evidence  to  sus- 
tain the  allegations  of  the  indictment  or  to  support  the 
verdict  and  judgment,  and  the  same  should  be  reversed. 

V. 

The  District  Court  Erred  in  Holding,  as  a  Condition 
of  Probation,  That  Appellant  Make  Restitution  to 
Twelve  Supposed  Veterans  of  Sums  Aggregating 
$4,200.00  as  and  for  Loss  and  Damage  Caused  by 
Offenses  Charged  in  the  Indictment  for  Which 
No  Convictions  Were  Had. 

The  Court  adjudged  that  execution  of  the  sentence 
imposed  under  counts  4,  6,  9,  11,  12  and  14  be  suspended 
and  that  applicant  be  placed  on  probation  for  five  years, 
upon  the  condition  that 

".  .  .  during  the  probationary  period  the  defend- 
ant shall  (1)  make  full  restitution  of  $7,300.00, 
such  restitution  to  be  made  at  such  times  and  in 
such  installments  as  the  Probation  Officer  of  this 
Court  shall  direct,  the  proceeds  of  such  restitution 
to  be  applied  to  reduce  the  loans  of  the  veterans  in- 
volved, as  follows: 

Name  of  Veteran  Amount  of  Restitution" 

[R.  Vol.   1,  pp.  529-30.] 

Under  the  title  "Name  of  Veteran"  are  specified  the 
names  of  eighteen  persons,  presumabl}^  veterans,  and  un- 
der the  title  "Amount  of  Restitution"  the  amount  to  be 
paid  as  restitution  to,  or  for  the  account  of,  each  of  said 
veterans  is  set  forth  opposite  his  name. 
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The  Court  thus  ordered  so-called  restitution  to  be  made 
to  twelve  supposed  veterans  because  of  offenses  charged 
in  the  indictment,  notwithstanding  the  fact  that  no  con- 
victions were  had  for  said  alleged  offenses.  The  aggre- 
gate amount  thus  erroneously  ordered  to  be  paid  is 
$4,200.00. 

The  District  Court  is  without  power  to  require  restitu- 
tion of  loss  or  damages  caused  by  an  alleged  offense  for 
which  no  conviction  was  had.  This  plainly  appears  from 
I  the  provisions  of  Section  3651  of  the  new  Criminal  Code 
(18  U.  S.  C.  A.,  Sec.  3651).  Among  other  things,  that 
section  provides: 

"While  on  probation  and  among  the  conditions  there- 
of, the  defendant — 

May  be  required  to  make  restitution  or  reparation  to 
aggrieved  parties  for  actual  damages  or  loss  caused 
by  the  offense  for  which  conviction  zvas  had  .  .  ." 
(Italics  ours.) 

No  convictions  were  had  upon  eleven  counts  of  the  in- 
dictment. It  follows,  of  course,  that  the  Court  is  without 
power  to  require  restitution  of  supposed  damages  or  loss, 
even  if  the  same  had  been  proven,  which  is  denied,  caused 
by  the  offenses  charged  in  the  eleven  counts  mentioned 
for  which  appellant  was  not  convicted. 

Furthermore,  there  is  no  evidence  in  the  record  that 
shows  that  any  of  the  six  veterans  named  in  the  counts 
upon  which  appellant  was  convicted,  suffered  any  actual 
damages  or  loss.  In  the  absence  of  such  a  showing,  the 
Court  erred  in  ordering  restitution  even  to  said  six 
veterans. 
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Moreover,  appellant  was  ordered  to  make  restitution 
to  one  person,  presumably  a  veteran,  who  is  not  even  men- 
tioned in  any  of  the  seventeen  counts  of  the  indictment. 
Including  the  amount  ordered  to  be  paid  to  this  person 
[Irving  J.  Stein,  $250.00,  R.  Vol.  1,  p.  30,  line  12]  the 
Court  has  erroneously  ordered  appellant  to  pay  the  aggre- 
gate sum  of  $4,200.00  in  respect  to  offenses  for  which  no. 
convictions  were  had.  The  judgment  is,  therefore,  er- 
roneous and  should  be  reversed  for  this,  as  well  as  for 
other  reasons,  ante. 

VI. 

The  District  Court  Erred:  (a)  In  Denying  Appellant's 
Motion  for  a  Judgment  of  Acquittal ;  (b)  In  Over- 
ruling Appellant's  Motion  for  Arrest  of  Judgment; 
and  (c)  In  Overruling  Appellant's  Motion  for  a 
New  Trial. 

As  already  stated,  ante,  appellant  filed  motions  for 
judgment  of  acquittal,  the  first  at  the  conclusion  of  the 
Government's  evidence  in  chief,  and  the  second  at  the 
conclusion  of  all  the  evidence  in  the  case.  The  grounds 
of  these  two  motions  were:  (1)  That  the  indictment 
does  not  state  a  public  offense  against  the  United  States; 
and  (2)  that  the  evidence  is  legally  insuiificient  to  sustain 
the  allegations  of  the  indictment.     [R. -Vol.  1,  p.  27.] 

Thereafter  appellant  filed  motion  for  arrest  of  judg- 
ment upon  the  same  grounds  set  forth  in  her  motion  for 
a  judgment  of  acquittal.      [R.  Vol.   1,  p.  29.] 

Thereafter  appellant  filed  motion  for  a  new  trial  upon 
the  grounds :     ( 1 )   That  the  Court  erred  in  denying  her 
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motion  for  judgment  of  acquittal;  (2)  that  the  verdict  is 
contrary  to  the  weight  of  the  evidence;  and  (3)  that  the 
verdict  is  not  supported  by  substantial  evidence.  [R.  Vol. 
1,  p.  24.]  Two  other  grounds  were  included,  but  are 
not  relied  on  here. 

It  is  unnecessary  to  argue  Point  VI,  supra,  in  detail, 
since  the  sufficiency  of  the  evidence  to  sustain  the  allega- 
tions of  the  indictment,  or  to  support  the  verdict  and 
judgment,  has  been  fully  presented  under  Point  IV,  ante. 

The  three  motions  above  indicated  were  made  and  pre- 
sented at  the  times  required,  and  in  due  course.  These 
motions  should  have  been  granted,  and  we  submit  that  the 
Court  erred  in  denying  them. 

Conclusion. 

The  following  propositions  have  been  established,  from 
the  record,  in  this  brief: 

(1)  The  acts  charged  in  the  indictment  do  not  consti- 
tute an  offense  against  the  United  States,  for  which  appel- 
lant can  be  punished. 

(2)  The  District  Court  is  without  jurisdiction  to  try 
and  enter  judgment  against  appellant  because  of  the  acts 
alleged  in  the  indictment,  since  the  commission  of  said  acts 
is  not  made  an  offense  against  the  United  States  by  any 
Act  of  Congress. 

(3)  If  an  offense  has  been  committed  against  the 
United  States,  the  Bank  of  America  is  the  guilty  prin- 
cipal, and  appellant  cannot  be  convicted  for  aiding  and 
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abetting  the  Bank  until  and  unless  it  is  first  convicted  as 
such  principal. 

(4)  The  evidence  does  not  sustain  the  allegations  of 
the  indictment,  or  support  the  verdict  and  judgment. 

(5)  The  District  Court  is  without  power  to  require, 
and  erred  in  requiring,  appellant  to  make  restitution  of 
alleged  loss  and  damage  resulting  from  alleged  ofifenses 
for  which  she  was  not  convicted. 

(6)  The  Court  erred  in  denying  appellant's  motions  for 
judgment  of  acquittal,  for  arrest  of  judgment,  and  for  a 
new  trial. 

Wherefore,  appellant  prays  that  the  judgment  of  the 
District  Court  be  reversed. 

Respectfully  submitted, 

John  W.  Preston, 

Attorney  for  Appellant. 
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Jurisdictional  Statement. 

Appellant  was  indicted  under  Sections  697  and  715  of 
Title  38  of  the  United  States  Code  on  October  27,  1948 
[R^  19].  The  District  Court  had  jurisdiction  of  the  cause 
under  Section  3231  of  Title  18  of  the  United  States  Code. 
The  offenses  charged  were  committed  in  Los  Angeles 
County,  within  the  Central  Division  of  the  Southern  Dis- 
trict of  California.^  Judgment  was  entered  on  February 
25,  1949  [R  27-31].  Notice  of  Appeal  was  filed  on  Febru- 
ary 28,  1949  [R  32-33].  This  Court  has  jurisdiction 
under  Section  1291  of  Title  28  of  the  United  States  Code. 


^References  preceded  by  the  letter  "R"  are  to  the  typewritten 
"Transcript  of  Record"  [Volume  1  of  the  Typed  Record  on  Ap- 
peal] ;  those  by  the  letter  "T"  are  to  the  typewritten  "Reporter's 
Transcript  of  Proceedings"  [Volumes  2,  3  and  4  of  the  Typed 
Record  on  Appeal]  ;  and  those  by  "AB"  to  Appellant's  Opening 
Brief. 

^The  Indictment  so  charged  [R  2-19].  The  evidence  suj^iported 
it.     No  attack  is  made  on  the  grounds  of  lack  of  venue. 
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Statement  of  the  Case. 

On  October  27,  1948,  the  Federal  Grand  Jury  at  Los 
Angeles  returned  an  Indictment  against  appellant  in  seven- 
teen counts,  which  was  filed  that  day  in  the  United  States 
District  Court  for  the  Southern  District  of  California, 
Central  Division  [R  2-19].  Each  count  of  the  Indictment 
charged  appellant  with  knowingly  causing  to  be  made  a 
false  certificate  concerning  a  claim  for  benefits  under  the 
Servicemen's  Readjustment  Act  of  1944,  in  that  she  caused 
the  Bank  of  America  to  certify  in  a  Home  Loan  Report 
presented  to  the  Veterans  Administration  that  the  price 
paid  by  a  veteran  for  a  lot  was  a  specified  figure  and  did 
not  exceed  the  reasonable  value  thereof  as  determined  by 
a  proper  appraisal,  whereas,  as  appellant  well  knew  and 
concealed  from  the  bank  and  the  Veterans  Administration, 
the  total  price  demanded  and  received  by  appellant  was  a 
higher  figure  than  that  stated  in  the  report  and  also  higher 
than  the  appraised  reasonable  value.  Each  of  the  seven- 
teen counts  involved  a  different  veteran. 

On  November  1,  1948,  appellant  pleaded  not  guilty  to 
all  counts  [R  19-20].  Trial  was  commenced  before  a  jury 
on  January  11,  1949  [R  20-21],  The  Government  dis- 
missed 8  counts  (1,  3,  8,  10,  13,  15,  16  and  17),  and  trial 
was  had  on  the  remaining  9  counts  [R  21],  In  the  course 
of  the  trial,  the  Government  dismissed  one  further  count 
[Count  7,  R  22],  The  jury  found  appellant  guilty  on 
January  19,  1949,  as  to  all  8  of  the  counts  submitted  to  it 
[Counts  2,  4,  5,  6,  9,  11,  12  and  14,  R  22-23],  Appellant's 
motion  for  a  new  trial  [R  23-24]  and  for  arrest  of  judg- 
ment [R  25]  were  denied  [R  26-27],  Appellant's  mo- 
tion for  judgment  of  acquittal  was  granted  as  to  Counts 
2  and  5,  but  denied  as  to  all  other  counts  [R  26], 

On  February  25,  1949,  appellant  was  sentenced  to  im- 
prisonment for  one  year  and  fined  $1000  on  each  of  Counts 
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4,  6.  9,  11,  12  and  14,  and  execution  of  such  sentences  was 
suspended  and  appellant  placed  oft  probation  for  five  years, 
the  conditions  of  which  were:  (1)  that  she  make  restitu- 
tion to  eighteen  named  veterans  in  the  total  sum  of  $7300; 
|,  (2)  that  she  pay  a  fine  of  $2700;  and  (3)  that  she  obey 
all  laws  and  comply  with  the  rules  of  the  Probation  Office 
[R  27-32].  Notice  of  Appeal  was  filed  on  February  28, 
1949  [R  32-33]. 

Statutes  and  Regulations  Involved. 

(a)   Penal  Statutes. 

Section  1500 (a)  of  the  Servicemen's  Readjustment  Act 
of  1944 — popularly  known  as  the  G.  I.  Bill  of  Rights — 

,      provides  (38  U.  S.  C.  697(a))  : 

\  "Except  as  otherwise  provided  in  this  chapter,  the 

administrative,  definitive,  and  penal  provisions  under 
sections  30a  and  485  of  Title  5  and  sections  701-703, 
704,  705,  706,  707-710,  712-715,  717,  718,  720,  and 
721  of  this  title,  and  the  provisions  of  sections  450, 
451,  454a  and  556a  of  this  title,  shall  be  for  applica- 
tion under  this  chapter.^  For  the  purpose  of  carrying 
out  any  of  the  pro^'isions  of  sections  30a  and  485  of 
Title  5  and  sections  701-703,  704,  705,  706,  707-710, 
712-715,  717,  718,  720,  and  721  of  this  title,  and  this 
chapter,  the  Administrator  shall  have  authority  to 
accept  uncompensated  services,  and  to  enter  into  con- 
tracts or  agreements  with  private  or  public  agencies, 
or  persons,  for  necessary  services,  including  personal 
services,  as  he  may  deem  practicable." 


^The  exact  language  of  this  sentence  as  enacted  was  (58  Stat. 
300): 

"Except  as  otherwise  provided  in  this  Act,  the  administrative, 
definitive,  and  penal  provisions  under  Pulilic,  Numbered  2,  Seventy- 
third  Congress,  as  amended,  and  the  provisions  of  Pu1:»lic.  Num- 
bered 262,'  Seventy-fourth  Congress,  as  amended  (38  U.  S.  C.  450, 
451,  454a  and  556a),  shall  be  for  application  under  this  Act." 


-bi- 
section 715  of  Title  38  provides:^ 

"Any  person  who  shall  knowingly  make  or  cause 
to  be  made,  or  conspire,  combine,  aid,  or  assist  in, 
agree  to,  arrange  for,  or  in  any  wise  procure  the  mak- 
ing or  presentation  of  a  false  or  fraudulent  affidavit, 
declaration,  certificate,  statement,  voucher,  or  paper, 
or  writing  purporting  to  be  such,  concerning  any  claim 
for  benefits  under  sections  701-703,  704,  705,  706, 
707-715,  716-721  of  this  title,  and  sections  30a,  485 
of  Title  5,  shall  forfeit  all  rights,  claims,  and  benefits 
under  such  sections,  and,  in  addition  to  any  and  all 
other  penalties  imposed  by  law,  shall  be  guilty  of  a 
misdemeanor  and  upon  conviction  thereof  shall  be 
punished  by  a  fine  of  not  more  than  $1,000  or  im- 
prisonment for  not  more  than  one  year,  or  both." 

(b)   Other  Statutory  Provisions. 

The  provisions  of  the  Servicemen's  Readjustment  Act 
of  1944  relating  to  loans  to  veterans  for  the  purchase  of 
real  estate  are  in  Title  III  of  the  Act  (38  U.  S.  C.  694, 
694a-k;  58  Stat.  291-293,  as  amended  by  59  Stat.  626- 
631).  Under  that  Title,  the  United  States,  through  the 
Administrator  of  Veterans  Affairs,  will  guarantee,  within 
certain  limits,  loans  made  to  veterans  of  World  War  II 
for  purchasing  or  constructing  dwellings  to  be  occupied 
as  their  homes.  As  to  the  requirements  the  loan  must 
meet,  Section  501  provides,  in  part  (38  U.  S.  C.  694a)  : 

"Any  loan  made  to  a  veteran  under  this  subchapter, 
the  proceeds  of  which  are  to  be  used  for  purchasing 
residential  property  or  constructing  a  dwelling  to  be 
occupied  as  his  home  or  for  the  purpose  of  making 
repairs,  alterations,  or  improvements  in  property 
owned  by  him   and   occupied   as   his   home,   is   auto- 


^Enacted  as  Sec.   15  of  Public.  Numbered  2,  Seventy-third  Con- 
gress (48  Stat.  8,  11). 
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matically  guaranteed  if  made  pursuant  to  the  provi- 
sions   of    this    subchapter,    including    the    following: 

"(3)  That  the  price  paid  or  to  be  paid  by  the 
veteran  for  such  property  or  for  the  cost  of  construc- 
tion, repairs,  or  alterations  does  not  exceed  the  rea- 
sonable value  thereof  as  determined  by  proper  ap- 
praisal made  by  an  appraiser  designated  by  the  Ad- 
ministrator." 

Section  504  (38  U.  S.  C.  694d)  gives  the  Administrator 
the  power  to  promulgate  necessary  and  appropriate  rules 
and  regulations  for  carrying  out  the  provisions  of  the 
statute. 

(c)  Regulations. 

Regulations  under  the  Servicemen's  Readjustment  Act 

of  1944  were  promulgated  by  the  Administrator  (11  F.  R. 

2118-2126).    Section  36:4336  of  such  regulations  provides 

(11  F.  R.  2124): 

''No  loan  is  guaranteeable  or  insurable  the  proceeds 
of  which  have  been  expended  or  will  be  expended  for 
property,  or  for  construction,  alterations,  repairs  or 
improvements,  the  purchase  price  or  cost  of  which  is 
in  excess  of  the  reasonable  value  of  the  same  as  de- 
termined by  a  proper  appraisal  made  by  an  appraiser 
designated  by  the  Administrator." 

And  Section  36:4303(c)  provides,  in  part  (11  F.  R. 
2120) : 

"Evidence  of  automatic  guaranty  or  of  insurance 
will  be  issuable  if  the  loan  is  reported  to  the  Adminis- 
trator within  30  days  following  full  disbursement, 
and  upon  the  certification  of  the  lender  that : 

"(i)  The  loan  has  been  made  in  full  accordance 
with  the  terms  and  provisions  of  the  act," 


Facts. 

During  1946,  appellant,  operating  under  the  name  of 
Personality  Homes,  purchased  lots  in  Tract  9733  in  Los 
Angeles  for  resale  [T  454-5,  457].  After  appraisers  had 
checked  and  found  the  lots  suitable  for  veterans'  homes 
[T  458,  497],  appellant  began  in  May,  1946,  selling  the 
lots  to  veterans  [T  459],  selling  between  45  and  50  lots 
in  all  [T  496].  With  the  lots,  appellant  also  signed  the 
veterans  up  to  contracts  to  have  houses  built  on  the  lots 
by  Culver  City  Housing  Corporation  [T  470],  each  house 
and  lot  being  a  package  deal  [T  487].  Each  of  the  45  or 
50  transactions  was  handled  the  same  as  the  transactions 
in  the  indictment  [T  505-6]. 

The  transactions  in  the  six  counts  involved  in  the  appeal 
fall  into  two  basic  patterns,  the  double  escrow  transactions 
(Counts  4,  6,  11,  12  and  14)  and  the  single  escrow  trans- 
actions (Count  9).  Typical  of  the  double  escrows  was  the 
Wilder  transaction  (Count  6).  Wilder  selected  at  appel- 
lant's office  a  house  to  be  built  for  $8450,  and  a  lot  for 
$2450,  a  total  of  $10,900  [T  198-9].  Appellant  told  him 
the  G.  I.  loan  could  only  total  $10,000  and  would  hence 
cover  only  $1550  of  the  $2450  for  the  lot  [T  198],  and 
that  he  must  pay  the  $900  extra  to  appellant  in  cash  from 
his  own  funds,  which  he  did  [T  199,  200,  202,  204,  207]. 
Appellant  herself  testified  [T  477-8]  : 

"Well,  we  told  Mr.  Wilder  that  it  would  be  neces- 
sary for  him  to  have  tvro  escrows,  one  showing  the 
balance  to  be  paid  by  the  loan  and. the  other  to  show 
the  exact  amount  of  the  lot,  the  cost  of  the  lot.  And 
I  asked  him  if  he  had  a  friend  or  relative  that  the 
first  escrow  could  be  made  to;  and  he  said  he  didn't, 
and  the  salesman  was  present  at  that  time,  and  T  don't 
remember  whether  I  asked  I\Ir.  DeSpain  or  whether 


— 7— 

Mr.  DeSpain  volunteered  to  use  his  name,  but  any- 
way, the  first  escrow  was  made  to  Mr.  DeSpain  and 
his  wife." 

DeSpain  and  his  wife  sigined  an  escrow  instruction  in 
which  they  purported  to  buy  a  lot  from  appellant  for  $2450 
[T  243,  Gov't  Ex.  24-A],  and  a  second  escrow  at  the  same 
time  in  which  the  DeSpains  purported  to  sell  the  same  lot 
to  Wilder  for  $1550  [T  244,  Gov't  Ex.  25-A].  DeSpain 
paid  no  moneys  at  all  in  connection  with  the  escrows  [T 
244],  took  no  part  in  preparing  the  escrow  papers  [T  245], 
and  was  a  purchaser  in  name  only  [T  256].  Both  escrow 
instructions  were  prepared  by  appellant  [T  478],  and  were 
used  at  the  Pico-La  Cienega  Branch  of  the  Bank  of  Amer- 
ica [Gov't  Exs.  24-A  and  25-A]. 

The  G.  I.  loan  to  Wilder  was  made  by  the  Bank  of 
America,  Santa  Monica  Branch.  That  branch  reported 
the  loan  to  the  Veterans  Administration  on  the  Home  Loan 
Report  [Gov't  Ex.  4-A],  which  contained  a  certification 
by  the  bank  that  the  price  paid  by  Wilder  for  his  lot  was 
$1550.00,  and  that  such  price  did  not  exceed  the  reasonable 
value  as  determined  by  proper  appraisal.  The  normal 
bank  practice  was  to  fill  out  the  Home  Loan  Report  from 
documentary  evidence  in  the  bank  file.  princi]:)ally  copies 
of  the  Pico-La  Cienega  escrow  instructions  and  statements 
[T  38,  47,  55,  56,  269,  271,  272,  281,  282,  311,  313,  314, 
315],  because  the  bank  officer  who  made  the  certification 
would  not  have  talked  personally  to  the  veteran  |T  269]. 
The  Santa  Monica  branch  would  have  requested  docu- 
mentary evidence  from  Pico-La  Cienega  as  to  the  purchase 
price  paid  by  Wilder  for  the  lot,  and  would,  of  course, 
have  been  furnished  a  copy  of  the  escrow  instruction  and 
escrow  statement  of  the  only  escrow  to  which  Wilder  was 


a  party,  i.  e.,  the  one  between   DeSpain  and  Wilder   at 
$1550  [T  Zl,  45,  300,  Gov't  Exs.  13-A  and  13-B].' 

The  other  double  escrows  (Counts  4,  11,  12  and  14) 
followed  the  same  identical  pattern,  the  only  differences 
being  as  to  the  persons  used  in  the  double  escrow  trans- 
actions,^ and  the  amounts  of  the  unreported  cash  side 
payments.^ 

The  Kornfeld  transaction  (Count  9)  was  a  single  escrow 
transaction.  Kornfeld  bought  a  $1750  lot,  paying  $250  in 
cash,  representing  the  amount  in  excess  of  what  the  G.  I. 
loan  would  cover  [T  141,  479].  Only  one  escrow  was  used, 
from  Karrell  to  Kornfeld,  reciting  a  sales  price  of  the  lot 
of  $1500  [Gov't  Ex.  27-A],  instead  of  the  true  price  of 
$1750.  The  escrow  papers  said  nothing  of  the  $250  paid 
out  of  escrow.  Kornfeld's  wife  noticed  when  they  signed 
the  paper  that  it  was  for  $1500,  and  not  for  the  full  $1750. 
and  asked  about  it.  Appellant  said  it  was  a  mere  formality 
to  make  the  paper  conform  with  the  maximum  loan  pos- 
sible [T  144,  154-5].  The  sale  price  of  the  lot  was  re- 
ported to  the  Government  at  $1500,  instead  of  the  true 
price  of  $1750  [Gov't  Ex.  6-A],  the  Santa  Monica  branch 
using  the  escrow  instructions  in  the  same  fashion  as  in  the 
double  escrow  cases. 


^Payment  for  the  lots  was  achieved  as  follows :  The  indicated 
cost  of  the  lot,  $1550.  would  be  transferred  from  the  loan  funds 
of  Santa  Monica  to  the  $1550  escrow  at  Pico-LaCienega  by  non- 
negotiable  order  [Gov't  Ex.  13-C].  At  Pico-LaCienega.  the  pro- 
ceeds of  the  $1550  escrow  would  be  transferred  to  the  $2450 
escrow  [Escrow  Work  Sheets,  Gov't  Ex.  24-B  and  25-B].  The 
$2450  escrow  instructions  would  recite  that  $900  cash  was  paid  out 
of  escrow.  The  $1550  transferred  and  the  $900  out  of  escrow 
would  make  up  the  price   [Gov't  Ex.  24-A]. 

^Bentivegna  [T  469]  ;  Chamberlain  [T  218,  482]  ;  Regester  [T 
179,  181.  482];  Higgins   fT  160,  161]. 

^Bentivegna  $600  [T  124,  125.  468,  469]  ;  Chamberlain  $700 
fT  218,  484]  ;  Regester  $600  [T  178,  483]  ;  Higgins  $300  [T 
159,  160]. 
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Appellant  admitted  the  basic  facts — /.  e.,  the  cash  pay- 
ments out  of  escrow  and  the  amounts  [T  468-9,  472,  477, 
479.  484.  505-6]  and  the  uses  of  the  double  and  single 
escrows.    .Vs  to  the  double  escrows,  she  said  [T  469]  : 

"Well,  I  don't  remember  the  exact  v.ords  I  told 
him.,  but  in  substance  it  was  the  same  as  I  had  told  all 
the  rest  of  the  GI's;  that  we  had  to  open  two  escrows 
and  one  of  them  was  for  the  amount  of  the  loan  and 
the  other  was  for  the  purchase  price  of  the  lot." 

Of  the  single  escrows,  she  said  [T  480]  : 

"Well,  the  same  reason  in  this  case  as  it  was  in  the 
.other  one;  some  of  them  were  two  escrows  and  some 
of  them  were  one.  and  in  my  assumption,  the  only 
thing  that  the  bank  should  have  been  interested  in 
was  the  amount  of  the  loan,  and  not  the  amount  that  I 
was  selling  the  lot  for." 

Appellant  was  given  blank  escrow  instructions  by  the 
Pico-La  Cienega  branch.  She  took  them  away  and  re- 
turned them  filled  out  and  signed  [T  331-2].  Appellant 
conceded  that  she  drew  up  the  escrow  instructions  in  her 
office  [T  463.  478].  Appellant  also  admitted  she  knew 
that  all  the  veterans  were  buying  under  G.  I.  loans  [T 
500]. 

Appellant  had  the  equivalent  of  a  college  degree,  having 
completed  a  business  and  an  art  course  [T  503].  She  had 
owned  and  operated  a  business  known  as  the  Acme  Board 
of  Creditors.  If  a  person  became  involved  financially  and 
could  not  meet  his  obligations,  he  could  go  to  Acme  and 
appellant  would  work  out  a  budget,  receive  all  his  income, 
and  pay  his  obligations  [T  503-4].  In  July  of  1945,  after 
taking  a  course  of  instruction,  appellant  passed  the  exami- 
nation and  received  a  California  Real  Estate  Broker's 
License  [T  494-5].     Despite  this,  appellant  testified  that 
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she  was  not  fatniliar  with  methods  of  handhng  escrovvs 
[T  455,  474,  499],  At  one  time  she  contended  that  the 
Bank  of  America  told  her  how  to  make  out  the  escrow 
papers  [T  456-457,  463-4],  and  at  another  time  that  the 
builder  of  the  houses  told  her  [T  498-9],  and  at  another 
time  that  all  the  bank  should  have  been  interested  in,  in 
her  assumption,  was  the  amount  of  the  loan,  not  the  price 
[T480]. 

The  basic  figures  as  to  each  count  are  set  forth  in  the 
following  table : 


Coi 

jnt  &  Veteran 

Sales  Price  Reported 
in  Home  Loan  Report 

Lot 
Appraisal 

Price 
Actually  Paid 

4 

Bentivegna 

$1550  (Gov 

't  Ex.  2A) 

$1650  (Gov't] 

Ex.2B)$2150[T125] 

6 

Wilder 

1550      " 

"      4A 

1750      " 

'    4B     2450  [T  198] 

9 

Kornfeld 

1500      " 

"      6A 

1500      " 

'    6B      1750  [T  144] 

11 

Chamberlain 

1300      " 

"      7A 

1500      " 

'    7B     2000  [T  217] 

12 

Regester 

1550      " 

"      8A 

1650      " 

'    8B     2150  [T  178] 

14 

Higgins 

1750      " 

"      9A 

1750      " 

'    9B     2050  ]T  160  [ 

Summary  of  Argument. 

The  argument  is  divided  into  hve  parts.  (1)  The  first 
part  deals  with  appellant's  attacks  on  the  sufificiency  of 
the  indictment  to  charge  a  crime,  because  of  alleged 
deficiencies  in  the  statutes  and  regulations  on  which  it 
is  based,  and  demonstrates  the  validity  of  such  statutes 
and  regulations.  (2)  The  second  part  discusses  whether 
appellant  is  charged  as  a  principal  or,  as  appellant  mis- 
takenly asserts,  as  an  accessory.  (3)  The  third  part 
demonstrates  that  the  evidence  is  sufficient  to  sustain 
the  verdict.  (4)  The  fourth  part  explains  why  the 
portion  of  the  sentence  dealing  with  restitution  should 
stand.  (5)  The  last  part  merely  afhrms  the  denial  by 
the  court  below  of  various  motions,  and  raises  no  ques- 
tions not  discussed  in  the  four  preceding  parts. 
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I. 

The   Indictment   Charges  a   Crime   Under   Valid 

Statutes. 

A.     It  Is  a  Criminal  Offense  to  Cause  a  False  Certificate  to 

Be   Submitted. 

Appellant  objects  to  the  sufficiency  of  the  indictment 
to  state  a  criminal  offense  on  the  grounds:  (1)  that  the 
statute  does  not  call  for  the  certification  as  to  price  on 
which  the  indictment  is  based  (AB  8-9);  and  (2)  the 
regulations  requiring  such  certification  are  not  authorized 
(AB  13-16). 

The  policy  and  procedure  as  to  G.I.  loans  to  purchase 
homes  are  set  forth  in  the  statutes  and  regulations.  To 
be  eligible  for  guaranty,  the  loan  must  be  on  property 
for  which  the  price  to  be  paid  does  not  exceed  the  rea- 
sonable value  thereof  as  determined  by  proper  appraisal 
made  by  an  appraiser  designated  by  the  Administrator 
(38  U.  S.  C.  694a).  The  statute  further  gives  the 
Administrator  power  to  promulgate  rules  and  regulations 
necessary  and  appropriate  for  carrying  out  the  provisions 
of  the  statute  (38  U.  S.  C.  694d).  One  such  regulation, 
duly  promulgated,  is  that  the  lender  shall  certify,  before 
the  guaranty  is  issued,  that  the  loan  has  been  made  in 
''full"  accordance  with  the  terms  and  provisions  of  the 
Act  (Sec.  36:4303;  11  F.  R.  2120).  This  certification 
is  made  on  the  Home  Loan  Report,  a  form  filled  out  by 
the  lender,  which  both  reports  the  making  of  the  loan  and 
contains  certifications  by  the  lender  that  various  require- 
ments of  the  Act  have  been  met. 

The  statute  and  regulations  must  be  read  together. 
Regulations  requiring  a  certification  as  to  the  facts 
making  the  loan  eligible  under  the  statute  are  certainly 
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necessary  and  appropriate  to  carry  out  the  provisions 
of  the  Act.  Appellant's  argument  that  the  Administrator 
cannot  promulgate  regulations  the  violation  of  which  is  a 
crime  (AB  14-15)  misses  the  point/  He  can  promulgate 
regulations  to  carry  out  the  Act,  such  as  requiring  some 
proof,  by  certification  or  otherwise,  that  the  loan  to  be 
guaranteed  is  eligible.  When  a  false  certification  is 
made,  it  violates  any  statute  making  it  a  crime  to  make 
false  certificates  to  the  Government.^  Cases  have  gone 
far,  particularly  under  Section  80  of  Title  18  (1946 
Ed.),  in  finding  false  statements  required  by  regulations 
or  government  forms  to  fall  within  criminal  statutes 
covering  false  statements  to  the  government.  Cf.  Fuller 
V.  U.  S.,  110  F.  2d  815,  817  (C.  C.  A.  9,  1940)  cert, 
den.,  311  U.  S.  669;  U.  S.  v.  Zavala,  139  F.  2d  830, 
832  (C.  C.  A.  2,  1944);  Sanchez  v.  U.  S.,  134  F.  2d 
279,  283  (C.  C.  A.  1,  1943),  cert.  den.  319  U.  S.  768; 
U.  S.  V.  Barra,  149  F.  2d  489,  490  (C.  C.  A.  2,  1945); 
Todorozv  v.  U.  S.,  173  F.  2d  439,  444  (C.  C.  A.  9,  1949), 
cert.  den.  93  L.  Ed.  1040.  In  Marmni  v.  U.  S.,,  168  F.  2d 
133,  141-2  (Ct.  of  Ap.  Dist  of  Col.,  1948),  oral  state- 
ments to  an  ofificial  charged  generally  with  enforcing  a  lav:. 


^Even  on  this  point,  appellant  does  not  state  the  law  accurately. 
Cf.  the  innumerable  criminal  prosecutions  for  violations  of  the 
numerous  regulations  issued  by  Federal  officials,  such  as  O.P.A., 
W.P.B.  and  O.H.E.  regulations,  to  name  but  a  few. 

^The  false  statement  here  was  also  a  violation  of  Section  80  of 
Title  18  (1946  Ed.).  Prosecution  as  a  matter  of  policy  was  brought 
under  the  penal  provisions  of  the  Servicemen's  Readjustment  Act, 
a  misdemeanor,  because  it  was  felt  that  this  would  more  nearly  ap- 
proximate the  Congressional  intent  than  a  felony  prosecution  under 
Section  80. 
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and  not  required  by  any  regulation,  were  held  within  the 
statute.  The  Supreme  Court  affirmed  the  conviction  with- 
out opinion,  by  an  equally  divided  Court,  in  33S  U.  S.  at 
895  and  336  U.  S.  at  922.  Appellant  here  is  not  charged 
with  violating  the  regtdation  by  selling  at  more  than  the 
reasonable  value,  but  with  violating  a  criminal  statute  by 
causing  a  false  certificate  to  be  made  to  the  Government  as 
to  what  was  actually  paid.  To  be  blunt,  the  crime  is  not 
overcharging,  but  lying. 

A  contention  analogous  to  that  of  the  appellant  here 
was  made  in  Heald  v.  U.  S.,  decided  July  7,  1949,  by 
the  United  States  Court  of  Appeals  for  the  Tenth  Cir- 
cuit, and  as  yet  unreported.  In  that  case  the  indictment 
charged  a  conspiracy  to  defraud  the  Government  in 
causing  the  United  States  Veterans  Administration  to 
guarantee  a  loan  by  falsely  representing  the  selling  price 
of  the  house  covered  by  the  loan.  In  the  course  of  its 
opinion,  the  Court  said : 

"It  is  true,  as  contended  by  appellants,  that  the 
sale  of  the  house  was  not  a  matter  which  was  within 
the  jurisdiction  of  the  Veterans  Administration,  but 
passing  upon  applications  for  guaranteed  loans  in 
connection  \\\\\\  such  sales  was  within  its  jurisdic- 
tion, and  the  false  representations  which  appellants 
caused  to  be  made  pertained  to  matters  within  its 
administration  as  an  agency  of  the  United  States. 
Todorow  V.  United  States,  173  Fed.  2d  439." 

Appellant's  points  that  neither  the  statute  nor  regula- 
tions call  for  the  certitication  are  not  well  taken. 
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B.     Section   1500   (38  U.  S.  C.  A.  697)   Is  a  Valid  Penal 

Statute. 

1.    Introduction. 

Appellant  objects  that  the  penal  statute  here  involved 
is  bad  because  it  in\olves  an  ineffectual  incorporation  by 
reference  (AB  16-18,  20-21). 

The  Government  contends  that  Section  715  is  validly 
incorporated  into  the  Servicemen's  Readjustment  Act  by 
inexpert  but  adequate  language,  and  that  the  practical 
effect  of  Section  1500  is  to  amend  Section  715  so  that  it 
prohibits  the  use  of  false  papers  "concerning  any  claim 
for  benefits  under  the  Servicemen's  Readjustment  Act  of 
1944." 

Section  1500  provides  (38  U.  S.  C.  697) : 

"Except  as  otherwise  provided  in  this  chapter,  the 
administrative,  definitive,  and  penal  provisions  under 
Sections  ...  715  ...  of  this  title  .  .  .  shall  be  for 
application  under  this  chapter  ..." 

2.    District   Court   Decisions. 

A  reported  case  squarely  in  point  is  U.  S.  v.  Oakland, 
81  F.  S.  343  (W.  D.  La.,  1948).  Defendants  there 
moved  to  dismiss  an  information  brought  under  Section 
697  of  Title  38  that  charged  the  defendant  with  falsely 
stating  the  purchase  price  of  a  home  in  an  application 
for  a  Home  Loan  Guaranty.  Defendant  asserted  that 
the  information  "does  not  set  forth  or,  allege  the  com- 
missions of  an  offense  against  the  United  States  .  .  .," 
in  that  the  statutes  under  which  it  was  laid  "are  so 
vague  and  indefinite,  fail  to  set  forth  a  com])rehensible. 
intelligent,  definitely  ascertainable  standard  of  criminal 
responsibility"  and  are  also  unconstitutional  under  the  5th 
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and  6th  amendments.    After  quoting  Section  715  of  Title 
38,  Chief  Judge  Dawkins  said  (81  F.  S.  344) : 

"Whatever  may  be  said  as  to  other  ofifenses  under 
the  xA.ct  of  June  22,  1944,  a  false  statement  of  the 
character  charged  in  the  bill  clearly  falls  under  and 
only  under  the  last  quoted  statute,  which,  in  effect,  is 
made  part  of  the  said  World  War  II  Veterans  Act  of 
June  22,  1944.  It  deals  entirely  with  false  statements 
or  representations  made  to  any  agency  or  department 
of  the  Government  in  the  prosecution  of  a  claim 
for  money,  property,  or  other  benefits.  See  Panama 
Railroad  Co.  v.  Johnson,  264  U.  S.  375,  44  S.  Ct.  391, 
68  L.  Ed.  748,  and  also  United  States  v.  Gilliland, 
312  U.  S.  86,  61  S.  Ct.  518,  85  L.  Ed.  598. 

"It  is  not  believed  necessary  to  discuss  at  length 
the  principles  and  jurisprudence  on  the  question  of 
the  adoption  of  provisions  of  earlier  statutes  by  sub- 
sequent acts  of  Congress.  It  suffices  to  say  that  I 
believe  there  can  be  no  confusion  or  doubt  about  the 
applicability  of  the  law  in  the  manner  stated  in  the 
present  case." 

In  this  circuit.  Judge  Yankwich  had  the  same  problem 
before  him  in  U.  S.  v.  Selph,  82  F.  S.  56,  58  (S.  D.  Calif., 
Jan.  27,  1949).  That  case  also  involved  a  motion  to 
dismiss  an  indictment  charging  the  making  of  a  false 
statement  under  these  statutes.  In  his  written  opinion, 
Judge  Yankwich  stated  briefly  (82  F.  S.  56,  58)  : 

"Section  715  of  Title  38  U.  S.  C.  A.,  punishes  both 
him  who  knowingly  makes  or  causes  to  be  made,  and 
him  who  aids  or  assists  in,  or  procures  the  making 
or  presentation  of,  the  false  or  fraudulent  statement 
or  writing  denounced.  Section  697  of  Title  38  makes 
the  section  applicable  to  claims  under  the  Service- 
men's Readjustment  Act  of  1944,  38  U.  S.  C.  A. 
§697." 
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in  oral    remarks    supplementing    this    written    opinion, 
Judge  Yankwich  said,  in  part   [Trans.  Jan.  27,   1949,  p. 
10] : 

"However,  the  Congress  may  constitutionally  adopt 
sections  contained  in  other  acts,  and  may  in  one  penal 
statute  make  applicable  to  an  event  which  occurs  at  a 
later  date  the  penalties  of  the  pre-existing  statute,  and 
I  think  that  Sec.  697,  although  inexpertly  drawn, 
achieves  this  purpose.     The  section  says: 

"  'Except  as  otherwise  provided  in  this  chapter,  the 
administrative,  definitive,  and  penal  provisions  under 
Sections  30a  and  485  of  Title  5,  and  Sections  .  .  . 
712-715  of  this  title,  .  .  .  shall  be  for  application 
under  this  chapter.' 

"What  they  say,  in  rather  an  awkward  way,  is  that 
they  shall  apply  under  this  chapter,  and  it  is  quite 
evident  that  they  intend  to  apply,  all  the  administra- 
tive rights  and  remedies  and  definitions,  and  they  use 
definitive  in  the  sense  of  final.  They  specifically  desig- 
nate penal  provisions,  and  I  believe  if  they  had  left 
out  penal  provisions  in  the  chapter,  they  would  have 
brought  all  the  chapter  into  play. 

"By  referring  to  Sections  712-714,  I  believe  it 
leaves  no  room  for  doubt  that  what  they  intended  to 
do  was  to  apply  these  sections  to  instruments  to  be 
prepared  under  the  Veterans  Act,  so  as  to  apply  the 
pre-existing  statute  to  the  new  situation  which  has 
arisen  by  reason  of  the  passage  of  the  Veterans  Act." 

The  same  ruling  has  been  made  in  each  case  in  which 
the  question  has  been  raised  in  the  Soiithern  District  of 
California.^ 


^United  States  v.  Theodore,  No.  19981,  9/24/48,  Judge  Peirson 
M.  Hall. 

United  States  v.  Selph,  No.  20023,  9/24/48,  Judge  Peirson  M. 
Hall. 
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The  valid  incorporation  by  Section  697  of  Title  38  of 
non-penal  provisions  of  the  statutes  enumerated  therein 
has  apparently  been  assumed  without  question  in  Slocumb 
V,  Gray,  82  F.  S.  125,  126  (Dist.  of  Col.  1949)  and  In- 
ternational Union  v.  Bradley,  75  F.  S.  394,  396  (Dist. 
of  Col.  1948). 

3.  The  Congressional  Intent  Was  to  Incorporate 
Such  Penal  Statues. 
A  reading  of  the  legislative  history  of  the  Servicemen's 
Readjustment  Act  of  1944  demonstrates  the  Congres- 
sional intent  to  integrate  that  Act  with  the  existing  Fed- 
eral legislation  on  veterans'  benefits  in  order  to  provide 
for  a  uniform  system  of  administration  and  sanctions.  An 
explanation  of  the  purpose  of  Section  1500  is  found  in 
Senate  Report  No.  755,  78th  Congress,  2nd  Session  (Sen- 
ate Report  78-2,  Volume  3-59),  wherein  it  is  stated: 

"Section  1600^  makes  applicable  to  all  the  titles 
of  the  act,  except  as  otherwise  provided  therein,  the 
administrative,  definitive,  or  penal  provisions  of  Pub- 
lic Law  2,  Seventy-third  Congress.  This  integrates 
the  entire  act  with  the  system  of  benefits  initiated 
under  and  authorized  by  said  Public  Law  2,  Act  of 
March  20,  1933,  and  the  Veterans  Regulations  issued 
thereunder  as  subsequently  amended  by  statutory 
enactment.  Among  other  things  it  makes  applicable 
the  definition  of  the  term  'person  who  served'  as  in- 

Unitcd  States  v.  Branmn,  No.  20337,  11/8/48,  Judge  Peirson  M. 
Hall. 

United  States  v.  Selph,  No.  20657,  6/6/49,  Judge  Jacob  Wein- 
berger. 

United  States  v.  Young,  No.  20329,  2/25/49,  3/3/49,  Judge  Wil- 
liam C.  Mathes.  This  case  is  presently  before  this  court  on  appeal 
as  Young  v.  U.  S.,  No.  12226,  on  this  very  point. 


iNow  Section  1500  (38  U.  S.  C.  697). 
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eluding  any  person,  male  or  female,  commissioned, 
enlisted,  enrolled,  or  drafted,  who  served  in  any  of 
the  armed  forces  of  the  United  States,  including  the 
Army,  Navy,  Marine  Corps,  Coast  Guard,  or  any 
of  the  components  thereof.  Likewise  it  will  make 
applicable  the  provisions  of  section  5,  Public  Law  2, 
concerning  the  finality  of  decisions  of  the  Administra- 
tor, except  as  otherwise  provided,  but  it  would  not 
carry  forfeiture  for  fraud  under  title  V  inasmuch 
as  the  penalties  for  fraud  under  said  title  are  spe- 
cifically provided  in  section  1400."^ 

This  shows  clearly  that  the  Congressional  intent  was  to 
carry  over  into  the  Servicemen's  Readjustment  Act  both 
the  administrative  and  penal  provisions  of  Public  Law  2. 

The  fact  that  there  is  an  express  penal  clause  (Sec.  1301, 
38  U.  S.  C.  696/)  in  Title  V  of  the  Servicemen's  Re- 
adjustment Act,  dealing  with  Employment  Readjust- 
ment Allowances,  and  no  special  penal  clause  in  Title 
III,  dealing  with  loans,  does  not  mean  that  Congress 
meant  to  impose  no  criminal  penalties  as  to  loans.  Sec- 
tion 1500  is  in  Title  VI  of  the  original  act,  and  that  title, 
the  last  one  of  the  act,  begins  as  follows  (58  Stat.  300) : 

"Title  VI. 

Chapter  XV. — General  Administrative  and 
Penal  Provisions. 
Sec.   1500.     Except  as  otherwise  provided  in  this 
Act  .  .  ." 

The  final  title  is  the  logical  position  for  a  general  penal 
provision  applying  to  the  entire  Act,  and  that  is  where 
Section  1500  was  put. 

The  true  explanation  for  Section  1301  (38  U.  S.  C. 
696/)   is  that,  in  connection  with  Employment  Readjust- 


2Now  Section  1301   (38  U.  S.  C.  696/). 
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ment  Allowance  under  Title  V,  the  veteran  was  to  deal 
directly  with  the  local  State  ag-ency  instead  of  the  Fed- 
eral Government.  The  question  might  arise  as  to  whether 
a  false  statement  made  to  a  State  agency  would  constitute 
a  criminal  offense  under  Section  715,  even  though  tne 
Federal  Government  reimbursed  the  State  agency  for  the 
funds  it  disbursed.  To  obviate  this  possible  technical  ob- 
jection. Congress  provided  a  specific  criminal  penalty  for 
false  representations  in  connection  with  claims  for  al- 
lowances under  Title  V.  It  must  be  borne  in  mind  that 
in  writing  Title  V  Congress  was  attempting  to  coordinate 
this  title  with  existing  State  legislation  relating  to  un- 
employment compensation. 

4.  The  Authorities  on  Incorporation  rsv  Refer- 
ence Support  the  Above  Rulings  of  the  Dis- 
trict Courts. 

At  the  outset  it  should  be  noted  that  Section  715, 
standing  by  itself,  states  a  crime  definitely  enough.  In 
essence  it  states  a  crime  similar  to  that  outlined  in  Sec- 
tion 80  of  Title  18  (1946  Ed.),  but  limits  the  crime  to 
false  statements  concerning  certain  claims  for  benefits. 
This  is  a  sufficient  delineation  of  a  crime,  and  the  statute 
is  not  invalid  because  of  indefiniteness.  Cf.  U.  S.  v. 
Gilliland,  312  U.  S.  86,  91   (1941). 

It  is  the  Government's  contention  that  Section  715  is 
incorporated  into  the  Servicemen's  Readjustment  Act,  and 
that  in  practical  effect  this  incorporation  makes  Section 
715  read  "concerning  any  claim  for  benefits  under  the 
Servicemen's  Readjustment  Act  of  1944."  It  would  have 
been  better  had  Congress  so  expressly  amended  the  statute, 
but  the  method  followed  sets  forth  a  crime  with  sufficient 
definiteness. 
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(a)   Incorporation   by   Reference  Generally. 

Incorporation  by  reference  is  a  not  uncommon  practice 
in  federal  legislation.  The  Supreme  Court  early  stated 
in  Kendall  v.  United  States,  12  Pet.  (37  U.  S.)  524,  625 
(1838): 

"It  was  not  an  uncommon  course  of  legislation  in 
the  states,  at  an  early  day,  to  adopt,  by  reference, 
British  statutes;  and  this  has  been  the  course  of 
legislation  by  congress  in  many  instances  where  state 
practice  and  state  process  has  been  adopted." 

See,  also,  Chief  Justice  Marshall  in  Gibbous  v.  Ogden, 
22  U.  S.  (9  Wheat.)  1,  207-208  (1824).  In  many  states 
constitutional  provisions  now  prohibit  these  legislative 
shortcuts,  but  there  is  no  such  federal  prohibition.  Hence, 
there  can  be  no  objection  to  incorporation  by  reference,  as 
such. 

(b)   Incorporating  a  Limited  Statute. 

One  difficulty  raised  in  the  present  case  is  that  Section 
715  is  limited  on  its  face  to  claims  for  benefits  under 
specific  statutes,  and  this  enumeration  does  not  include  the 
Servicemen's  Readjustment  Act  of  1944,  which  was  en- 
acted eleven  years  after  Section  715.  However,  the  clear 
intent  of  Congress  was  to  make  Section  715  applicable  to 
the  Servicemen's  Readjustment  Act,  and  under  the  cases 
this  is  sufficient. 

In  Alton  Railroad  Co.  v.  United  States,  315  U.  S.  15, 
18-20  (1942),  the  question  was  raised  of  the  rights  of  cer- 
tain railroads  to  bring  suit  to  set  aside  the  granting  of 
a  certificate  of  convenience  and  necessity  as  a  common 
carrier  by  motor  vehicle  to  one  Fleming.  The  court  stated 
(315  U.  S.  19): 


\ 
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".  .  .  They  rest  their  right  to  sue  on  §205 (h) 
of  the  Motor  Carrier  Act  (49  U.  S.  C.  Supp. 
§305 (h))  which  provides  that  'Any  final  order  made 
under  this  part  shall  be  subject  to  the  same  right  of 
relief  in  court  by  any  party  in  interest  as  is  now  pro- 
vided in  respect  to  orders  of  the  Commission  made 
under  part  I  .  .  .'  Sec.  1(20)  of  Part  I  (49  U.  S. 
C.  §1(20))  authorizes  'any  party  in  interest'  to  sue  to 
enjoin  any  construction,  operation  or  abandonment  of 
a  railroad  made  contrary  to  §1(18)  or  (19).  Such 
suits  may  be  maintained  not  only  where  the  railroad 
proceeds  without  authorization  of  the  Commission, 
but  also  where  it  proceeds  under  a  certificate  of  the 
Commission  whose  validity  is  challenged.  Claiborne- 
Annapolis  Ferry  Co.  v.  United  States,  285  U.  S.  382. 
Hence  we  conclude  that  §205 (h)  has  incorporated 
by  reference  the  'party  in  interest'  provision  of 
§1(20)     .    .    ." 

It  is  to  be  noted  that  Section  1(20)  of  Part  I,  which  was 
incorporated  into  the  Motor  Carrier  Act,  applied  on  its 
face  only  to  suits  concerning  railroads.  See,  also,  Panama 
Railroad  Co.  v.  Johnson,  264  U.  S.  375,  391-392  (1924), 
and  Engel  v.  Davenport,  271  U.  S.  Z?>,  38-39  (1926), 
arising  under  the  Merchant  Marine  Act  of  1920,  and  a 
similar  limiting  provision. 

In  The  Brazil,  134  F.  2d  929  (C.  C.  A.  7,  1943),  a 
libel  for  forfeiture  of  a  vessel  because  of  sale  to  an  alien 
was  brought  under  Section  836  of  Title  46  (Shipping), 
which  provided  that  forfeitures  "may  be  disposed  of  in  the 
same  manner,  as  forfeitures  incurred  for  offenses  against 
the  law  relating  to  the  collection  of  duties."  The  Customs 
Act  (Section  1621  of  Title  19,  Customs  Duties)  provided 
that  "No  suit  or  action  to  recover  any  pecuniary  penalty 
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or  forfeiture  of  property  accruing  under  the  customs  law 
.  "  shall  be  instituted  except  within  five  years  of 
discovery  of  the  oifense.  The  court  applied  these  provi- 
sions of  the  Customs  Act,  finding  that  to  be  the  clear  intent 
of  Congress.  It  should  be  noted  that  the  statute  thus 
incorporated  was  limited  on  its  face  to  "forfeiture  of 
property  accruing  under  the  customs  law,"  and  that  the 
statute  incorporating  it  did  so  generally,  and  not  by  speci- 
fic citation.  A  similar  result  was  reached  in  this  Circuit 
with  little  discussion  in  The  Tahoma,  87  F.  2d  349,  354 
(C.  C.  A.  9,  1936)  involving  substantially  the  same  stat- 
utes, in  reliance  on  a  series  of  prior  decisions  in  the  First 
Circuit. 

(c)  Incorporating  Criminal  Statutes. 

While  it  is  true  that  the  cases  cited  above  deal  with 
statutes  which  are  not  criminal,  criminal  statutes  have 
been  incorporated  by  reference.  The  most  extreme  exam- 
ple is  the  Assimilative  Crimes  Act  (18  U.  S.  C.  13).  That 
statute  makes  criminal  any  act  or  omission  committed  in 
certain  places  within  the  special  jurisdiction  of  the  United 
States  if  such  act  or  omission  is  a  crime  by  the  law  of 
the  state  in  which  such  place  is  situated,  although  such  act 
or  omission  is  not  made  a  crime  by  Congressional  enact- 
ment. This  statute  thus  incorporates  into  federal  law 
state  statutes  generally,  without  specifying  them  by  any 
citation  whatever.  See,  also.  Section  1114  of  Title  18, 
which,  though  in  language  only  incorporating  the  punish- 
ment imposed  in  Sections  1111  and  1112  of  Title  18,  in 
fact  must  incorporate  most  of  their  substantive  provisions 
so  that  the  punishment  can  be  fixed. 

The  constitutionality  of  the  Assimilative  Crimes  Act 
has  long  been  settled  by  Franklin  v.   United  States,  216 
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U.  S.  559,  568-570  (1910).  That  statute  raises  many 
problems  not  present  under  Section  697.  Under  the  As- 
similative Crimes  Act,  not  only  must  state  law  be  con- 
sulted to  see  if  a  crime  has  been  committed,  but  a  very  dif- 
ficult question  sometimes  arises  as  to  whether  a  federal 
criminal  statute  precludes  prosecution  under  the  State 
statute  defining  a  slightly  dififerent  crime.  Cf.  Williams 
V.  United  States,  327  U.  S.  711  (1946).  The  time  of 
enactment  or  amendment  of  the  state  statutes  is  always  im- 
portant, in  that  only  those  state  statutes  are  imported  into 
federal  law  that  were  in  existence  when  the  Assimilative 
Crimes  Act,  or  its  latest  amendment,  was  passed.  United 
States  V.  Paul,  6  Pet.  (31  U.  S.)  141  (1932).  See,  also 
Frankfurter,  dissenting,  in  Johnson  v.  Yellow  Cab  Co.,  321 
U.  S.  383,  398-399  (1944).  No  such  problem  is  presented 
here,  because  Section  715  was  in  the  Code  when  697  was 
enacted,  and  has  not  been  amended  since. 

A  guide  to  the  degree  of  vagueness  permissible  in  crim- 
inal statutes  incorporating  other  statutes  is  furnished  by 
United  States  v.  Stafoff,  260  U.  S.  477,  479-480  (1923). 
A  prior  decision  of  the  Supreme  Court  had  held  that  cer- 
tain criminal  provisions  relating  to  the  making  of  alcoholic 
beverages  in  violation  of  Internal  Revenue  requirements 
had  been  repealed  by  the  National  Prohibition  Act.  Con- 
gress thereupon  passed  an  Act  supplemental  to  the  Na- 
tional Prohibition  Act  providing  that  ''all  laws  in  regard 
to  the  manufacture  and  taxation  of  and  traffic  in  intoxicat- 
ing liquor,  and  all  penalties  for  violations  of  such  laws 
that  were  in  force  when  the  National  Prohibition  Act  was 
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enacted,  shall  be  and  continue  in  force,  as  to  both  bever- 
age and  non-beverage  liquor,  except  such  provisions  of 
such  laws  as  are  directly  in  conflict  with  any  provisions 
of  the  National  Prohibition  Act  or  of  this  Act."  In  dis- 
cussing this  new  statute,  Mr.  Justice  Holmes  said  (260 
U.  S.  480) : 

"But  the  Supplemental  Act  that  we  have  quoted 
puts  a  new  face  upon  later  dealings.  From  the  time 
that  it  went  into  effect  it  had  the  same  operation  as 
if  instead  of  saying  that  the  laws  referred  to  shall 
continue  in  force  it  had  enacted  them  in  terms.  The 
form  of  words  is  not  material  when  Congress  mani- 
fests its  will  that  certain  rules  shall  govern  hence- 
forth.    Swigart  v.  Baker,  229  U.  S.  187,  198  .  .  ." 

It  should  be  noted  that  this  Supplemental  Act  referred 
vaguely  to  a  body  of  statute  law,  without  identifying  the 
specific  statutes  involved,  and  further,  that  once  such 
statutes  should  be  identified,  there  would  be  the  further 
question  of  whether  they  were  directly  in  conflict  with  the 
National  Prohibition  Act  or  the  Supplemental  Act  itself. 
This  lack  of  specific  identification  should  be  contrasted 
with  the  direct  citation  of  the  statutes  incorporated  in  the 
present  case.  It  is  true  that  the  words  of  incorporation — 
"shall  be  for  application'' — could  be  improved  upon,  but  the 
will  of  Congress  is  manifest,  and  the  form  of  words  is 
not  material.  Hence,  it  is  a  criminal  offense  under  Sec- 
tions 697  and  715  of  Title  38  to  knowingly  cause  a 
false  certificate  to  be  made  concerning  a  claim  for  benefits 
under  the  Servicemen's  Readjustment  Act  of  1944. 


—25— 

C.     The  Act  Imposes  Criminal  Penalties  Upon  Appellant. 
1.     Section  715  Applies  to  "Any  Person." 

Appellant  argues  that,  even  assuming  the  criminal 
provisions  are  valid.  Section  715  applies  only  to  veterans 
because  several  of  the  sections  just  prior  to  715  appear  to 
apply  only  to  veterans,  and  because  Section  715  provides, 
in  part,  for  a  forfeiture  of  veterans'  benefits  (AB  18-21). 

Section  715  provides  that  "any  person"  who  does  certain 
acts  "shall  forfeit  all  rights,  claims,  and  benehts  under 
such  sections,  and,  in  addition  to  any  and  all  other  penal- 
ties imposed  by  law,  shall  be  guilty  of  a  misdemeanor  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  of  not 
more  than  $1000  or  imprisonment  for  not  more  than  one 
year,  or  both." 

The  sections  just  prior  to  715  indicate  a  nice  discretion. 
Thus  713  applies  to  "any  person  entitled  to  payment  of 
pension"  who  fraudulently  accepts  it  after  the  reason  lor 
it  ceases.  Continuing  to  receive  a  pension  after  your  right 
to  it  ceases  can  be  done  only  by  a  person  entitled  to  a  pen- 
sion, and  the  statute  is  so  limited.  On  the  other  hand, 
Sections  712  ("whoever"),  714  ("whoever")  and  715 
("any  person")  cover  actions  which  can  be  done  by  a 
veteran  or  a  non-veteran,  and  their  broad  language  is  in 
contrast  to  Section  713.  Appellant's  contention  would  rule 
out  from  the  plain  coverage  of  these  statutes  the  case  of  a 
person,  not  a  veteran,  falsely  seeking  benefits.  Section 
715  says  "any  person" — not  "any  person  entitled  to  rights 
under  this  statute" — as  does  Section  713.  The  forfeiture 
of  rights  is  a  common  clause,  but  it  does  not  require,  in 
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the  face  of  the  broad  "any  person"  language,  that  a  person 
have  rights  to  violate  the  statute. 

2.  State  Court  Decisions. 
Appellant  argues  that,  based  on  State  decisions,  it  is 
apparent  that  Congress  made  no  penalty  as  to  a  false  loan 
statement  (AB  10-11).  Appellant  relies  on  certain  Wash- 
ington cases  which  hold  in  civil  litigation  between  the 
seller  and  the  purchaser-veteran  that  it  is  not  illegal  to 
charge  more  than  the  amount  of  the  appraisal.  The  cases 
cited  by  appellant  (AB  10-11)  are  contrary  to  the  more 
realistic  opinions  of  the  Superior  Court  of  California  in 
Cordell  v.  Fletcher^  and  of  the  Louisiana  Court  in  Diamond 
V.  Willett,  37  So.  2d  338  (La.  Ct.  of  Ap.  1948). 

Appellant's  argument  misses  the  point,  which  is  that 
appellant  is  not  convicted  of  charging  more  than  the 
amount  of  the  appraisal,  but  of  causing  false  certificates  to 
be  made  as  to  what  was  paid. 


^Decided    12/30/48   by  Judge  Wm.   B.    McKesson,    Los   Angeles 
County  Superior  Court,  Case  No.  L.  B.  C.   14435,  unreported. 
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II. 
Appellant  Is  Guilty  as  a  Principal. 

Appellant  argues  that  because  the  Bank  of  America 
made  the  false  certificates,  appellant  is  only  an  aider  and 
abettor,  and  can  be  found  guilty  only  if  the  bank  is  guilty 
(AB  22-25). 

In  the  first  place,  appellant  is  charged,  not  as  an  aider 
and  abettor,  but  as  a  principal.  The  statute  makes  it  a 
crime  to  "cause"  a  false  certificate  to  be  made,  and  the 
indictment  charged  that  appellant  did  "cause"  a  false  cer- 
tificate to  be  made.  The  same  point  was  raised  on  a  simi- 
lar indictment  in  U.  S.  v.  Selph,  82  Fed.  Supp.  56,  58-60 
(S.  D.  Calif.,  1949).  The  District  Court,  through  Judge 
Yankwich,  discussed  the  authorities  at  length  and  sustained 
the  indictment,  pointing  out  that  the  defendant  was 
charged  as  a  principal,  and  not  as  an  aider  and  abettor, 
and  that  a  principal  can  cause  a  crime  to  be  committed 
through  an  innocent  agent  and  even  though  the  principal 
could  not  have  committed  it  directly.  See  also  Jin  Fuey 
Moy  V.  U.  S.,  254  U.  S.  189,  192  (1920) ;  Spear  v.  U.  S., 
228  Fed.  485,  488  (C.  C.  A.  8,  1916),  cert.  den.  246  U.  S. 
667;  Tincher  v.  U.  S.,  11  F.  2d  18,  21  (C.  C.  A.  4,  1926), 
cert.  den.  271  U.  S.  664.  It  is  perfectly  apparent  in  the 
present  case  that  appellant  is  charged  as  a  principal  and 
that  the  rule  that  an  aider  and  abettor  can  be  convicted 
only  if  the  principal  is  guilty  does  not  apply. 

Appellant  also  asserts  that  she  was  guilty,  if  anything. 
j  of  "mere  acquiescence  or  inaction  or  failure  to  report  the 

true  price''  (Al>  23).  The  record  is  quite  the  opposite. 
1  Appellant  took  pains  to  have  double  escrows   set  up,   so 

that  a  false  price  would  be  reported,  and  the  true  price 

concealed,  and  to  have  a  false  price  used  in  cases  of  single 

escrows. 
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III. 
The  Evidence  Is  Sufficient  to  Support  the  Conviction. 

The  evidence  was  more  than  ample  to  sustain  the  con- 
viction. 

Appellant's  scheme  had  two  stages.  There  was  the  first 
stage,  wherein  appellant  took  affirmative  action  and  created 
the  deliberately  deceptive  escrow  papers.  Then  there  was 
the  second  mechanical  stage,  wherein  the  papers  were 
handled  by  the  banks  in  their  regular  routine  fashion.  Of 
the  objective  facts  in  the  two  stages  there  is  no  dispute. 
The  only  dispute  is  as  to  the  intent  with  which  they  were 
done.    As  to  that,  the  objective  facts  are  eloquent. 

First,  let  us  consider  the  mechanical  stage.  The  false 
certifications  as  to  the  prices  paid  by  the  veterans  for  the 
lots  and  as  to  the  fact  that  the  veterans  were  not  paying 
more  than  the  amounts  of  the  appraisals  were  made  by 
the  Santa  Monica  branch  of  the  Bank  of  America  in  the 
Home  Loan  Reports  [Gov't  Exs.  2 A,  4A,  6A,  7A,  8 A 
and  9A].  The  certifications  used  the  lot  sales  prices  con- 
tained in  the  escrow  instruction  in  which  the  dummy  sold 
to  the  veteran,  if  it  was  a  double  escrow  transaction  [Gov't 
Exs.  22A,  25A,  29A,  31  A,  33A],  or  in  the  single  false 
escrow  where  no  double  escrow  was  used  [Gov't  Ex. 
27 A].  It  was  customary  practice  for  the  bank  to  base 
its  certification  as  to  the  lot  price  on  the  documentary 
evidence  furnished  it — /.  r..  the  escrow  instructions  and 
statements  covering  the  lots  forwarded  to  Santa  Monica  by 
Pico-La  Cienega  [T  37-38,  47,  55-56, '269,  271-272.  281, 
311.  313-314].  It  is  apparent  that  when  asked  to  forward 
an  escrow  covering  the  sale  of  a  certain  lot  to  a  named 
veteran,  the  bank  would  forward  that  escrow — /'.  c.  the 
second  escrow  between  the  dummy-seller  and  the  veteran. 
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and  not  the  first  escrow,  in  which  the  veteran  would  not 
appear.  This  was  the  mechanical  part  of  the  transaction, 
the  part  as  to  which  appellant  needed  only  to  rely  on  the 
usual  and  known  business  practices  of  the  banks. 

However,  before  the  more  or  less  mechanical  portion  of 
the  process  started,  appellant  had  to,  and,  according-  to  her 
admissions,  did  take  certain  affirmative  action.  In  each 
case,  she  either  used  a  double  escrow,  or  a  single  escrow 
which  did  not  recite  the  full  price  [T  480].  Appellant's 
candid  admission  of  her  concealment  was  [T  480]  : 

".  .  .  and  in  my  assumption,  the  only  thing  that 
the  bank  should  have  been  interested  in  was  the 
amount  of  the  loan,  and  not  the  amount  that  I  was 
selling-  the  lot  for." 

Appellant  admitted  suggesting-  a  third  person  for  the 
double  escrows  and  stating  to  the  veterans  that  the  first 
escrow  between  her  and  the  dummy  was  to  be  at  the  true 
price,  and  the  second  escrow  between  the  dummy  and  the 
veteran  was  to  be  at  the  legal  price  [T  461-2,  469,  477-8, 
482].  Appellant  admitted  that  she  filled  out  the  blank 
escrow^  instructions  in  her  own  office,  and  not  at  the  bank 
jT  463,  478],  and  that  she  knew  all  the  transactions  were 
G.  I.  loans  [T  500]. 

A  peculiar  inconsistency  of  the  double  and  single  escrows 
illustrates  that  their  true  purpose  was  to  deceive.  In  the 
case  of  the  double  escrows,  the  first  escrow  between  appel- 
lant and  the  dummy  would  not  only  state  the  true  price,  but 
would  recite  the  payment  outside  of  escrow  of  the  cash 
payment  made  by  the  veteran  out  of  escrow  [Gov't  Exs. 
21  A,  24A,  28A,  30A,  32A;  see  AB  27-28].  This  escrow 
is  the  one  in  which  the  veteran  would  not  appear,  and 
would  not  go  to  the  loaning  and  reporting  bank  when  the 
veteran's  lot  purchase  escrow  was  requested.     However, 
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when  a  single  escrow  directly  between  appellant  and  the 
veteran  w^as  used,  the  true  price  would  not  be  stated,  and 
the  cash  paid  out  of  escrow  would  not  be  mentioned  [Gov't 
Ex.  27 A].  The  obvious  inference  is  that  the  entire  scheme 
was  to  conceal  the  true  price  from  the  Government,  as  was 
so  effectively  done. 

Appellant  repeatedly  stated  she  didn't  know  what 
escrows  were  for  [T  455.  474,  499],  and  that  she  was 
merely  doing  as  she  was  told  by  people  who  knew  [T 
456-7,  463-4,  498-9].  This  despite  the  fact  that  she  had 
been  for  over  a  year,  not  a  mere  real  estate  salesman,  but 
a  real  estate  broker  [T  494-5]  ;  that  she  had  the  equiva- 
lent of  a  college  degree  in  business  and  art  [T  503]  ;  and 
had  previously  operated  a  prorate  enterprise  which  ran 
the  affairs  of  persons  in  financial  trouble  [T  503-4]. 
What  the  jury,  to  whom  the  question  was  properly  left, 
thought  of  this  is  apparent  from  their  verdict.  Of  the 
contention  that  appellant  thought  the  double  escrows  were 
needed  so  the  bank  could  be  given  an  escrow  showing  the 
amount  to  be  loaned,  or  the  amount  still  due  and  owing 
after  the  cash  payment.  Judge  Mathes  said  at  the  time  of 
sentence  [T  645]  : 

"Well,  the  defendant  said  so,  but  she  is  too  smart  a 
woman  to  have  thought  that,  in  my  view,  and  I  am 
sure  that  was  the  jury's  view." 

Appellant  contends  that  she  had  no  knowledge  of  the 
actual  appraisals  (AB  26).  The  crime  of  which  appellant 
was  convicted  is  not  charging  more  than  the  appraisals, 
but  causing  the  true  facts  as  to  the  prices  paid  to  be 
concealed  from  the  Government.  For  that  it  is  not  vital 
that  appellant  know  the  amount  of  the  appraisal.  How- 
ever, as  bearing  on  appellant's  knowledge,  she  admitted 
that  she  knew  that  G.I.  loans  were  involved  in  all  cases 
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[T  500]  and  that  she  arranged  before  any  of  the  lots 
were  sold  to  have  appraisers  look  at  the  lots  for  their  suit- 
ability for  G.I.  loans  [T  458].  Her  salesman,  De  Spain, 
testified  that  she  told  him  the  amount  of  the  appraisals 
[T258,  261,  262,  264]. 

I  Appellant  makes  much  of  the  point  that  the  first  escrows 
of  the  double  escrows,  those  between  appellant  and  the 

■   dummies,  disclosed  the  true  facts.     She  contends  that  the 

;  Pico-La  Cienga  branch  of  the  Bank  of  America,  where 
such  escrows  were,  must  be  charged  with  knowledge  of 
them,  and  that  Santa  Monica  and  Pico-La  Cienega  are  but 
branches  of  the  same  bank,  so  that  there  was  no  causing 
a  false  statement  to  be  made  (AB  27-34).  It  is  true 
that  there  was  information  at  one  branch  which,  if  exam- 
ined, might  raise  a  question.  However,  appellant  set  up 
the  double  and  single  escrows  so  that,  if  the  bank  fol- 
lowed its  normal  procedures,  a  false  figure  would  be  re- 
ported to  the  Government.  There  is  no  evidence  in  the 
record  of  collusion  between  anyone  in  the  bank  and  appel- 
lant, nor  even  any  evidence  that  anyone  in  the  bank  had 

I   actual  knowledge  at   the   time  of   the   true   sales  prices. 

'  The  evidence  was  that  appellant  so  rigged  the  transactions 
that  if  the  bank  followed  its  normal  practices,  false  prices 
would  be  reported,  and  that  is  exactly  what  happened. 

The  testimony  of  Schacklett,  alluded  to  at  page  27  of 
Appellant's  Brief,  related  only  to  papers  in  the  first  escrow 
of  the  double  escrows,  those  on  which  the  veterans'  names 
did  not  appear.     These  papers  never  reached  the   Santa 
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Monica  branch.  Williams  never  testified  that  any  papers 
in  the  second  escrows,  those  on  which  the  veterans'  names 
appeared  and  which  were  forwarded  to  the  Santa  Monica 
branch,  showed  any  payments  out  of  escrow,  and  an  in- 
spection of  such  escrows  [Gov't  Exs.  22A  and  B,  25A  and 
B,  29A  and  B,  31A  and  B  and  33A  and  B]  will  show  that 
he  could  not  so  testify  (cf.  AB  27). 

On  the  undisputed  evidence  and  appellant's  own  admis- 
sions, it  is  thus  clear  that  there  was  abundant  evidence  to 
sustain  the  conviction. 

IV. 
The  Validity  o£  the  Sentence. 

Appellant  contends  that  the  sentence  is  bad  in  that  it 
orders  restitution  in  circumstances  not  covered  by  the 
statute  (AB  34-36). 

In  the  first  place,  this  objection  is  one  which  is  not 
specified  in  Appellant's  Statement  of  Points  on  Appeal  [R 
34-35].  See  Behn  v.  Campbell,  205  U.  S.  403,  409-410 
(1907).  It  is,  therefore,  not  before  the  Court.  In  the 
second  place,  objection  to  the  sentence  was  not  made  at 
the  time  it  was  imposed.  Appellant  had  ample  notice  of 
what  the  Court  intended  to  do  prior  even  to  the  imposition 
of  sentence,  since  the  question  of  the  amounts  of  restitu- 
tion and  who  should  receive  it  was  discussed  in  open  Court 
one  week  prior  to  sentence  [T  657-659].  Further,  appel- 
lee served  on  appellant  prior  to  sentence  a  statement 
naming  all  the  veterans  as  to  whom  restitution  was  sought 
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and  the  amounts  [T  659,  666,  667].    The  question  of  the 
sentence  is  raised  for  the  first  time  in  appellant's  brief. 

If  this  Court  is  inclined  to  consider  the  question  on  its 
merits,  Section  3651  of  Title  18  gives  the  judge  the 
power  to  place  a  defendant  on  probation  ''upon  such  terms 
and  conditions  as  the  court  deems  best".  It  then  con- 
tinues : 

"While  on  probation  and  among  the  conditions 
thereof,  the  defendant  .  .  .  May  be  required  to 
make  restitution  or  reparation  to  aggrieved  parties 
for  actual  damages  or  loss  caused  by  the  offense  for 
which  conviction  was  had;  and    .    .    ." 

The  sentence  imposed  was  the  same  on  each  count, 
to  be  concurrent.  Appellant  was  sentenced  to  imprison- 
ment for  one  year  and  a  fine  of  $1000,  with  execution 
thereof  suspended  and  appellant  placed  on  probation  for 
five  years,  the  conditions  being  that  she  should  make  resti- 
tution of  $7300,  the  proceeds  thereof  to  be  used  to  reduce 
the  loans  of  eighteen  named  veterans,  and  that  she  pay 
a  fine  of  $2700  [R  27-31].  The  total  pecuniary  cost  to 
appellant  by  this  was  thus  to  be  $10,000,  and  the  restitu- 
tion was  obviously  an  integral  part  of  the  overall  sentence 
and  probation  intended  to  be  imposed  by  the  judge.  The 
restitution  as  to  each  veteran  as  fixed  by  the  court  was  the 
difference  between  what  was  actually  paid  by  the  veteran 
and  what  was  reported  to  the  Government,  i.  e.,  the  finan- 
cial extent  of  the  lie  [T  668,  670-1]. 
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The  distribution  of  the  eighteen  veterans  to  whom  resti- 
tution was  ordered,  is  as  follows : 


Restitution 

Count 

Veteran 

Ordered 

a) 

Counts  on  which 

4 

Bentivegna 

$600 

conviction  had 

6 

Wilder 

900 

9 

Kornfeld 

250 

11 

Chamberlain 

700 

12 

Regester 

600 

14 

Higgins 

300 

b) 

Counts     where 

2 

Weinstein 

450 

jury  found  appel- 

5 

Friedlander 

200 

lant    guilty,     but 

judgment    of    ac- 

quittal entered  by 

Court. 

c) 

Counts   dismissed 

1 

Booth 

250 

because    no    evi- 

3 

Marklin 

500 

dence  offered. 

7 

Rosenstone 

500 

8 

Orlansby 

200 

10 

Fowler 

450 

13 

Howell 

300 

15 

Schwarz 

250 

16 

Kirkpatrick 

300 

17 

Abramson 

300 

d) 

Not     in     indict- 
ment. 

.... 

Stein 

250 

Such  restitution  was  not  to  be  made  to  the  veterans  direct- 
ly, but  to  be  applied  on  their  loans,  so  that,  while  the 
veteran  would  benefit  by  reduction  of  the  loan,  the  Gov- 
ernment would  benefit  also  from  reduction  of  the  guar- 
antee on  the  loan  [T  657].  As  previously  stated,  the 
figures  used  were  submitted  in  advance  to  the  Court  and 
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opposing  counsel,  and  no  question  was  raised  as  to  the 
accuracy  of  the  figures  as  such  [T  667-668]. 

Appellant  now  contends  that  the  sentence  was  invalid 
as   to  the   probationary   portion   because    (1)    restitution 
!  was  ordered  for  alleged  offenses  as  to  which  no  convic- 
tion was  had,  and    (2)    no  actual   damage  or  loss  were 
shown  to  have  been  caused  (AB  34-36). 

The  cases  are  not  conclusive.  In  United  States  v.  Fol- 
I  kite,  32  F.  S.  953  (E.  D.  Pa.  1940),  Circuit  Judge  Maris, 
sitting  as  a  District  Judge,  ruled  that,  where  a  defendant 
had  pleaded  guilty  to  embezzlement  of  $203.99,  the  court 
could  not  make  it  a  condition  of  probation  that  restitu- 
tion of  $466.28  be  made  to  the  Surety  Company,  such 
being  the  amount  paid  the  United  States  on  a  surety  bond. 
However,  in  United  States  v.  Berger,  145  F.  2d  888,  891 
(C.  C.  A.  2,  1944),  cert.  den.  324  U.  S.  848,  the  court 
i  sustained  a  probationary  order  covering  the  restitution 
of  $27,094.08  in  unpaid  overtime  vrages,  the  sum  to  be 
paid  into  a  fund  and  "allocation  of  the  said  restitution 
among  the  said  industrial  workers  and  the  amount  to 
be  paid  to  each  is  to  be  determined  by  the  Director  of 
the  New  York  Regional  Office  of  the  Wage  and  Hour 
Division  of  the  United  States  Department  of  Labor  or 
under  his  direction."  Thus,  like  the  present  case,  the 
total  restitution  was  fixed,  but,  unlike  the  present,  the 
amount  to  each  person  was  not.  The  court  sustained 
the  probationary  order,  because  (1)  one  of  the  counts  of 
the  indictment  charged  a  failure  to  keep  accurate  records 
of  the  amounts  due  employees,  so  that  it  was  said  there 
was  a  sufficient  basis  for  the  order;  (2)  the  total  amount 
of  the  restitution  was  stipulated  by  the  parties:  and  (3) 
the  money  had  been  paid  under  the  order  to  an  escrow 
holder.     It  further  appeared  that  the  probation  had  been 
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terminated  when  the  money  was  paid  to  the  escrow  holder. 
The  present  case  is  analogous  in  that  the  amounts  of  resti- 
tution were  stipulated  to.  Likewise,  no  attack  was  made 
upon  the  order  at  the  time  it  was  entered. 

However,  irrespective  of  the  decisions,  the  language  of 
the  probationary  statute  is  clear  enough.  It  permits  pro- 
bation "upon  such  terms  and  conditions  as  the  court, 
deems  best."  It  then  continues,  ''While  on  probation  and 
among  the  conditions  thereof  .  .  ."  and  then  enumerates 
three  possible  conditions  (18  U.  S.  C.  3651).  The  gen- 
eral grant  of  power  in  the  first  phrase  quoted  above,  and 
the  language  "among  the  conditions  thereof"  would  be 
meaningless  if  the  judge  were  limited  in  the  terms  and 
conditions  of  probation  to  the  three  things  enumerated  in 
the  statute.  And  of  course  it  is  perfectly  clear  that  he 
is  not  so  limited.  Most  sentences  contain  as  a  condition 
of  probation  a  requirement  that  the  defendant  obey  all 
laws,  and  the  rules  and  regulations  of  the  probation  office, 
as  did  the  sentence  here  [R  30].  Thus,  the  clear  lan- 
guage of  the  statute  and  the  interpretation  given  it  gen- 
erally make  it  plain  that  a  judge  can  impose  terms  and 
conditions  "as  the  court  deems  best,"  and  that  he  is  not 
limited  to  the  three  terms  and  conditions  enumerated 
in  the  statute. 

Conceding  that  this  is  so.  can  a  condition  be  imposed 
of  the  nature  of  the  three  enumerated  conditions,  but  going 
beyond  their  scope.  The  emphasis  of  the  probationary 
statute  is  not  on  punishment,  but  on  rehabilitation  and 
readjustment,  and  it   should  be  so  construed.     It   should 
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^also  be  construed  from  a  practical  point  of  view.  Thus, 
if  the  language  defining  the  condition  can  be  said  to  be  a 
limitation,  it  is  a  limitation  only  in  cases  where  the  con- 
dition is  imposed  on  a  mute  defendant,  and  the  only  facts 
before  the  court  on  which  restitution  can  be  based  are 
those  proven  in  the  case.  However,  where  additional  facts 
and  figures  are  admitted  by  the  defendant  in  open  court, 
a  different  situation  is  presented.  Then  fairness  and 
equity  require  that  restitution  extend  not  onW  to  that 
proven,  but  also  to  that  admitted  by  defendant.  There  is 
also  a  practical  reason  for  this.  Courts  commonly  order 
restitution  of  the  entire  amount  conceded  to  be  involved, 
where  proof  was  offered  only  as  to  part  of  the  amount. 
Were  the  contrary  necessary,  in  the  present  case,  as  an  ex- 
ample, instead  of  a  six  day  trial  with  evidence  offered  on 
eight  transactions,  to  prove  everything  would  have  meant 
evidence  on  eighteen  transactions.  And  the  same  would  be 
true  in  every  case  of  multiple  transactions  where  restitu- 
tion might  be  involved.  The  consequent  increase  in  the 
load  of  the  courts  would  be  considerable.  It  is  thus  plain 
that,  where  the  amounts  are  admitted,  the  court  has  power 
to  order  restitution  on  all  transactions. 

On  the  argument  of  loss,  it  is  clear  that  there  has  been 
an  actual  loss  or  damage  in  this  case.  The  dift'erence  be- 
tween the  reported  price  and  the  paid  price  represents  an 
excess  payment  over  what  the  Government  thought  was 
paid,  and  on  the  basis  of  whicli  it  guaranteed  the  loan. 
The  loss  or  damage  to  the  veteran  is  clear,  the  excess  he 
has  been  forced  to  pay.     As  to  the  go^'ernment,  the  pur- 
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pose  of  the  G.  I.  loans  was  to  lend  the  Government's 
credit  to  veterans,  and  to  enable  veterans  to  buy  houses 
with  little  or  no  cash  outlay.  To  the  extent  the  veteran 
digs  into  his  cash  reserves  to  raise  a  side  payment,  he 
is  less  able  in  case  of  emergency  such  as  sickness,  or  un- 
employment, to  keep  up  his  payments  on  the  loan,  and  the 
Government  is  harmed. 

If  this  Court  should  find  that  the  probationary  order  is 
bad  in  part  or  in  whole,  this  Court  should  not  strike  out 
part  of  the  sentence,  or  attempt  to  recast  the  sentence,  but 
should  remand  the  matter  to  the  District  Court  for  re- 
sentencing in  accordance  with  the  law.  The  fine  and 
probationary  restitution  provide  a  total  penalty  of  $10,000 
to  appellant,  and  establish  a  general  plan  of  punishment 
and  rehabilitation.  The  lower  court  should  be  afforded 
an  opportunity  to  resentence  appellant  if  the  general  plan 
it  used  is  bad  in  part. 

The  cases  are  not  helpful  on  what  should  be  done  as  to 
a  bad  condition  of  probation.  In  Springer  v.  U.  S.,  148 
F.  2d  411,  415-416  (C.  C.  A.  9,  1945),  two  judges  of 
this  Court  held  a  probationary  requirement  of  giving 
blood  to  be  void  on  its  face  and  one  which  could  be  entirely 
disregarded,  whereas  one  judge  seemed  to  feel  that  the 
appellate  court  could  not  touch  it,  but  that  it  was  within 
the  lower  court's  discretion  to  perhaps  modify  it.  See 
also  Watkins  v.  Merry,  106  F.  2d  360  (C.  C.  A.  10, 
1939).  Whether  void  or  voidable,  the  conditions  of  pro- 
bation here  are  so  inextricably  a  part  of  each  other  and  of 
the  order  as  to  require  their  entire  reconsideration  by  the 
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court  below/     As  the  Supreme  Court  has  said  in  Bozza 
V.  U.  S.,  330  U.  S.  160,  166-167  (1947): 

"The  Constitution  does  not  require  that  sentencing 
should  be  a  game  in  which  a  wrong  move  by  the  judge 
means  immunity  for  the  prisoner." 

This  Court  should  not  grant  a  partial  immunity  by 
merely  declaring  void  all  or  part  of  the  restitution,  with- 
out giving  the  lower  court  an  opportunity  to  recast  its 
sentence.^ 

V. 

Appellant's  Motions  (a)  for  a  Judgment  of  Acquittal; 
(b)  In  Arrest  of  Judgment  and  (c)  for  a  New  Trial, 
Were  Properly  Denied. 

In  her  brief  appellant  raises  no  points  in  support  of 
the  above  motions  that  are  not  previously  discussed  (AB 
Z6-Z7).  It  follows  that  the  above  motions,  in  that  they 
rely  on  points  already  discussed  in  this  brief,  were  prop- 
erly denied. 


^The  lower  Court  will  have  considerable  leeway  to  re  frame  the 
sentence.  If  it  stays  within  the  limits  of  the  present  sentence, 
there  would  be  no  question,  but,  it  can  also  imjiose  a  sentence  on  a 
count  heavier  than  the  original  sentence  on  such  count,  where  that 
particular  count  sentence  is  found  improper  by  the  Court  on  ap- 
pellant's motion.  Murphy  v.  Massachusetts,  \77  U.  S.  155  (1900)  ; 
King  V.  U.  S.,  98  F.  2d  291   (Ct.  of  App.,  Dist.  of  Col.  1938). 

-The  Court  can  remand  the  case  for  resentencing.  Thus,  in  In 
re  Bonner,  151  U.  S.  242.  262  (1894),  the  Supreme  Court  found 
a  sentence  improper  on  habeas  corpus,  and  ordered  a  prisoner  dis- 
charged "but  without  prejudice  to  the  right  of  the  United  States 
to  take  any  lawful  measures  to  have  the  petitioner  sentenced  in 
accordance  with  law  upon  the  verdict  against  him." 
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Conclusion. 

The  crime  here  charged  is  lying  to  the  government,  and 
not  overcharging  veterans.  The  statutes  and  regulations 
under  which  the  prosecution  are  brought  are  sufficient, 
and  the  indictment  based  on  them  is  valid.  The  evidence 
is  largely  uncontradicted,  and  points  conclusively  to  guilt. 
The  probationary  order  was  proper.  The  judgment  below 
should  be  affirmed. 

Respectfully  submitted, 

James  M.  Carter, 

United  States  Attorney, 
Ernest  A.  Tolin, 

Chief  Assistant  United  States 
Attorney, 

Ray  M.  Steele, 
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Statement. 

The  major  portion  of  the  Government's  Brief  is  devoted 
to  the  question  whether  the  penal  provisions  of  Section  715 
of  Title  28,  U.  S.  C.  A.  (Act  of  March  20,  1933,  48  Stat. 
11)  are  validly  incorporated  by  reference  into  Section  697 
of  said  Title  (Act  of  June  22,  1944,  58  Stat.  300,  as 
amended).  But,  the  Government  virtually  ignores  the 
equally,  or  more,  important  question  that  even  if  it  be 
assumed  that  such  provisions  are  incorporated  into  Sec- 
tion 697,  they  do  not  apply  to  the  acts  charged  in  the  in- 
dictment. Mere  incorporation  is  not  enough;  the  incor- 
porated provisions,  to  be  effective,  must  prohibit  and  make 
punishable  the  particular  acts  charged  in  the  indictment. 
(App.  Op.  Br.  pp.  16-21.)  Most  of  the  remainder  of  the 
Government's  Brief  is  devoted  to  the  questions  (a)  wheth- 
er the  evidence  is  sufficient  to  support  the  conviction,  and 
(b)  whether  the  probationary  conditions  imposed  by  the 
sentence  are  valid. 
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ARGUMENT. 

I. 

The  Indictment  Does  Not  Charge  a  Punishable 
Offense  Against  the  United  States. 

Each  count  of  the  indictment  in  this  case  charges  the 
defendant  with  causing  the  Bank  of  America  to  make  a  ^ 
false  ''certificate  or  paper"  to  the  Veterans  Administra- 
tion, in  that  the  price  charged  and  received  by  her  for  the 
lot  sold  to  the  veteran  did  not  exceed  the  appraised  value 
thereof. 

If  the  act  charged  in  each  count  of  the  indictment  is  a 
punishable  offense  against  the  United  States,  it  must  be 
such  because  of  the  provisions  of  Section  715  of  Title 
38,  U.  S.  C.  A.  There  is  no  other  federal  statute  prohibit- 
ing the  acts  charged.  Moreover,  Section  715,  to  be  ap- 
plicable, must  have  been  vahdly  incorporated  by  reference 
into  Section  697. 

A.     Section  715  Is  Not  Incorporated  into  Section  697. 

We  shall  not  repeat  the  argument  on  this  point,  made 
at  pages  16-21  of  the  Opening  Brief.  The  Government 
recognizes  the  fatal  weakness  of  its  case,  by  saying  (Gov't 
Br.  p.  19)  : 

"It  is  the  Government's  contention  that  Section 
715  is  incorporated  into  the  Servicemen's  Readjust- 
ment Act,  and  that  in  practical  effect  this  incorpora- 
tion makes  Section  715  read  'concerning  any  claims 
for  benefits  under  the  Servicemen's  Readjustment  Act 
of  1944.'  It  would  have  been  better  had  Congress  so 
expressly  amended  the  statute    ..,."• 
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In  other  words,  the  Government  suggests  that  this 
Court  "in  practical  efifect,"  read  into  Section  715  provi- 
sions that  Congress  wholly  failed  to  make  for  any  valid 
incorporation  of  that  section  into  Section  697,  passed 
eleven  years  later.  But,  this  is  not  a  proper  judicial  func- 
tion. 

"In  our  system,  so  far  at  least  as  concerns  the 
federal  powers,  defining  crimes  and  fixing  penalties 
are  legislative,  not  judicial,  functions."  (United 
States  V.  Evans,  Z?>?>  U.  S.  483,  486.) 

To  the  same  effect  are: 

United  States  v.  Hudson  and  Goodwin,  7  Cranch 
32,  3  L.  Ed.  259; 

United  States  v.  Britton,  108  U.  S.  199; 

United  States  v.  Eaton,  144  U.  S.  677; 

Vierick  v.  United  States,  318  U.  S.  241,  243,  244. 

In  the  Evans  case,  supra,  the  Court  concluded  (333  U. 
S.  495): 

"This  is  a  task  outside  the  bounds  of  judicial  in- 
terpretation. It  is  better  for  Congress,  and  more  in 
accord  with  its  function,  to  revise  the  statute  than  for 
us  to  guess  at  the  revision  it  would  make.  That 
task  it  can  do  with  precision.  We  could  do  no  more 
than  make  speculation  law." 

The  Supreme  Court  might  well  have  added: 

"A  statutory  offense  cannot  be  established  by  im- 
plication and  there  can  be  no  constructive  offense. 
Before  an  accused  can  be  punished,  his  act  must 
plainly  be  within  the  statute."  {Arnold  v.  United 
States,  115  F.  2d  526.) 
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B.  Even  i£  Section  715  Had  Been  Validly  Incorporated  Into 
Section  697,  the  Acts  Charged  in  the  Indictment  Are  Not 
Made  Punishable  Offenses  Against  the  United  States. 

Standing  alone,  Section  697  of  Title  38,  U.  S.  C.  A., 
neither  creates  an  offense  against  the  United  States  nor 
provides  a  penalty  or  punishment  for  any  offense  against 
the  United  States.  Together  with  Sections  694,  694a  and 
694d  of  said  Title,  it  relates  to  matters  of  a  civil  nature. 

Standing  alone,  Section  715  of  Title  38,  U.  S,  C.  A., 
does  not  include,  or  in  any  wise  refer  to,  the  acts  charged 
in  the  indictment  in  this  case. 

By  some  hocus-pocus  of  interpretation  counsel  for  ap- 
pellee suggest  reading  into  Section  715  what  is  not  there; 
and  then  after  that  is  done,  to  incorporate  said  Section, 
as  revised  and  changed  to  suit  their  present  needs,  into 
Section  697. 

Appellee's  Brief  shows  the  weakness  of  this  position  in 
the  following  language  (p.  20) : 

"One  difficulty  raised  in  the  present  case  is  that 
Section  715  is  limited  on  its  face  to  claims  for  benefits 
under  specific  statutes,  and  this  enumeration  does  not 
include  the  Servicemen's  Readjustment  Act  of  1944, 
which  was  enacted  eleven  years  later." 

It  is  also  limited  to  specific  offenses,  for  which  punish- 
ment is  provided.  These  do  not  include  the  offenses 
charged  in  the  indictment. 

On  page  19  of  Appellee's  Brief  there  appears  other 
language  showing  the  weakness  of  appellee's  position: 

".  .  .  it  should  be  noted  that  Section  715,  stand- 
ing by  itself,  states  a  crime  definitely  enough.  In 
essence  it  states  a  crime  similar  to  that  outlined  in 
Section  80  of  Title   18   (1946  Ed.),  but  limits  the 
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crime  to  false  statements  concerning  certain  [entirely 
different  and  wholly  unrelated]  claims  for  benefits." 
(Italics  ours.) 

It  is  true  that  Section  715  "states  a  crime  (or  crimes) 
definitely  enough."  But  the  crime  stated  or  defined  in  Sec- 
tion 715  is  not  the  offense  charged  in  the  indictment  in 
this  case. 

There  is  an  obvious  hiatus  between  the  crime  or  crimes 
defined  and  made  punishable  by  Section  715  and  the  er- 
roneously supposed  crime  charged  in  the  indictment  in 
the  case  at  bar.  This  hiatus  is  not  bridged  or  closed  by 
Section  697,  nor  has  appellee  shown  how  it  is  or  can  be 
bridged  or  closed.  Indeed,  the  Government  offers  nothing 
more  than  the  suggestion  that  the  Court  read  into  Section 
715  the  provisions  of  an  Act  passed  eleven  years  later, 
and  then,  as  judicially  amended  and  revised,  make  Sec- 
tion 715  apply  to  acts  not  previously  included  in  or  made 
punishable  by  said  Section. 

The  criminal  offenses  defined  and  made  punishable  by 
Section  715  are  the  following: 

(1)  Making,  or  causing  to  be  made  a  false  statement 
in  an  application  for  a  veteran's  pension  (Sec.  701,  Title 
38,  U.  S.  C.  A.); 

(2)  Making,  or  causing  to  be  made,  a  false  statement 
for  the  domiciliary  care  or  hospital  treatment  of  a  veteran 
(Sec.  706); 

(3)  Making,  or  causing  to  be  made,  a  false  statement 
for  retired  officer's  disability  pay  (Sec.  710) ; 

(4)  For  receiving  a  veteran's  pension,  the  right  to 
which  has  ceased  (Sec.  713);  and 

(5)  For  receiving  a  veteran's  pension  without  being 
entitled  thereto  (Sec.  714). 


The  five  foregoing  offenses  are  all  of  the  offenses  de- 
fined and  made  punishable  by  Section  715.  If  these  five 
offenses  are  legally  incorporated  by  reference  into  Section 
697,  nothing  penal  is  thereby  added  to  Section  715.  Sec- 
tion 715  has  never  prohibited  or  penalized  the  acts  charged 
in  the  indictment.  Section  697  does  not  prohibit,  and  cer- 
tainly does  not  penalize,  the  acts  charged.  For  the  acts 
charged  there  is  no  penalty  in  either  of  said  Sections.  The 
result  is  the  same  as  if  naught  is  added  to  naught :  we  still 
have  naught. 

Appellee  contends  that  Congress  clearly  intended  to 
make  Section  715  apply  to  the  Servicemen's  Readjustment 
Act.  This,  we  deny.  But  if  Congress  did  so  intend,  that 
alone  is  insufficient;  it  must  go  further,  and  express  such 
intent  in  clear  and  unequivocal  language.  This  it  has  not 
done. 

Vierick  v.  United  States,  318  U.  S.  236; 

United  States  v.  Evans,  333  U.  S.  483. 
See,  also  cases  cited  in  Opening  Brief,  page  14. 

Federal  statutory  offenses  are  never  implied.  The 
federal  decisions  emphatically  state  that  no  act  is  punish- 
able as  a  crime,  unless  it  is  plainly  denounced  and  made 
punishable  by  the  plain  and  nnambigiions  language  of  a 
statute. 

United  States  v.  Resnick,  299  U.  S.  207; 

Donnelley  v.  United  States,  276, U.  S.  505; 

Lanzetta  v.  New  Jersey,  306  U.  S.  451 ; 

First  Nat'l  Bk.  v.  United  States,  206  Fed.  374  (8 
Cir.); 

Arnold  v.  United  States,  115  F.  2d  523,  526; 

United  States  v.  Weitsel,  246  U.  S.  533,  543. 
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"To  supply  omissions  (in  a  statute)  transcends  the 
judicial  function."  (Iselin  v.  United  States,  270  U. 
S.  245,  251.) 

In  United  States  v.  Evans,  333  U.  S.  483,  supra,  the 
defendant  was  indicted  for  concealing  and  harboring  five 
aliens  under  Section  144  of  Title  8,  U.  S.  C.  A.  The 
District  Court  rendered  judgment  dismissing  the  indict- 
ment and  the  Supreme  Court  affirmed  the  judgment.  The 
Government,  as  here,  contended  that  Congress  intended 
not  only  to  denounce  the  acts  mentioned  but  also  to  pro- 
vide punishment  therefor.  Section  144  of  Title  8,  U.  S.  C. 
A.,  provides  in  part: 

"That  any  person  .  .  .  who  shall  bring  into  or 
land  in  the  United  States  (or  shall  attempt  to  do  so) 
or  shall  conceal  or  harbor,  in  any  place  .  .  .  any 
alien  not  duly  admitted  by  an  immigration  inspector 
or  not  lawfully  entitled  to  enter  or  to  reside  within 
the  United  States,  under  the  terms  of  this  Act,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  punished  by  a  fine  not  exceed- 
ing $2,000  and  by  imprisonment  for  a  term  not  ex- 
ceeding five  years  for  each  and  every  alien  so  landed 
or  brought  in  or  attempted  to  be  brought  in."  (Italics 
ours.) 

The  statute  clearly  denounces  as  an  offense  against  the 
United  States  the  concealing  or  harboring  of  an  alien,  as 
well  as  bringing  or  landing  an  alien  within  the  United 
States.  But,  the  penalty  extends  only  to  bringing  or 
landing  an  alien  within  the  United  States.  In  respect  to 
the  contention  of  the  Government  that  the  Act  clearly 
shows  the  intent  of  Congress  to  penalize  the  act  of  con- 


cealing  or  harboring,  the  Supreme  Court  said  (333  U.  S. 
485): 

"Before  discussing  specifically  the  alternatives,  we 
note  that  the  Government  rests  primarily  on  the  clarity 
with  which  Section  8  indicates  Congress'  purpose  to 
make  concealing  and  harboring  criminal  rather  than 
upon  any  like  indication  of  legislative  intent  concern- 
ing the  penalty.  Because  the  purpose  to  proscribe  the 
conduct  is  clear,  it  is  said,  we  should  not  allow  that 
purpose  to  fail  because  of  ambiguity  concerning  the 
penalty.  Rather  we  are  asked  to  make  it  effective 
by  applying  that  one  of  the  possibilities  which  seems 
most  nearly  to  accord  with  the  criminal  proscription 
and  the  terms  of  the  penalizing  provision    .     .     . 

"The  position  the  Government  asks  us  to  take  in- 
volves therefore  a  major  task  in  two  respects,  not 
merely  one.  The  first  is  to  expand  the  penal  language 
beyond  the  explicit  limitation  'for  each  and  every 
alien  so  brought  in,'  so  as  to  apply  the  penalties  de- 
signed for  smuggling  to  all  offenses  covered  by  the 
section.  The  second  is  to  do  this  blindly  in  reference 
to  the  scope  and  quality  of  the  forbidden  acts  to  which 
the  extension  is  to  be  made  .  .  .  We  are  not  will- 
ing to  undertake  extension  of  the  penalty  provision 
blindfold,  without  knowledge  in  advance  to  what  acts 
the  penalties  may  be  applied."    {Id.  p.  490)     .     .     . 

"This  is  a  task  outside  the  bounds  of  judicial  in- 
terpretation."   {Id.  p.  495.) 

The  Evans  case,  supra,  was  far  more  favorable  to  the 
Government  than  is  the  case  at  bar.  There,  the  alleged 
offense  was  clearly  denounced  by  the  statute;  here,  it  is 
not.  There,  the  statutory  proscription  was  clearly  in- 
tended by  Congress,  as  evidence  by  the  words  "shall  be 
deemed  guilty  of  a  misdemeanor";  here,  neither  Section 


715,  nor  Section  697,  shows  any  intention  to  proscribe  the 
act  of  causing  the  lender  to  make  a  false  certificate  or 
paper  to  the  Veterans  Administration.  There,  the  penalty 
provided  was  held  not  to  apply  to  the  act  of  concealing 
or  harboring  an  alien;  here,  neither  Section  715,  nor  Sec- 
tion 697  prescribes  or  even  remotely  refers  to  a  penalty 
for  the  act  of  causing  the  lender  to  make  a  false  certifi- 
cate or  paper  to  the  Veterans  Administration. 

In  essence,  the  Government  asks  the  Court  to  supply 
both  proscription  of  the  act  here  charged  and  punishment 
therefor.  "That  is  essentially  the  sort  of  judgment  legis- 
latures rather  than  courts  should  make."  (United  States 
V.  Evans,  supra,  p.  450.) 

C.  The  District  Court  Decisions  Cited  by  Appellee  Are 
Neither  Persuasive  nor  Controlling  in  This  Case. 

The  Government  cites  only  two  cases  on  the  point  that 
Section  697  of  Title  38,  U.  S.  C.  A.,  proscribes  and 
penalizes  the  acts  charged  in  the  indictments  in  this  case, 
namely,  United  States  v.  Oakland,  81  Fed.  Supp.  343 
(W.  D.,  La.),  and  United  States  v.  Selph,  82  Fed.  Supp. 
56  (S.  D.,  Calif.). 

With  all  possible  deference  to  the  two  Judges  who  pre- 
pared the  opinions  in  those  cases,  their  opinions  are 
neither  persuasive  nor  controlling. 

The  decisions  of  District  Courts,  even  though  persua- 
sive in  their  reasoning,  are  not  binding  on  each  other, 
much  less  upon  Courts  of  Appeal. 

Northern  Pac.  R.   Co.  v.  Sanders,  47  Fed.   604, 

affirmed  166  U.  S.  620; 
In  re  Madonia,  32  Fed.  Supp.  165; 
Fosgate  Co.  v.  Kirkland,  19  Fed.  Supp.  152; 
Continental  Securities  Co.  v.  Interborough  Rapid 

Tr.  Co.,  165  Fed.  945. 
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Comity  does  not  extend  further  than  that  a  decision  by 
one  District  Judge  should  not  be  re-examined  by  another 
Judge  in  the  same  district.  For  cogent  reasons,  it  may 
not  even  then  be  followed. 

Long  V.  Dick,  38  Fed.  Supp.  214; 
Continental  Baking   Co.   v.    Woodring,   55   F.   2d 
347,  affirmed  286  U.  S.  352. 

In  United  States  v.  Oakland,  supra,  Judge  Dawkins 
merely  assumed  that  the  penal  provisions  of  Section  715 
had  been  validly  incorporated  into  Section  697.  He  then, 
without  stating  any  reasons,  said : 

"It  is  not  believed  necessary  to  discuss  .  ,  .  the 
question  of  the  adoption  of  earlier  statutes  by  sub- 
sequent acts  of  Congress.  It  suffices  to  say  that  I 
believe  there  can  be  no  confusion  or  doubt  about  the 
applicability  of  the  law  in  the  manner  stated  in  the 
present  case."     {Id.  p.  345.) 

In  the  Selpk  case,  Judge  Yankwich  said  in  his  written 
opinion : 

"Section  715  .  .  .  punishes  both  him  who 
knowingly  makes  or  causes  to  be  made,  and  him  who 
aids  or  assists  in,  or  procures  the  making  or  presenta- 
tion of,  the  false  or  fraudulent  statement  or  writing 
denounced.  Section  697  makes  the  section  applicable 
to  claims  under  the  Servicemen's  Readjustment  Act 
of  1944    .     .     ." 

There  is  no  analysis  of  Section  715,  nor  of  Section  697. 
Certainly,  the  acts  charged  in  the  indict;nents  in  this  case 
are  not  denounced  by  Section  715,  nor  are  they  denounced 
by  Section  697.  This  fact  appears  to  be  overlooked  in 
both  opinions  in  the  above  cases.  Moreover,  only  by 
reading  into  the  two  sections  something  that  Congress 
did  not  include  in  them  could  the  Courts  reach  their 
respective  conclusions.     These  are  not  binding  here. 
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II. 

The  Evidence  Does  Not  Support  the  Verdict  and 

Judgment. 

The  Government's  Brief  states,  in  substance,  that  appel- 
lant caused  the  Bank  of  America  to  make  false  certifi- 
cates to  the  Veterans  Administration  by  means  of  double 
escrows,  and  that  ''their  true  purpose  was  to  deceive." 
(Gov't  Br.  p.  29.)  This  statement  is  of  the  same  pattern 
as  another  found  at  page  13,  i.  e.,  "To  be  blunt,  the  crime 
is  not  overcharging,  but  lying."  These  statements  are 
not  supported  by,  but  are  contrary  to,  the  evidence.  It  is 
both  easy,  and  safe,  for  counsel  to  call  a  woman  a  liar; 
but  they  have  miserably  failed  to  back  up  the  statement. 

A.  Appellant  Made   No   False   Statements. 

Appellant  told  each  veteran  the  exact  price  he  was 
being  charged  for  the  lot  sold  him.  No  "lying"  there. 
She  delivered  to  the  Pico-LaCienega  Branch  of  the  Bank 
of  America  two  sets  of  escrow  instructions  in  each  sale, 
one  of  which  plainly  showed^  on  its  face  the  exact  price 
paid  by  the  veteran  for  the  lot  sold  him.  No  "lying"  to 
the  Bank.  Appellant  made  no  statements  to  the  Veterans 
Administration  concerning  any  of  the  lots  sold  by  her. 
No  "lying"  there.  The  Government  has  not  told  the 
Court  of  a  single  false  statement  made  by  appellant  to  a 
veteran,  or  to  the  Bank,  or  to  the  Government.  Never- 
theless it  has  the  effrontery  to  brand  her  a  liar. 
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B.  The  Bank  of  America  Was  Not  Deceived  by  Appellant; 
It  Had  Full  Knowledge  o£  the  True  Price  Paid  by  Each 
Veteran  for  His  Lot. 

The  Government  insists  that  appellant  deceived  the  Bank 
as  to  the  prices  paid  by  veterans  for  the  lots  sold  them  by 
appellant.  Nothing  could  be  further  from  the  truth. 
Nevertheless,  it  was  able  to  incline  both  the  jury  and  the 
trial  court  to  this  false  view  of  the  case.  It  is  high  time" 
to  expose  the  utter  fallacy  of  the  Government's  contention. 

The  Government's  own  testimony  shows  the  following 
pertinent  facts:  (1)  that  in  each  sale,  except  one,  of  a 
lot  to  a  veteran  two  sets  of  escrow  instructions  were  filed 
with  the  Bank;  (2)  that  one  of  said  sets  of  instructions 
plainly  showed  the  exact  and  true  price  paid  by  the  veteran 
for  his  lot;  (3)  that  the  Pico-LaCienega  Branch  of  the 
Bank,  where  both  sets  of  instructions  were  deposited  and 
filed,  forwarded  only  one  of  these  sets  of  instructions  to 
the  Santa  Monica  Branch,  and  that  the  set  so  forwarded 
was  not  the  one  showing  the  exact  and  true  price  paid  for 
the  lot;  and  (4)  that  the  Santa  Monica  Branch  made  the 
false  certificate  to  the  Veterans  Administration. 

At  the  trial  the  District  Judge  exposed  the  fallacy  of 
the  Government's  contention  that  the  Bank  did  not  have 
knowledge  of  the  exact  and  true  prices  paid  for  lots.  He 
engaged  Government  counsel  in  a  running  colloquy,  which, 
in  part,  is  set  out  at  pages  29-32  of  Appellant's  Opening 
Brief.  There,  as  here,  the  Government  argued  in  efifect 
that,  because  the  Pico-LaCienega  Branch  did  not  forward 
to  the  Santa  Monica  Branch  the  escrow  instructions  show- 
ing the  exact  and  true  price  paid  for  each  lot,  therefore  the 
Bank  did  not  have  knowledge  thereof.     At  pages  28-29 
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of  its  brief  the  Government  repeats  this  moth-eaten  argu- 
ment.    In  the  colloquy  referred  to  the  following  appears: 
"Mr.    Fitting:     *     *     *     gj^^    rigged    the    trans- 
action so  that  it  would  appear  they  fall  within  the 
law. 

The  Court:     Appear  to  whom? 

Mr.  Fitting:  So  that  the  paper  would  come  to 
the  certifying  branch,  the  Santa  Monica  Branch — 

The  Court:  But,  Mr.  Fitting,  you  have  to  start 
with  the  assumption  that  the  Bank  is  one  entity  and 
that  everything  an  agent  knows  the  Bank  knows. 
*  *  *  So  what  the  manager  of  the  Pico-LaCi- 
enega  Branch  of  the  Bank  of  America  knew,  the 
Bank  knew,  did  it  not;  and  what  the  manager  of  the 
Santa  Monica  Branch  knew,  the  Bank  knew,  did  it 
not? 

Mr.  Fitting:     Yes. 

The  Court:  Now,  you  can  argue  practicalities, 
you  can  argue  as  a  practical  matter  that  it  may  not 
have  known,  but,  as  a  matter  of  law,  the  law  charges 
the  bank  with  knowledge,  doesn't  it? 

Mr.  Fitting:     That  is  right."    [R.  p.  413.] 

If,  as  the  Government  says,  "these  papers  never  reached 
the  Santa  Monica  branch"  (Gov't  Br.  pp.  31-32),  whose 
fault  was  it?  There  can  be  but  one  answer:  it  was  the 
sole  fault  of  the  Pico-LaCienega  Branch  of  the  Bank.  Is 
appellant  to  be  convicted  and  sentenced  because  of  the  sole 
fault  of  the  Bank?  If  so,  a  new  doctrine  must  be  read 
into  the  law.     Such  a  doctrine,  we  submit,  is  monstrous. 

The  indictments  in  this  case  allege  specifically  that 
appellant  caused  the  Bank  to  make  false  certificates  that 
prices  paid  for  lots  did  not  exceed  the  reasonable  (ap- 
praised) values  thereof,  "whereas,  as  defendant  well  knew 
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and  concealed  from  said  Bank  and  Veterans  Administra- 
tion" said  prices  did  exceed  such  reasonable  values.  "Con- 
cealment" from  the  Bank  was  emphasized,  over  and  over, 
at  the  trial;  it  was  hammered  home  to  the  jury;  it  was 
argued  extensively;  it  is  now  urgued  upon  this  Court;  it 
is  the  chief  reliance  of  the  Government,  without  which  no 
conviction  could  possibly  be  sustained. 

But,  appellant  concealed  nothing  from  the  Bank.  The 
exact  and  true  price  she  charged  and  collected  from  each 
veteran  for  the  lot  sold  him  is  shown  by  a  duly  signed  and 
executed  typewritten  document  filed  with  the  Bank.  Is 
appellant  to  be  convicted  and  punished  because  the  Bank 
ignored  this  documentary  evidence? 

The  Government  says  that  the  true  purpose  of  double 
escrows  is  to  deceive.  (Gov't  Br.  p.  29.)  It  may  be  re- 
marked that  double  escrows  are  often  used  in  consum- 
mating purchases  of,  or  trades  for,  real  property.  Per  se, 
they  are  neither  illegal,  nor  improper.  In  many  cases  such 
escrows  are  absolutely  necessary.  To  impute  a  fraudulent 
purpose  to  them  would  be  to  denounce  a  common  and  well 
recognized  trade  practice. 

One  thing  more  should  be  stated  in  this  connection,  i.e., 
the  Government's  contention  that  appellant  knew  the 
amounts  of  the  lot  appraisals  at  the  times  she  made  re- 
spective sales  thereof,  and  that  she  "rigged  the  trans- 
actions" accordingly.  The  contention  is  baseless,  and  con- 
trary to  the  evidence. 

The  testimony  of  Robert  E.  Gilliland,  appraiser  for  the 
Veterans  Administration,  shows  that  his  appraisal  of  each 
lot  sold  by  appellant  to  a  veteran  was  made  after  the 
escrow  instructions  were  deposited  in  the  Bank  of 
America.     At  that  time  the  contract  between   appellant 
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and  the  veteran  was,  and  for  some  days  had  been,  exe- 
cuted.   Mr.  Gilliland  testified  [R.  pp.  354-355] : 

"In  most  cases,  the  bank,  the  loaning  institution, 
would  merely  call  up  and  say  that  the  appraiser  had 
been  designated  as  the  appraiser  of  that  property 
(lot).  However,  at  that  particular  time  that  was  not 
the  practice  then.  At  that  time  the  bank  or  the 
builder,  either  one,  could  call  up  any  approved  Vet- 
erans Administration  appraiser  and  tell  him  they  had 
some  appraisal  for.  However,  my  authorization  on 
all  of  these  cases  came  through  the  Bank  of  America 
at  Santa  Monica." 

The  foregoing,  and  other  evidence  in  the  record,  shows 
that  each  lot  sold  by  appellant  was  appraised  after  the 
trade  was  closed  between  her  and  a  veteran  and  after  both 
sets  of  escrow  instructions  were  deposited  with  the  Pico- 
LaCienega  Branch  of  the  Bank  of  America.  Just  how 
appellant  could  know  in  advance  of  an  appraisal  and  the 
amount  thereof  is  not,  and  cannot  be,  explained  by  the 
Government. 

The  record  in  this  case  shows  that  the  Bank  of  America 
had  actual  knowledge,  or  that  it  is  legally  chargeable  with 
knowledge,  of  the  exact  and  true  amount  paid  by  each  of 
the  veterans  involved  for  the  lot  sold  him. 

The  Government,  however,  tries  to  avoid  the  effect  of 
the  undisputed  fact  by  saying  (Gov't  Br.  p.  28)  : 

"It  was  customary  practice  for  the  bank  to  base 
its  certificate  as  to  the  lot  price  on  the  documentary 
evidence  furnished  it — i.e.,  the  escrow  statements 
covering  the  lots  forwarded  to  Santa  Monica 
(Branch)  by  Pico-LaCienega  (Branch)." 
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Apparently,  the  Government  would  have  this  Court  be- 
lieve that  appellant  had  knowledge  of  the  alleged  practice 
of  the  Bank,  and  that  in  some  way  she  manipulated  the 
escrow  instructions  so  that  only  one  set  thereof  would  be 
forwarded  by  the  Pico-LaCienega  Branch  to  the  Santa 
Monica  Branch,  following  which  the  latter  would  inno- 
cently make  a  false  certificate  to  the  Veterans  Administra- 
tion. This  argument  is  so  transparently  thin  as  to  be  not 
even  nebulous. 

There  is  no  evidence  at  all  in  the  record  that  shows,  or 
even  tends  to  show,  that  appellant  had  any  knowledge  of 
the  practice  of  the  Bank,  as  between  its  Branches,  in  re- 
spect to  handling  escrows;  and  even  less  evidence,  if  pos- 
sible, that  appellant  had  anything  to  do  with  the  alleged 
practice  of  the  Pico-LaCienega  Branch  in  forwarding  only 
one  of  the  two  sets  of  escrow  instructions  to  the  Santa 
Monica  Branch. 

The  Government  would  have  this  Court  believe  that 
appellant  could,  and  did,  manipulate  the  affairs  of  the 
Bank  of  America  in  respect  to  the  business  carried  on  by 
and  between  its  Branches;  and  that  by  reason  of  the 
imagined  manipulation  appellant  deceived  and  thereby 
caused  the  Santa  Monica  Branch  to  make  false  certificates 
to  the  Veterans  Administration. 

Who  is  responsible  for  the  procedures  and  practices  set 
up  for  the  Bank  and  its  Branches?  Certainly  not  the 
appellant.  To  say  that  she  could  have  the  slightest  in- 
fluence in  respect  to  such  practices  and  procedures  is  pure 
nonsense. 
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If  the  Santa  Monica  Branch  (the  certifying  Branch) 
of  the  Bank  was  deceived  in  respect  to  the  prices  paid  by 
the  veterans  for  their  lots,  who  deceived  it?  One  answer 
only  is  possible,  i.  e.,  the  Pico-LaCienega  Branch,  by  fail- 
ing to  transmit  the  set  of  escrow  instructions  to  the 
Santa  Monica  Branch  showing  the  exact  and  true  price 
paid  by  each  veteran  for  his  lot.  Is  appellant  to  be 
punished  for  the  neglect  and  omissions  of  the  Pico- 
LaCienega  Branch?  Or,  otherwise  put,  is  appellant  to  be 
punished  for  the  deception  practiced  by  the  Pico-LaCienega 
Branch  upon  its  sister  Branch? 

Government  counsel  appear  to  have  forgotten  their 
admissions  in  the  running  colloquy  between  them  and 
the  District  Judge.  Under  the  Court's  searching  ques- 
tions, they  were  forced  to  admit  (1)  that  they  no  longer 
questioned  that  the  Bank  knowingly  made  false  certifi- 
cates to  the  Veterans  Administration  [R.  p.  418,  lines 
4-25],  and  (2)  that  the  law  charges  the  Bank  with 
knowledge  of  what  is  done,  or  known,  by  each  of  its 
Branches  [R.  pp.  413-414].  These  admissions  followed 
the  quaint  but  revealing  statement  of  the  District  Judge 
that  "The  right  hand  has  to  know  what  the  left  hand  is 
doing,"  and  "The  law  requires  that  every  man  knows 
what  both  his  hands  are  doing."     [R.  p.  409.] 


—18— 

III. 
The  Probationary  Requirements  of  the  Sentence  Are 

Invalid. 

The  Court  ordered  appellant  to  pay  sums  aggregating 
$4200  to,  or  for  the  account  of,  twelve  persons  because 
of  offenses  for  which  no  convictions  were  had.  The 
Court  had  no  more  authority  to  do  this  than  to  impose 
fines  for  offenses  for  which  no  convictions  were  had. 

The  Court's  authority  to  place  a  defendant  under  sen- 
tence on  probation,  and  limitations  on  such  authority, 
must  be  found  in  statute.  (Trant  v.  United  States,  90 
F.  2d  718,  719.) 

The  statute  (18  U.  S.  C.  A.  Section  3651,  formerly 
Section  724  of  that  Title)  limits  restitution  or  reparation 
"to  aggrieved  parties  for  actual  damages  or  loss  caused 
by  the  offense  for  which  conviction  was  had."  Two 
things  must  exist  and  concur  before  the  Court  may  re- 
quire restitution:  (1)  an  aggrieved  party  must  have 
suffered  actual  damages  or  loss;  and  (2)  the  defendant 
must  have  been  convicted  of  an  offense  connected  with 
such  loss  or  damages. 

A.     The  Government  Failed  to  Show  That  Any  of  the  Sev- 
enteen Veterans  Suffered  Damages  or  Loss. 

Appellant  was  charged  in  the  indictment  with  seventeen 
offenses.    She  was  convicted  of  six  thereof. 

The  record  has  not  one  word  of  evidence  to  show  that 
any  of  the  seventeen  veterans  suffered  one  cent  of  loss  or 
damage  by  reason  of  their  purchases  of  lots,  or  by  reason 
of  their  respective  investments  in  both  lots  and  houses. 
Hence,  one  of  the  two  statutory  prerequisites  is  lacking 
as  to  each  of  said  seventeen  veterans. 


—19— 

B.     No  Convictions  Were  Had  for  Eleven  of  the  Seventeen 
Offenses  Charged  in  the  Indictment. 

The  Court,  either  on  motion  of  the  Government  or  of 
appellant,  dismissed  eleven  of  the  seventeen  counts  in  the 
indictment.  Therefore,  no  convictions  were  had  in  re- 
spect to  the  offenses  charged  in  those  eleven  counts. 

Thus,  as  to  the  eleven  offenses  mentioned,  both  statu- 
tory prerequisites  to  a  valid  order  of  restitution  are 
lacking. 

So  far  as  we  can  ascertain,  after  diligent  and  extensive 
research,  there  is  no  reported  decision  squarely  in  point, 
due  no  doubt  to  the  clarity  of  the  statute. 

In  United  States  v.  Berger,  145  F.  2d  888,  cited  at 
page  35  of  the  Government's  Brief,  the  Court  indicated 
approval  of  the  view  here  expressed,  saying  at  page  891 : 

"Clearly  the  court  could  make  reparation  for 
losses  caused  by  the  offense  for  which  conviction  was 
had  a  condition  of  probation  provided  there  were  such 
losses."     (Italics  ours.) 

In  all  respects  the  decision  wholly  fails  to  sustain  the 
Government's  contention  here.  The  overtime  wages  in- 
volved in  the  Berger  case,  supra,  were  expressly  held  to 
constitute  losses  of  the  interested  employees,  and  convic- 
tions were  had. 

In  United  States  v.  Follette,  32  Fed.  Supp.  953  (Circuit 
Judge  Maris  presiding),  also  cited  by  the  Government 
(p.  35),  it  was  said,  at  page  954: 

"The  power  of  federal  courts  to  suspend  the  execu- 
tion of  sentence  and  admit  a  defendant  to  probation 
is  conferred  by  the  federal  probation  Act.  It  will  be 
seen  from  the  last  paragraph  of  section  1  of  the  act, 
18  U.  S.  C.  A.,  Section  724,  that  when  restitution  is 
made  a  condition  of  probation  it  may  only  be  ordered 
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to  be  made  to  an  'aggrieved  party'  and  'for  actual 
damages  or  loss  caused  by  the  offense  for  which  con- 
viction was  had.'  Although  the  first  paragraph  of 
the  section  authorizes  the  courts  to  place  defendants 
on  probation  'upon  such  terms  and  conditions  as 
they  may  deem  best,'  I  think  it  clear  that  this  general 
language  is  limited  by  the  later  specific  provision  so 
far  as  restitution  is  concerned." 

The  District  Court  erred  in  ordering  restitution  to  any 
of  the  seventeen  veterans,  because  no  damages  or  loss 
were  shown  to  have  been  sustained  by  any  of  them.  The 
Court  further  erred  in  ordering  restitution  to  eleven  of 
said  veterans,  because  no  convictions  were  had  for  the 
offenses  charged  in  respect  to  them.  And  the  Court 
patently  erred  in  ordering  restitution  to  Stein  who  was 
not  even  mentioned  in  the  indictment. 

Conclusion. 

For  the  reasons  stated  in  the  Opening  Brief  and  in  this 
brief,  the  judgment  of  the  District  Court  should  be  re- 
versed. 

Respectfully  submitted, 

John  W.  Preston, 
John  W.  Preston,  Jr., 
By  John  W.  Preston, 

Attorneys  for  Appellant. 
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FOR  THE  NINTH  CIRCUIT 


Barbara  Karrell, 
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United  States  of  America, 

Appellee. 


PETITION  FOR  REHEARING. 


To  the  Honorable  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  and  the  Judges  Thereof: 

Comes  now  Barbara  Karrell,  appellant  in  the  above  en- 
titled cause,  and  presents  this  her  petition  for  a  rehearing 
of  said  cause  and  for  a  reversal  of  the  judgment  for  the 
reasons  herein  stated. 

The  record  in  this  case  plainly  establishes  the  follow- 
ing propositions: 

(1)  Appellant  did  not  commit  the  offenses  charged  in 
the  manner  alleged  in  Counts  4,  6,  9,  11,  12  and  14 
of  the  indictment; 

(2)  Appellant  did  not  commit  any  offense  against  the 
United  States; 

(3)  Appellant  was  convicted  of  some  undesignated  of- 
fense, and  not  as  charged  in  the  indictment; 

(4)  There  is  no  substantial  evidence  to  support  the 
judgment  of  conviction; 
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(5)  Appellant's  conviction  is  the  result  of  calculated 
prejudice  and  plain  mass  hysteria; 

(6)  If  any  one  was  guilty  of  making-,  or  causing  to 
be  made,  false  reports,  it  was  the  Bank  of  America 
and  each  veteran  who  signed,  under  criminal  penal- 
ties, the  application  and  report  made  to  the  Veter- 
ans' Administration; 

(7)  There  is  not  one  word  of  evidence  showing  that 
appellant  concealed  the  true  prices  paid  to  her  for 
the  lots  involved  from  the  Bank  or  from  the 
veteran,  or  from  the  Veterans'  Administration;  and 

(8)  There  is  no  evidence  at  all  that  appellant  caused  the 
Bank  and  the  veterans  to  make  false  reports  to 
the  Veterans'  Administration. 

The  conviction  in  this  case  is  without  any  factual  sup- 
port, and  is  a  travesty  on  justice.  Instead  of  prosecuting 
the  veterans,  who  kowingly  and  deliberately  signed  and 
certified  false  statements,  and  the  powerful  Bank,  which 
had  actual  documentary  knowledge  of  the  falsity  of  its 
reports  and  profited  directly  therefrom,  the  Government 
singled  out  a  poor  woman  for  prosecution  who  was  under 
no  duty  to  report  to  the  Veterans  Administration  the 
price  paid  for  a  lot,  and  who  did  not  even  know  that  any 
such  report  was  required  to  be  made.  The  verdict  of  the 
jury,  and  the  judgment  thereon,  holding  that  appellant  con- 
cealed the  prices  paid  for  lots  from  and  thereby  caused  the 
Bank  to  make  false  reports  to  the  Veterans  Administration 
aj*e  utterly  absurd  and  would  fall  within  the  maxim  re- 
ductio  ad  ahsurdum  if  it  were  not  for  the  tragic  fact 
that  the  verdict  and  judgment  punish  the  innocent  and 
allow  the  guilty  to  escape  both  prosecution  and  punish- 
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ment.  AVe  cannot  believe  that  this  Court  will  permit  the 
unjust,  and  unjustified,  verdict  and  judgment  to  stand 
when  the  plain  and  undisputed  facts  in  evidence  are  fur- 
ther considered. 

The  decision  of  this  Court  rests,  apparently,  upon  the 
following  erroneous  considerations  (Opinion,  p.  7)  : 

(1)  That  appellant  initiated  the  escrow  method  used, 
first  by  the  Bank  and  then  by  appellant; 

(2)  That  said  method  was  used  to  deceive  the  Bank, 
and  thereby  to  cause  it  to  make  false  reports  to  the 
Veterans  Administration ; 

(3)  That,  while  appellant  may  not  have  known  exactly 
what  the  appraisal  of  each  lot  would  be,  "she  knew 
something  of  its  appraisal  value"; 

(4)  That  appellant  wanted  the  Bank  and  veteran  to 
make  a  false  report  to  the  \^eterans  Administra- 
tion, presumably  for  their  joint  benefit;  and 

(5)  That  "in  some  (wholly  unexplained)  manner  (ap- 
pellant) procured  the  Bank  to  cooperate  in  her 
scheme  to  accomplish  this  end." 

With  all  possible  respect  due  the  Court,  we  assert  that 
each  and  every  reason  mentioned  by  it  for  afiirming  the 
judgment  is  unsound,  because  the  facts  in  evidence  are 
squarely  opposed  thereto.  Some  of  the  vital  facts  over- 
looked by  the  Court  are  now  stated. 

In  each  of  the  loans,  referred  to  in  the  Counts  upon 
which  appellant  was  convicted,  the  veteran  and  the  Bank 
signed  two  completed  forms,  ta-wit.  an  "Application  for 
Home  Loan  Guaranty"  and  a  "Home  Loan  Report"  to  the 
Veterans  Administration. 
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The  "Application  for  Home  Loan  Guaranty"  provided 
for  the  following  information,  under  Criminal  penalties 
for  fraud,  etc.: 

"1.  The  undersigned  veteran  applies  to  the  under- 
signed lender  for  a  loan  for  the  purposes  stated 
herein,  and  both  apply  to  the  Administrator  of  Vet- 
erans Afifairs  for  guaranty  of  said  loan     .     .     . 

"2.     Purpose  of  the  loan  is     .     .     . 

"3.     Purchase  price  or  cost  (is)  $ Amount 

of    Loan    (is)    $ ,    Guaranty    requested    (is) 

$ Signature  of  veteran 

"9.  All  the  information  reflected  by  this  applica- 
tion is  true  to  the  best  of  the  lender's  information 
and  belief Lender."  (Veterans  Bene- 
fits (1948  Supp.)  page  90.) 

The  "Home  Loan  Report,"  in  each  instance,  provided 
for  signature  by  the  veteran  and  lender,  under  penalties  for 
fraud,  and  contained,  inter  alia,  the  following  (Veterans 
Benefits   (Pet.  Supp.)   pp.  96-97). 

L     Amount  of  the  loan,  purpose,  etc. 

2.  Certificate  of  lender,  stating  disbursements  to  the 
seller  or  contractor;  existing  liens;  total  cost;  taxes;  fire 
insurance;  other  insurance;  fees,  appraisal;  fees,  inspec- 
tor; miscellaneous;  total  expenses,  less  cash  or  other  credit 
and  less  primary  loan;  and  amount  of  loan  for  guaranty 
or  insurance.  The  certificate  provides  for  statement  of 
amount  of  escrow,  and  "That  the  price  paid  or  to  be  paid 
by  the  veteran  for  such  property  or  for  the  cost  of  con- 
struction, repairs,  alterations  or  improvements  does  not 
exceed  the  reasonable  value  thereof  as  determined  by 
proper  appraisal  dated made  by  
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an  appraiser  designated  by  the  Administrator  (appraisal 
attached)."  (Id.)  This  certificate  is  signed  by  the  lender, 
and  is  likewise  signed  by  the  veteran.  Since  the  appraisal 
report  is  filed  with  the  above  mentioned  Application  and 
Report,  it  is  obvious  that  both  lender  and  veteran  knew 
that  the  appraisal  values  of  the  lot  and  improvements  were 
less  than  the  cost  thereof.  But  this  must  be  considered 
in  connection  with  what  is  actually  shown  by  the  evidence 
in  this  case. 

The  following  facts  appear  from  Exhibits  11-A,  13-A, 
15-A,  16-A,  17-A  and  18-A  on  file  herein,  showing  that 
appellant  could  not  have  known,  at  the  time  she  prepared 
the  escrow  papers,  what  were,  or  would  be  the  appraised 


values 

ji  tne  luts  invuiveu : 

Date  of 

Date  of 

Count  of 

Name  of 

Date  of 

Appraisal 

Report  to 

Exhibit 

Indictment                    Veteran 

Escrow 

Report 

V.A. 

No. 

4 

Philip   Bentivegna 

7-20-46 

7-24-46 

8-17-46 

U-A 

6 

David  Wilder 

7-12-46 

7-23-46 

8-12-46 

13-A 

9 

Fritz  Kornfeld 

6-17-46 

7-11-46 

8-12-46 

15-A 

11 

John  L.  Chamberlain 

6-25-46 

7-10-46 

8-  8-46 

16-A 

12 

David  Bruce  Register 

6-  5-46 

7-  3-46 

9-11-46 

17-A 

14 

Louis  Martin  Higgins 

5-19-46 

5-29-46 

7-  2-46 

18-A 

In  each  and  every  instance  involved,  the  report  of  the 
appraiser  on  the  value  of  the  lot  was  made  several  days 
or  weeks  after  the  escrow  papers  were  filed  with  the  Bank. 
Since  neither  conspiracy  nor  connivance  between  the  ap- 
praiser and  appellant,  or  between  the  Bank  and  appellant 
is  alleged,  or  proven,  or  even  suggested,  it  is  preposterous 
to  assume  that  appellant  did,  or  could,  know  at  the  time 
she  filed  the  several  escrow  papers  that  the  prices  paid  for 
the  lots  exceeded  the  appraised  value  thereof. 

Additional  pertinent  facts,  many  if  not  all  of  them 
uncontroverted,  will  appear  infra. 


ARGUMENT. 

I. 

The  Grounds  Upon  Which  the  Court  Sustains  the 
Conviction  Are  at  Variance  With  the  Allegations 
of  the  Indictment. 

The  indictment  charges  that  appellant  "did  knowingly 
cause  to  be  made  a  false  certificate  or  paper  ...  in 
that  defendant  did  cause  the  Bank  .  .  .  Santa  Monica 
California  Branch  to  certify  .  .  .  that  the  price  paid 
.  .  .  for  the  purchase  of  a  residential  lot  .  .  .  did 
not  exceed  (the  appraisal  value)  .  .  .  zvhereas  as  de- 
fendant well  knew  and  caused  to  he  concealed  from  said 
bank  and  Veterans  Administration  the  total  price  de- 
manded and  received  .  .  .  (therefor)  did  exceed  the 
reasonable  value  thereof  as  determined  by  a  proper  ap- 
-praisal."    (Italics  ours.) 

The  very  essence  of  the  ofifense  charged  in  each  count 
of  the  indictment  is  concealment  by  appellant  from  the 
Bank  of  the  true  price  paid  by  each  veteran  for  his  lot. 
But,  the  escrow  papers  filed  with  the  Bank  completely 
refute  this  allegation  of  concealment.  Moreover,  this 
Court,  doubtless  recognizing  the  complete  lack  of  evidence 
to  show  concealment  from  the  Bank,  said  at  page  7  of  the 
Opinion : 

"In  the  main  the  argument  is  that  the  proof  clearly 
discloses  that  the  lender  was  not  deceived.  It  is  true 
that  information  furnished  the  I^ank  through  both 
branches  constituted  a  full  statement  of  the  facts/' 
(Italics  ours.) 

The  allegation  of  concealment  is  not  only  the  vital 
essence  of  each  offense  charged,  but  such  concealment 
constitutes  the  actual  means  or  method  by  which  appellant 
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is  alleged  to  have  procured  the  Bank  to  make  false  reports 
to  the  Veterans  Administration.  Appellant  was  thus  pre- 
sented with  the  specific  charge  and  issue  that  she  caused 
the  Bank  to  make  false  reports  by  concealing  from  it  the 
prices  paid  by  the  veterans  for  their  lots.  Having  pre- 
sented the  issue  in  that  form,  the  Government  must  prove 
it  as  charged.  Failure  to  so  prove  it  constitutes  a  variance 
for  which  a  reversal  should  be  ordered. 

It  is  well  settled  that  where  an  indictment  alleges  the 
manner,  or  means,  by  which  an  offense  is  committed,  the 
evidence  must  conform  substantially  to  such  allegations. 

42  C.  J.  S.  1286,  Sec.  262,  Indictments  and  Infor- 
mations, and  cases  cited  in  Notes  54-57; 

31   C.  J.  846,  Sec.  460,  and  cases  cited  in  Notes 
79-81. 

The  rule  is  thus  stated  in  42  C.  J.  S.  1286: 

"The  part  of  the  charge  describing  the  manner  of 
the  offense  must  conform  substantially  to  the  evidence 
introduced  to  support  it.  Where  an  offense  may  be 
committed  in  various  ways,  the  evidence  must  estab- 
lish it  to  have  been  committed  in  the  mode  charged 
in  the  indictment.  A  material  variance  in  descriptive 
matter  is  fatal,  even  though  the  description  is  un- 
necessarily particular.    .    .    ." 

The  Government  chose  to  charge  appellant  with  causing 
a  crime  to  be  committed  by  concealment.  When  its  charge 
of  concealment  failed  to  stand  up,  it  then  and  there  lost  its 
case,  or  should  have  lost  it,  under  the  law  applicable.  Both 
the  Government  and  this  Court,  however,  fall  back  upon 
the  inexplicable  statement  that  since  appellant  desired  a 


false  report  to  be  made  she  "in  some  manner  procured  the 
bank  to  cooperate  in  her  scheme  to  accompHsh  this  end." 
(ItaHcs  ours.)  (Op.  p.  7.)  Such  a  statement  does  not 
meet  the  ends  of  justice  nor  the  requirements  of  the  law. 

It  is  uniformly  held  that  where  an  offense  may  be 
committed  in  various  ways,  the  evidence  must  establish  it 
to  have  been  committed  in  the  mode  charged  in  the  indict- 
ment. 

42  C.  J.  S.  1286,  supra; 

31  C.  J.  846,  supra; 

People  V.  Carson,  155  Cal.  164; 

State  V.  Beckendorf,  79  Utah  360,  10  P.  2d  1073, 
1074; 

Fuller  V.  State,  120  Tex.  Crim.  66,  48  S.  W.  2d 
303,  304; 

Bromn  v.  State,  48  Ind.  38: 

State  V.  McConkey,  20  Iowa  574; 

CommoJiwealth  v.  McCarthy,   145   Mass.   575,   14 
N.  E.  643; 

Com.  V.  Hartwell,  128  i^Iass.  415; 

Com.  V.  Richardson,  126  jNIass.  34,  30  Am.  Rep. 
647; 

Com.  V.  Moore,  130  Mass.  45; 

Com.  V.  Bossidy,  112  Mass.  277; 

State  V.  Young,  163  Mo.  App.  88,  138  S.  \Y.  70; 

People  V.  Fulle,  12  Abb.  X.  Cas.  196,  1  N.  Y.  Cr. 
172; 

Com.  V.  Tobias,  141  Mass.  129; 

Com.  V.  Luscomb,  130  Mass.  42; 

Novy  V.  State,  62  Tex.  Crim.  492; 


Randle  v.  State,  12  Tex.  Crim.  492,  496,  138  S.  W. 
139; 

Kennedy  v.  State,  9  Tex.  App.  399; 

People  V.  Hubbard,  141  Mich.  96,  104  N.  W.  386; 

1  Greenleaf  on  Ev.  Sec.  65. 

In  Novy  v.  State,  62  Tex.  Crim.  492,  the  Court  said : 

'Tt  has  long  been  the  estabhshed  doctrine  that, 
when  an  offense  is  charged  to  have  been  committed  in 
one  way,  it  is  error  for  the  Court,  over  the  defend- 
ant's objections,  to  authorize  the  jury  to  convict,  if 
the  evidence  shows  that  he  violated  the  statute  in 
some  other  way  not  charged  in  the  indictment  or  in- 
formation." 

In  the  case  at  bar,  no  other  way  than  by  concealment  is 
charged,  or  attempted  to  be  proved.  We  have  as  an  alterna- 
tive to  concealment,  only  the  statement  that  "in  some  (un- 
indicated)  manner"  appellant  procured  the  Bank  to  make 
a  false  report. 

In  State  v.  Young,  163  Mo.  App.  88,  the  Court  said  at 
page  98: 

"When  the  state  charges  a  violation  in  a  particular 
way,  it  must  be  bound  by  the  position  it  takes,  and  is 
not  entitled  to  a  verdict  in  its  favor  unless  it  makes 
proof  of  the  particular  charge  which  it  has  made. 
(Citing  numerous  cases.)" 

In  Fuller  v.  State,  120  Tex.  Crim.  66,  the  Court  said 
at  page  67: 

"The  party  charged  with  an  offense  is  entitled  to 
have,  if  an  offense  may  be  committed  in  various 
modes,  that  mode  stated  in  the  indictment  which  was 


—10- 

proven  at  the  trial,  and  when  one  mode  is  stated  and 
the  proof  of  the  commission  of  the  offense  by  a  dif- 
ferent mode  is  offered,  such  evidence  is  incompetent 
by  reason  of  variance." 

It  cannot  be  doubted  that  the  offense  of  causing  or 
procuring  a  lender  to  make  a  false  report  to  the  Vet- 
erans Administration  may  be  committed  in  numerous  ways, 
for  example,  by  bribery,  coercion,  persuasion  of  a  political 
or  personal  nature,  or  concealment  of  the  facts.  Other 
ways  are  also  possible.  So,  this  case  comes  squarely  with- 
in the  rule  stated. 

Moreover,  it  is  settled  law  that  all  of  the  material  alle- 
gations of  an  indictment  must  be  proved  as  charged. 

42  C.  J.  S.  1262; 

United  States  v.  Johnson,  123  F.  2d  111 ; 
Philyozv  V.  United  States,  29  F.  2d  225 ; 
United  States  v.  Summers,  123  F.  2d  111. 

And,  where  there  is  a  material  discrepancy  between  the 
averments  and  the  proof,  there  is  a  variance. 

42  C.  J.  S.  1273; 

Fox  V.  United  States,  45  F.  2d  364; 

Andrews  v.  United  States,  108  F.  2d  55 ; 

Meyers  v.  United  States,  3  F.  2d  379; 

Cf.  Berger  v.  United  States,  295  U.  S.  78,  55  S. 
Ct.  629. 

Inasmuch  as  the  indictment  alleged  the  procuring  of 
false  reports  by  concealment,  appellant  was  entitled  to  an 
acquittal  unless  that  particular  mode  of  procuring  was 
established  by  the  proof. 


an- 
other facts  conclusively  show:  (1)  That  appellant  did 
not  initiate  the  escrow  or  other  methods  of  handling  the 
loan  and  reporting  to  the  Veterans  Administration;  (2) 
that  appellant  knew  nothing  of  the  appraisal  values  of  the 
lots  until  the  indictment  was  returned  against  her;  (3) 
that  both  the  Bank  and  the  builder  of  the  houses  in- 
structed appellant  how  to  make  out  the  escrow  instruc- 
tions; (4)  that  appellant  did  not  know  that  a  report  was 
required  to  be  made  by  the  Bank  to  the  Veterans  Admin- 
istration; (5)  that  appellant  was  a  mere  broker,  and  re- 
ceived only  a  commission  on  each  lot  sale;  and  (6)  that 
she  neither  procured,  nor  had  any  means  of  procuring, 
the  Bank  to  make  false  reports. 

II. 

Since  the  Bank  Had  Full  Knowledge  of  the  True  Price 
Paid  for  Each  Lot  Involved,  Appellant  Neither 
Concealed  the  True  Price,  nor  Thereby  Caused 
the  Bank  to  Make  a  False  Certificate  to  the 
Veterans  Administration. 

In  its  opinion,  at  page  7,  this  Court  said: 

"It  is  true  that  information  furnished  the  Bank 
through  both  branches  constituted  a  full  statement 
of  the  facts.  But  this  is  beside  the  point.  The 
method  used,  which  was  initiated  and  made  possible 
by  appellant,  was  for  the  purpose  of  securing  a  false 
report  to  go  to  the  Government  and  it  was  highly 
successful."    (Italics  ours.) 

A.     Appellant  Did  Not  Initiate  the  Escrow  Method  Used. 

The  last  above  quoted  statement  of  the  Court  is  not 
only  a  )ion  sequitur,  but  is  factually  erroneous.  The  de- 
fendant testified  without  contradiction  that  prior  to  the 
sales  here  involved  she  was  not  familiar  with  the  method 


—12— 

of  handling  escrows.    [Rep.  Tr.  p.  455,  lines  12-15.]    She 
then  testified  as  follows: 

"A.  The  first  house  that  I  sold  was  where  a 
veteran  furnished  his  own  lot,  and  we  went  to  the 
Bank  of  America  in  Santa  Monica  and  the  escrow 
department  there  made  up  the  escroiv  instructions  for 
me.''    [Rep.  Tr.  p.  455,  lines  19-23.]     (Italics  ours.) 

''Q.  Just  a  moment.  Do  you  remember  who  it 
was  you  talked  to  there?  A.  Well,  I  talked  to  two 
people  there;  first,  the  lady  in  charge  of  the  depart- 
ment, a  Mrs.  Renchler,  and  then  she  turned  me 
over,  an  hour  or  so  later  after  the  instructions  were 
made  up,  to  a  gentleman. 

Q.  Do  you  remember  his  name?  A.  No;  I 
don't. 

Q.  Was  he  somebody  in  the  escrow  department? 
A.  A  regular  employee,  yes.  And  she  said,  in  hand- 
ling any  veterans'  deals  they  zvanted  to  recite  the 
following  which  she  Imd  typed  in  the  escrow  instruc- 
tions.''   [Rep.  Tr.  p.  456,  lines  3-14.]    (Italics  ours.) 

"Q.  Do  you  have  the  escrow  instruction  which 
she  gave  you  as  a  sample?  A.  No;  I  don't  have 
the  escrow  (instruction),  but  all  of  these  are  pat- 
terned after  it,  all  the  escrow  instructions  that  I  made 
up."    [Rep.  Tr.  p.  456,  lines  20-24.] 

The  defendant's  testimony,  supra,  is  uncontradicted. 
It  shows  that  the  head  of  the  escrow  department  of  the 
Santa  Monica  Branch  of  the  Bank  (the  certifying  Branch) 
"Initiated"  the  escrow  method  used  by  defendant  and  di- 
rected her  to  use  such  method,  and  that  she  did  use  it  in 
accordance  with  the  typed  form  supplied  by  Mrs.  Rench- 
ler of  the  Bank. 
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The  testimony  above  quoted  does  not  justify  this 
Court's  statement  (Op.  p.  7)  that  "She  desired  a  false 
report  to  go  from  the  lending  Bank  to  the  Government 
officials  who  passed  upon  the  loans  and  in  some  manner 
procured  the  Bank  to  cooperate  in  her  scheme  to  accomp- 
lish this  end."  It  is  unreasonable,  under  the  uncontra- 
dicted evidence,  supra,  to  conclude  that  appellant  either 
"initiated"  the  escrow  method,  or  that  "in  some  (unex- 
plained) manner  (she)  procured  the  bank  to  cooperate  in 
her  scheme." 

B.     Appellant  Did  Not  Procure  the  Bank  to  Make  False  Re- 
ports to  the  Veterans  Administration. 

This  Court  has,  in  reality,  sustained  defendant's  con- 
viction on  the  ground  that,  by  concealing  from  the  Bank 
and  Veterans'  Administration  the  true  prices  paid  by  the 
veterans  for  their  respective  lots,  she  procured  or  caused 
the  Bank  to  make  false  reports  to  the  Veterans  Adminis- 
tration. This  Court  has  said  in  this  connection  (Op. 
p.  7): 

"She  desired  a  false  report  to  go  from  the  lending 
bank  to  the  Government  officials  who  passed  upon 
the  loans  and  in  some  (undisclosed)  manner  procured 
the  hank  to  cooperate  in  her  scheme  to  accomplish 
this  end."    (Italics  ours.) 

The  Government,  in  the  absence  of  proof,  assumed  that 
appellant  desired  a  false  report  to  be  made  concerning 
the  true  price  paid  for  each  lot.  This  Court  has  adopted 
the  Government's  assumption.  But,  where  is  the  proof 
of  any  such  desire?  The  record  is  challenged  for  sup- 
port of  any  such  assumption.  If  there  is  a  single  word 
of  direct  evidence  to  support  the  assumption,  the  Govern- 
ment has  not  cited,  nor  has  Court  referred  to,  it.     The 
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only  semblance  of  such  evidence  (and  it  does  not  sustain 
the  assumption)  is  found  on  page  9  of  the  Government's 
Brief,  where  the  defendant  is  quoted  as  testifying,  as  to 
the  double  escrows: 

"Well,  I  don't  remember  the  exact  words  I  told 
him  (the  veteran  Kornfield),  but  in  substance  it  was 
the  same  as  I  had  told  all  the  rest  of  the  G.  I.'s;  that 
we  had  to  open  two  escrows  and  one  of  them  was 
for  the  amount  of  the  loan  and  the  other  was  for  the 
purchase  price  of  the  lot." 

And  in  respect  to  the  single  escrow: 

"Well,  the  same  reason  in  this  case  as  it  was  in  the 
other  one;  some  of  them  were  two  escrows  and  some 
of  them  were  one,  and  in  my  assumption,  the  only 
thing  that  the  bank  should  have  been  interested  in 
was  the  amount  of  the  loan,  and  not  the  amount  that 
I  was  selling  the  lot  for." 

C.     Appellant  Was  Instructed  by  the  Bank  and  the  Builder 
of  the  Houses  to  Make  Double  Escrows. 

The  factual  background  of  the  quoted  testimony  will 
show  that  the  appellant  was  acting  under  instructions 
from  the  Bank  and  from  the  builder  of  the  houses  erected 
on  the  lots.     Let  us  examine  that  background. 

First,  appellant  was,  in  fact,  a  mere  broker.  She  never 
had  legal  title  to  any  of  the  lots.  [Rep.  ,Tr.  p.  459.]  Each 
lot  was  conveyed  to  the  veteran  by  the  true  owner,  Mr. 
Embricas  [Rep.  Tr.  p.  457,  lines  17-19;  id.  p.  459,  lines 
7-18],  as  shown  by  appellant's  testimony  [Rep.  Tr.  p.  459, 
lines  7-16],  which  is  uncontradicted. 

Second,  the  Bank  instructed  appellant  to  prepare  the 
double  escrow  instructions  in  the  manner  followed  by  her. 
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[Rep.  Tr.  p.  456,  lines  3-14  and  20-24,  and  p.  463,  lines 
4-10  ante.] 

Third,  the  builder  of  the  houses  instructed  defendant 
to  make  two  escrows,  in  respect  to  which  she  testified  as 
follows  [Rep.  Tr.  p.  463,  lines  13-25,  and  p.  464,  lines 
1-21]: 

"A.  ...  I  had  been  instructed  by  the  builder, 
too,  to  make  two  escrows,  but  I  had  gotten  my  escrow 
instruction  furnished  at  the  escrow  department  at 
Santa  Monica,  who  told  me  to  use  this  form  that  they 
had  handed  me  in  any  future  transaction.  So  when 
I  started  selling  these  lots  I  took  the  escrow  instruc- 
tions in  to  the  Bank  of  America  at  Pico-LaCienega, 
and  the  first  ones  they  made  up  themselves.  Then 
when  we  had  so  many  of  them,  I  said,  'Well,  I  can 
make  them  up  to  save  the  veterans'  time  on  it.  They 
won't  have  to  take  off  work  and  they  can  come  in  in 
the  evenings  or  Sunday  afternoon  and  sign  them.' 
And  that  was  the  reason  the  escrow  instructions  were 
made  up  in  my  office. 

Q.  When  you  made  the  first  sale  of  lots  in  that 
tract  together  with  a  contract  to  build  houses  on 
them,  the  escrow  instructions  were  prepared  by  the 
officer  or  one  of  the  employees  in  the  escrow  depart- 
ment of  the  Bank  of  America,  is  that  correct?  A. 
That  is  true. 

Q.  At  Pico  and  LaCienega?  A.  They  used  the 
copy  that  I  had  submitted  to  them  from  the  Santa 
Monica  Bank. 

Q.  You  took  that  copy  to  them?  A.  That  is 
correct. 

Q.  Could  you  say  approximately  how  many  trans- 
actions vou  had  where  the  bank  themselves  drew  the 
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escrow  instructions  prior  to  the  time  that  you  took 
the  forms  over  and  typed  them  out  in  your  office  ?  A. 
Well,  maybe  three  or  four. 

Q.  Did  any  of  those  transactions  involve  two 
escrows  ?    A.    Yes. 

Q.  And  where  they  involved  the  two  escrows, 
both  were  drawn  up  by  the  escrow  department  of  the 
Bank  of  America,  is  that  correct?  A.  That  is  true." 
(Italics  ours.) 

Fourth,  the  defendant  disclosed  to  the  Bank  the  full 
price  paid  by  each  veteran  where  a  single  escrow  instruc- 
tion was  prepared  by  her.  She  testified,  without  contra- 
diction : 

"Q.  Let  me  ask  you  this:  Do  you  remember 
who  it  was  who  handled  those  transactions?  A. 
Yes. 

Q.     Who  handled  them?    A.    Ann  Gage. 

Q.  She  was  an  employee  in  the  escrow  department 
at  the  bank?    A.    Yes. 

Q,  Did  you  have  a  discussion  with  her  in  relation 
to  those  single  escrows?    A.    Yes.     .    .    . 

O.  Give  us  the  substance  of  the  conversation  you 
had.  A.  When  I  brought  the  escrows  in,  she  said, 
'Well,  there  is  only  one  escrow  covering  this  particu- 
lar transaction.'  And  I  said,  'Yes;  but  I  received 
more  than  that,  because,  as  you  know,  I  paid  more 
than  that  for  the  lots'  [Rep.  Tr.  p.  492,  lines  4-23] 
.  .  .  and  the  bank  knew  what  I  had  paid  for  the 
lots,  because  the  original  escrow  was  in  the   Pico- 
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LaCienega  Bank  and  I  had  discussed  that  with  both 
Mr.  Shacklett  (escrow  officer)  and  the  different  girls 
in  the  bank,  Miss  Gage  in  particular.  .  .  ,"  [Rep. 
Tr.  p.  493,  lines  3-7.] 

"I  had  told  them  in  each  case,  where  they  had  a 
single  escrow,  that  I  had  given  the  veteran  a  receipt 
for  the  money  and  which  was  either  signed  by  myself 
or  one  of  my  sales  people  in  the  office,  and  that  the 
escrow  was  for  the  amount  of  the  loan  which  was 
to  be  paid  out  of  the  proceeds  of  the  loan.  It  was 
the  balance  due  from  the  loan."  [Rep.  Tr.  p.  493, 
lines  15-20.] 

Fifth,  the  appellant  had  no  knowledge  as  to  the  ap- 
praised value  of  the  several  lots,  or  any  of  them,  until  she 
received  the  indictment  in  this  case.  She  testified  without 
contradiction : 

"Q.  Did  you  thereafter  at  any  time  receive  any 
information  as  to  the  appraised  value  of  that  (the 
Weinstein)  lot  based  on  an  appraisal  made  by  an 
appraiser  designated  by  the  Veterans  Administration  ? 
A.  The  first  time  I  knew  the  appraisal  was  when  I 
received  the  indictment. 

Q.  That  is  after  the  indictment  had  been  returned 
against  you  here?  A.  That  is  true."  [Rep.  Tr.  p. 
467,  lines  1-9.] 

"Q.  At  the  time  you  prepared  those  escrow  in- 
structions did  you  know  that  the  Bank  of  America 
was  required  to  issue  any  certificate  to  the  Veterans 
Administration?  A.  No."  [Rep.  Tr.  p.  467,  lines 
19-22.] 
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The  evidence  quoted  is  not  contradicted,  although  the 
Government  called  Mr.  Shacklett  of  the  Pico-La  Cienega 
Branch  and  Mr.  Ryan  of  the  Santa  Monica  Branch  of 
the  Bank  to  testify  in  its  behalf. 

The  uncontradicted  evidence  above  quoted  establishes  the 
following : 

(1)  That  appellant  did  not  initiate  the  escrow  method 
used. 

(2)  The  Bank  initiated  the  escrow  method  used. 

(3)  The  Bank  and  also  the  builder  of  the  houses  re- 
quired double  escrows  and  directed  the  making  thereof. 

(4)  Where  a  single  escrow  was  used,  appellant  told  the    \ 
Bank  the  exact  price  received  for  the  lot.  ; 

(5)  The  Bank  had  full  knowledge,  from  the  time  that 
each  escrow,  whether  double  or  single,  was  filed  of  the    I 
exact  and  true  price  paid  to  the  defendant  for  each  lot. 

(6)  Appellant  never  knew,  until  the  indictment  was 
returned,  the  appraised  value  of  any  lot  sold  by  her. 

(7)  Appellant  did  not  know  that  a  certificate  was  re- 
quired to  be  filed  with  the  Veterans  Administration. 

In  view  of  these  facts,  the  judgment  of  the  District 
Court  is  neither  just  nor  understandable;  and  with  proper 
deference  to  this  Court,  it  has  affirmed  an  unjust  and  un- 
supported judgment. 
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III. 

There  Is  No  Substantial  Evidence  in  the  Record  Show- 
ing That  Appellant  Caused  the  Bank  to  Make 
False  Certificates  to  the  Veterans  Administration. 

Appellee  has  not  cited  any  evidence  other  than  alleged 
concealment  showing  that  appellant  procured  the  Bank 
to  make  false  reports.  This  Court  has  said,  only,  that 
"there  is  substantial  evidence  in  the  record  in  support  of 
the  jury's  verdict."     (Op.  p.  7.) 

The  Government's  proof  upon  procurement  was  limited 
solely  to  trying  to  show  concealment  of  actual  prices 
paid  for  lots  from  the  Bank.  It  failed  dismally  in  that 
effort.  There  was  not,  nor  could  there  possibly  be,  any 
concealment  of  prices  paid  when  the  escrow  papers  showed 
such  prices. 

If  there  was  no  concealment,  then  by  what  other  means 
or  method  did  appellant  cause  the  Bank  to  make  false 
reports  as  to  the  prices  paid  for  lots?  We  do  not  know, 
nor  could  the  jury  know,  nor  can  this  Court  know,  from 
any  evidence  adduced,  for  the  record  on  the  point  is  as 
silent  as  the  grave. 

If  appellant  used  any  persuasion,  pressure,  fraud,  de- 
ceit, or  other  means  than  the  alleged  but  unproven  conceal- 
ment, the  Government  failed  to  show  it,  although  it  called 
as  witnesses  in  its  behalf  various  officers  and  employees 
of  the  Bank. 

We  respectfully  assert  that  there  is  not  one  word  of 
evidence,  except  in  respect  to  the  wholly  unproven  conceal- 
ment, that  shows  that  appellant  caused  or  procured  the 
Bank  to  make  false  certificates  as  to  prices  paid  to  her 
for  lots. 
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Since  the  charge  of  concealment  has  utterly  failed,  and 
since  there  is  no  evidence  at  all  that  other  means  or  meth- 
ods were  used  by  appellant  to  induce  the  Bank  to  make 
false  reports,  the  question  logically  arises  how  can  the 
jury's  verdict  be  sustained? 

In  the  total  absence  of  substantial  evidence  to  support 
the  verdict  and  judgment,  this  Court  has  power  to  review 
the  entire  record  and  to  reverse  the  judgment  because  not 
supported  by  substantial  evidence. 

Appellant's  conviction  does  not  rest  upon  any  material 
or  substantial  facts  placed  in  evidence,  for  such  facts  are 
wholly  lacking.  Instead,  her  conviction  rests  upon  mere 
assumptions,  improper  inferences,  and  post  war  hysteria. 
None  of  these  is  recognized  by  law  as  a  proper  basis  upon 
which  to  deprive  an  accused  of  liberty  or  property,  and, 
especially,  of  a  good  name. 

Appellant  should  not  be  branded  as  a  criminal  for  life 
upon  the  flimsy  and  wholly  unsubstantial  evidence  ad- 
duced by  the  Government  in  this  case.  Moreover,  the 
evidence,  such  as  it  is,  is  at  variance  with  the  allegations 
of  the  indictment. 

Wherefore,  appellant  prays  that  this  Court  grant  a  re- 
hearing of  this  cause,  and  that  the  judgment  of  the 
District  Court  be  reversed. 

Respectfully  submitted, 

John  W.  Preston, 
John  W.  Preston,  Jr., 
By  John  W.  Preston, 

Attorneys  for  Petitioner. 
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Certificate  of  Counsel. 

I,  John  W.  Preston,  counsel  for  the  above  named 
petitioner,  do  hereby  certify  that  the  foregoing  Petition 
for  Rehearing  is  presented  in  good  faith  and  not  for  the 
purpose  of  delay. 

John  W.  Preston, 
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COUNTERSTATEMENT  OF  THE  CASE 
This  matter  is  before  the  court  on  appeal  from  an 
order  entered  by  the  United  States  District  Court  for  the 
Eastern  District  of  Washington,  Southern  Division,  the 
Honorable  Sam  M.  Driver,  Judge,  dismissing  appellant's 
application  for  a  writ  of  habeas  corpus.  (Tr.  81.)  The 
aforementioned  order  was  entered  following  a  hearing 
upon  an  order  to  show  cause  (Tr.  6),  at  which  hearing 
appellant  was  allowed  to  go  into  the  merits  of  his  peti- 
tion.   (Tr.  16  to  52.) 


Appellant  was  convicted  by  his  plea  of  guilty  before 
the  superior  court  of  the  State  of  Washington  for  Yakima 
county,  to  the  crime  of  Taking  Indecent  Liberties,  a 
felony  in  the  State  of  Washington.  A  judgment  and  sen- 
tence was  entered  by  the  aforementioned  court  on  No- 
vember 10,  1939,  adjudging  appellant  guilty  of  the  crime 
of  Taking  Indecent  Liberties  and  ordering  that  he  be 
punished  by  confinement  in  the  state  reformatory  for  a 
period  of  not  more  than  twenty  years  (Tr.  75).  Appel- 
lant was  duly  committed  to  the  state  reformatory  at 
Monroe  wherein  he  was  confined  until  November  9, 
1941,  when  he  was  granted  a  parole  by  the  Board  of 
Prison  Terms  and  Paroles  of  the  State  of  Washington. 
(Tr.  62.)  This  parole  was  subsequently  revoked  and 
appellant  was  reconfined  in  the  reformatory  (Tr.  66). 
On  April  10,  1944,  appellant  was  again  granted  a  parole 
by  the  Board  of  Prison  Terms  and  Paroles  (Tr.  67),  and 
was  permitted  to  live  in  the  State  of  Oregon  under  the 
supervision  of  the  officials  of  that  state.  The  last  men- 
tioned parole  was,  on  November  23,  1945,  revoked  (Tr. 
71),  and  appellant  was  transferred  from  the  State  of 
Oregon  to  the  Washington  State  Reformatory  where  he 
was  reconfined.  Thereafter,  the  Board  of  Prison  Terms 
and  Paroles  ordered  that  appellant  be  transferred  from 
the  reformatory  to  the  state  penitentiary  at  Walla  Walla 
to  serve  the  balance  of  his  term.    (Tr.  73.) 

Following  appellant's  commitment  to  the  Washing- 
ton State  Reformatory  and  immediately  following  the 
entry  of  the  judgment  and  sentence  of  the  Yakima  county 
superior  court  the  Board  of  Prison  Terms  and  Paroles, 
pursuant  to  authority  vested  in  them  by  law,  fixed  the 
"duration  of  confinement"  of  appellant  at  three  years. 


(Tr.  53.)    Subsequent  to  the  granting  of  the  two  paroles 

!   and  revocations  thereof  and  the  transfer  of  appellant 

from  the  reformatory  to  the  penitentiary,  the  Board  of 

Prison  Terms  and  Paroles  again  considered  the  matter  of 

,  I  the  duration  of  confinement  of  appellant  and,  having 
reached  no  conclusion,  ordered  that  the  case  be  continued 
"for  the  period  of  his  full  20  year  maximum  sentence" 

N    (Tr.  74). 

At  the  time  of  the  revocation  of  appellant's  second 
parole,  when  he  was  in  the  State  of  Oregon,  his  transfer 
to  the  State  of  Washington  from  that  state  was  made  un- 
der the  authority  of  the  Interstate  Compact  for  the  Super- 
vision of  Parolees  and  Probationers,  which  compact  had 
been  entered  into  by  the  states  of  Washington  and  Ore- 
gon on  September  14,  1937,  and  was,  at  the  time  of  trans- 
fer, then  in  effect  (Tr.  79). 


ARGUMENT 
The  power  of  courts  of  the  United  States  to  grant 
writs  of  habeas  corpus  is  restricted  by  section  2241  of 
Title  28  of  the  United  States  Code,  and,  because  appellant 
is  in  custody  pursuant  to  a  judgment  and  sentence  of  a 
state  court,  the  power  of  the  court  to  grant  the  writ  in 
this  particular  case  depends  upon  there  being  a  showing 
that  he  is  in  custody  in  violation  of  the  constitution  or 
laws  or  treaties  of  the  United  States.  28  U.  S.  C.  §  2241 
(c)  (3).  Neither  in  his  petition  nor  in  his  brief  in  this 
court  does  appellant  attack  the  validity  of  the  judgment 
and  sentence  as  rendered  by  the  Yakima  county  superior 
court.  At  the  hearing  appellant  conceded  the  regularity 
of  the  judgment  and  sentence.  (Tr.  18.)  It  is  valid  when 
tested  by  the  requirements  for  the  vahdity  for  a  judg- 
ment and  sentence  as  set  forth  in  the  case  of  In  re  Clark, 
24  Wn.  (2d)  105,  110,  163  P.  (2d)  577. 

Petitioner's  contentions,  summarized,  are  that 

( 1 )  He  was  improperly  brought  back  from  the  State 
of  Oregon  into  the  State  of  Washington  following  the 
revocation  of  his  second  parole, 

(2)  That  he  is  illegally  confined  in  the  penitentiary 
when  the  judgment  and  sentence  ordered  his  confinement 
in  the  reformatory,  and 

(3)  The  Board  of  Prison  Terms  and  Paroles  "con- 
tinued" the  matter  of  re-setting  the  duration  of  his  con- 
finement following  the  revocation  of  the  second  parole. 

The  precise  matters  here  raised  have  been  litigated 
in  an  action  between  these  identical  parties  in  the  courts 
of  the  State  of  Washington.  The  case  of  Pierce  v.  Smith, 
131  Wash.  Dec.  49,  195  P.   (2d)  112  (cert,  denied  U.  S. 


Supreme  Court,  October  11,  1948,  93  L.  Ed.  (Adv.  Op.) 
30,  69  S.  Ct.  24)  was  an  appeal  from  an  order  of  the 
superior  court  for  Yakima  county  denying  on  the  merits 
an  application  for  a  writ  of  habeas  corpus  after  a  hearing 
pursuant  to  a  show  cause  order.  Because  in  its  opinion 
in  that  case  the  Supreme  Court  of  the  State  of  Washing- 
ton considered  at  length  the  same  contentions  which  ap- 
pellant has  here  raised,  that  opinion  will  be  quoted  from 
at  length  in  this  case  and  will  be  relied  upon  by  re- 
spondent as  his  authority  for  the  affirmance  of  the  order 
of  the  district  court. 

First  it  must  be  stated  that  where  the  highest  state 
court  has  reviewed  on  the  merits  an  application  for  a 
writ  of  habeas  corpus,  considering  federal  questions  and 
affording  a  full  and  fair  adjudication,  and  the  Supreme 
Court  of  the  United  States  has  denied  certiorari,  as  is  the 
situation  in  this  matter  (Pierce  v.  Smith,  131  Wash.  Dec. 
49,  195  P.  (2d)  112;  certiorari  denied,  October  11,  1948, 
69  S.  Ct.  24,  93  L.  Ed.  (Adv.  Op.)  30;  see  also  Tr.  19),  a 
federal  court  will  not  ordinarily  reexamine  upon  a  writ  of 
habeas  corpus  the  questions  thus  adjudicated.  Ex  parte 
Hawk,  321  U.  S.  114,  88  L.  ed.  572,  64  S.  Ct.  448;  House  v. 
Mayo,  324  U.  S.  42,  89  L.  ed.  739,  65  S.  Ct.  517;  White  v. 
Ragan,  324  U.  S.  760,  89  L.  ed.  1348,  65  S.  Ct.  978.  Inas- 
much as  the  courts  of  Washington  permit  inquiry  by 
habeas  corpus  not  only  into  the  formal  validity  of  the 
judgment  but  also  into  allegations  of  violations  of  rights 
guaranteed  by  the  Constitutions  of  the  United  States  and 
State  of  Washington  (§  3,  chapter  256,  Laws  of  Wash- 
ington 1947;  n075.  Rem.  Supp.  1947),  which  inquiry 
is  equal  to  that  permitted  federal  courts  in  habeas  corpus 
review  of  state  judgments,  it  is  apparent  that  a  full  and 
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fair  adjudication  has  been  had  and  a  reexamination  by 
the  district  court  was  unnecessary. 

Even  assuming  any  or  all  of  the  above  enumerated 
contentions  of  the  petition  to  be  true,  would  it  follow  that 
he  is  "in  custody  in  violation  of  the  Constitution  or  laws 
or  treaties  of  the  United  States"  upon  which  hinges  the 
jurisdiction  of  the  federal  courts?  We  submit  that  it 
would  not. 

(1)  While  on  his  second  parole  appellant  was  per- 
mitted to  reside  in  the  State  of  Oregon  and  was  placed 
subject  to  the  supervision  of  the  officials  of  that  state. 
Following  the  determination  by  the  Board  of  Prison 
Terms  and  Paroles  of  the  State  of  Washington  that  ap- 
pellant had  violated  the  terms  of  his  parole  and  the  order 
of  that  board  revoking  his  parole  (Tr.  71),  appellant  was 
brought  back  to  the  State  of  Washington  and  reconfined 
in  the  reformatory. 

Concerning  the  proceedings  had  in  the  transfer  of 
appellant  from  Oregon  to  Washington,  the  Washington 
Supreme  Court  said  in  Pierce  v.  Smith,  supra,  at  page 
53  as  follows: 

"Extradition  proceedings  were  not  necessary  to 
effect  the  return  of  appellant  to  this  state  from  the 
state  of  Oregon.  The  argument  that  appellant  is 
being  detained  in  this  state  for  an  offense  for  which 
he  has  never  been  tried  is  without  merit. 

"Authority  to  permit  a  parolee  to  reside  in  an- 
other state  and  to  bring  him  again  to  this  state  upon 
revocation  of  parole  is  found  in  the  'Interstate  Com- 
pact for  the  Supervision  of  Parolees  and  Probation- 
ers,' to  which  Oregon  and  this  state  became  parties 
in  1937.  The  Congress  of  the  United  States  consented 
to  this  interstate  compact  by  an  act  which  became 
effective,  June  6,  1934.  See  48  Stat.  909.  Enabling 
legislation  for  Oregon  is  contained  in  Oregon  laws 
of  1937,  chapter  36,  and  for  this  state,  in  laws  of  1937, 


chapter  92,  p.  379,  Rem.  Rev.  Stat.  (Sup.)  §  10249-11 
IP.P.C.  §783-1]. 

"The  compact  provides  that  the  authorities  of 
one  state  may  permit  any  person  released  on  parole 
to  reside  in  any  other  state  which  is  a  party  to  the 
compact,  if  such  person  is  a  resident  of  the  receiving 
state,  or  if  the  receiving  state  consents  to  receive  him. 
Under  the  provisions  of  the  compact,  duly  accredited 
officers  of  the  sending  state  may,  at  all  times,  enter 
the  receiving  state  and  there  apprehend  and  retake 
any  person  on  probation  or  parole,  and  no  formalities 
will  be  required  other  than  establishing  the  authority 
of  the  officer  and  the  identity  of  the  person  to  be  re- 
taken. All  legal  requirements  to  obtain  extradition 
of  fugitives  from  justice  are  waived  on  the  part  of 
states  party  to  the  compact  as  to  such  persons,  and 
the  decision  of  the  sending  state  to  retake  a  person 
on  probation  or  parole,  is  conclusive  upon  and  not 
reviewable  within  the  receiving  state. 

"The  challenge  that  the  act  is  repugnant  to  Art. 
IV,  §  2,  clause  2,  of  the  United  States  constitution, 
and  to  §  5278  of  the  revised  statutes  of  the  United 
States,  18  U.  S.  C.  A.  662,  providing  for  the  extra- 
dition of  fugitives  from  justice,  and  as  being  in  vio- 
lation of  the  fourteenth  amendment  to  the  United 
States  constitution,  in  that  it  deprives  one  of  liberty 
without  due  process  of  law,  was  considered  in  In  re 
Tenner,  20  Cal.  (2d)  670,  128  P.  (2d)  338,  and  the 
compact  was  sustained.    The  court  said: 

"  'Nor  does  the  act  of  the  respondent  de- 
prive the  petitioner  of  his  liberty  without  due 
process  of  law  in  violation  of  the  Fourteenth 
Amendment  to  the  United  States  Constitution, 
He  had  his  day  in  court  when  he  was  tried  and 
convicted  of  a  felony  and  sentenced  to  a  maxi- 
mum term  of  five  years  in  the  Washington  State 
Penitentiary.  The  parole  which  he  accepted 
was  granted  upon  the  express  condition  that  the 
Board  of  Prison  Terms  and  Paroles  "may  at  any 
time  within  its  discretion  and  without  notice 
cause  the  parolee  to  be  returned  to  the  said  in- 
stitution to  serve  the  full  maximum  sentence 
or  any  part  thereof."  One  convicted  of  crime 
has  the  right  to  reject  an  offer  of  parole,  but 
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once  having  elected  to  accept  parole,  the  pa- 
rolee is  bound  by  the  express  terms  of  his  con- 
ditional release.  (In  re  Peterson,  14  Cal.  (2d) 
82  [92  P.  (2d)  890].)     .     .     . 

"  'The  existence  of  an  independent  method 
of  securing  the  return  of  out-of-state  parolees 
does  not  conflict  with  nor  render  ineffectual  the 
federal  laws  with  relation  to  extradition.  The 
federal  method  of  extradition  is  always  present 
and  may  be  invoked  when  necessary  to  secure 
the  right  to  return  of  the  fugitive  to  the  demand- 
ing state.  Also  states  not  party  to  the  interstate 
compact  are  free  to  invoke  that  procedure  to 
secure  the  return  of  fugitive  parolees.  And  if 
a  state  has  elected  to  follow  the  federal  proce- 
dure and  claim  the  constitutional  guarantee, 
the  fugitive  of  course  has  the  right  to  insist,  on 
habeas  corpus,  that  the  procedure  conform  to 
the  federal  law.  Similarly  the  parolee  detained 
under  the  interstate  compact  has  the  right  to 
complain,  by  means  of  habeas  corpus,  if  that 
law  is  not  complied  with  by  the  authorities. 
But  no  right  exists  on  the  part  of  the  parolee, 
whose  parole  has  been  revoked,  to  claim  that 
he  may  only  be  removed  by  the  method  of  his 
choosing.  And  since  the  statute  applies  uni- 
formly to  all  parolees  from  states  party  to  the 
compact,  the  petitioner  may  not  complain  that 
the  statute  deprives  him  of  the  equal  protection 
of  the  laws.' 

"Appellant's  removal  from  Oregon  was 
based  upon  a  revocation  of  his  parole,  and  his 
detention  in  the  state  penitentiary  is  based  upon 
a  judgment  and  sentence  entered  upon  his  plea 
of  guilty  to  the  crime  of  taking  indecent  liber- 
ties committed  in  Washington  in  1939. 

"The  order  revoking  the  parole  of  appel- 
lant is  authorized  by  laws  of  1935,  chapter  114, 
§  4,  p.  313.  as  amended  by  Laws  of  1939,  chapter 
142,  §  1,  p.  422  (Rem.  Rev.  Stat.  (Sup.),  §  10249- 
4) ,  which  provides  that  the  board  of  prison  terms 
and  paroles  shall  have  the  power  to  establish 
rules  and  regulations  under  which  a  convicted 
person  may  be  allowed  to  leave  the  confines  of 


11 

the  penitentiary  or  reformatory  on  parole,  and 
shall  also  have  the  power  to  return  such  person 
to  the  confines  of  the  institution  from  which 
such  person  was  paroled,  at  the  discretion  of 
the  board. 

"A  parole  is  not  a  right,  but  a  privilege  to 
be  granted  or  withheld,  as  sound  official  dis- 
cretion may  impel.  State  ex  rel.  Linden  v. 
Bunge,  192  Wash.  245,  73  P.  (2d)  516.  The  rev- 
ocation of  parole  is  a  matter  which  is  left  en- 
tirely to  the  discretion  of  the  board.  The  proce- 
dure followed  to  revoke  the  parole  of  appellant 
and  return  him  to  this  state  was  pursuant  to  stat- 
utory  authorization." 

It  is  respondent's  contention  that  the  proceedings 
had  to  return  appellant  to  the  State  of  Washington  were 
entirely  proper.  The  interstate  compact  entered  into  by 
the  states  of  Washington  and  Oregon,  introduced  in  evi- 
dence in  this  cause  as  Respondent's  Exhibit  12  (Tr.  79), 
expressly  provides  for  the  removal  of  parolees  between 
the  above  states  without  the  necessity  of  extradition 
proceedings.  The  constitutionality  of  these  compacts 
has  been  considered  and  upheld  in  the  following  cases: 
Pierce  v.  Smith,  supra;  In  re  Tenner,  20  Cal.  (2d)  670, 
128  P.  (2d)  338;  Gulley  v.  Apple,  213  Ark.  350,  210  S.  W. 
(2d)  514;  Ex  parte  Casemento,  24  N.  J.  Misc.  345,  49  A. 
(2d)  437. 

In  any  event,  the  validity  of  the  proceedings  had  in 
the  transfer  of  appellant  from  the  State  of  Oregon  to 
Washington  is  a  matter  which  would  only  be  consid- 
ered at  the  time  of  the  transfer  by  an  appropriate  pro- 
ceeding then  had.  It  is  well  settled  that  once  a  state 
obtains  jurisdiction,  such  jurisdiction  is  not  lost  by  the 
fact  that  it  was  obtained  by  illegal  means.  The  following 
general  rule  is  stated  preceding  an  annotation  at  18 
A.  L.  R.  509: 
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"Where  a  person  accused  of  a  crime  is  founc 
within  the  territory  of  jurisdiction  wherein  he  is 
so  charged,  the  right  to  put  him  on  trial  for  the 
offense  charged  is  not  impaired  by  the  fact  that  he 
was  brought  from  another  jurisdiction  by  illegal 
means,  such  as  kidnaping,  unlawful  force,  fraud, 
or  the  like." 

See  also  22  Am.  Jur.,  Extradition,  §  65,  where  the  above 
rule  is  again  stated  as  being  the  holding  of  a  majority  of 
courts,  including  the  federal  courts.  In  the  case  of  Mahon 
V.  Justice,  127  U.  S.  700,  32  L.  ed.  283,  8  S.  Ct.  1204,  the 
reason  for  the  rule  is  stated  as  follows:  ^ 

"They  all  proceed  upon  the  obvious  ground  that 
the  offender  against  the  law  of  the  state  is  not  re- 
lieved from  liability  because  of  personal  injuries 
received  from  private  parties,  or  because  of  indig- 
nities committed  against  another  state.  It  would  in- 
deed be  a  strange  conclusion,  if  a  party  charged  with 
a  criminal  offense  could  be  excused  from  answering 
to  the  government  whose  laws  he  had  violated,  be- 
cause other  parties  had  done  violence  to  him,  and 
also  committed  an  offense  against  the  laws  of  an-^ 
other  state."  ^H 

Habeas  corpus  attacks  the  validity  of  the  present 
confinement.  Said  confinement  is  pursuant  to  a  valid 
judgment  and  sentence,  and  the  manner  of  obtaining  jur- 
isdiction is  not  bv  this  action  reviewable. 
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(2)  As  to  appellant's  contention  in  his  petition  that 
his  confinement  in  the  penitentiary  is  improper  inasmuch 
as  the  judgment  and  sentence  ordered  that  he  be  confined 
in  the  reforTnatory,  respondent  is  un'able  to  perceive  a  1 
federal  question.  For  one  who  has  been  duly  tried  and 
convicted  of  the  commission  of  a  felony  the  manner  of 
his  custody  as  between  a  reformatory  or  penitentiary  in 
the  state  is  a  matter  peculiarly  of  state  concern.  Further- 
more, although  the  judgment  and  sentence  did  order  con- 
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mement  in  the  state  reformatory,  section  5,  chapter  114, 

^aws  of  Washington  of   1935    (Rem.   Rev.   Stat.   Supp. 

.0249-5),  a  statute  in  existence  at  the  time  the  judgment 

[  iind  sentence  in  issue  in  this  cause  was  rendered,  provides: 

"Whenever  in  its  judgment  the  best  interests  of 
the  state  or  the  welfare  of  any  prisoner  confined  in 
any  penal  institution  will  be  better  served  by  his  or 
her  transfer  to  another  institution  the  board  of  prison 
terms  and  paroles  is  authorized  to  order  and  effect 
such  transfer." 

It  was  pursuant  to  that  authority  that  the  order  of  trans- 
fer (Tr.  73)  was  entered,  and  that  order  was  upheld  by 
the  Washington  court  in  Pierce  v.  Smith,  supra,  at  page  56. 
(3)  As  to  appellant's  last  contention  in  which  he 
attacks  the  authority  of  the  Board  of  Prison  Terms  and 
Paroles  to  reset  the  duration  of  his  confinement  (mini- 
imum  sentence),  the  Washington  Supreme  Court  in  the 
Pierce  case,  supra,  stated: 

"The  contention  of  appellant  that,  when  the 
board  of  prison  terms  and  paroles  has  once  fixed  the 
duration  of  a  prisoner's  sentence,  the  period  thus  fixed 
becomes  the  maximum  term,  and  the  board  is  with- 
out authority  to  alter  that  term  or  to  authorize  the 
prisoner's  detention  beyond  the  expiration  date  of 
such  period,  is  without  substantial  merit. 

"It  is  mandatory,  under  Laws  of  1935,  chapter 
114,  §2,  p.  309  (Rem.  Rev.  Stat.  (Sup.),  §10249-2 
[P.P.C.  §  782-5]),  upon  the  court  to  fix  the  maximum 
term  of  sentence  only.  Within  six  months  after  the 
admission  of  such  convicted  person  to  the  peniten- 
tiary or  reformatory,  as  the  case  may  be,  the  board 
of  prison  terms  and  paroles  'shall  fix  the  duration 
of  his  or  her  confiinement.'  The  statute  further  pro- 
vides that  the  term  of  imprisonment  so  fixed  shall 
not  exceed  the  maximum  provided  by  law  for  the 
offense  for  which  the  person  was  convicted,  or  the 
maximum  fixed  by  the  court,  where  the  law  does  not 
provide  for  a  maximum  term.     Any  convicted  per- 
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son  undergoing  sentence  in  the  penitentiary  or  the 
reformatory,  not  sooner  released  under  the  provi- 
sions of  §  2  of  the  cited  statutes,  shall,  in  accordance 
with  the  provisions  of  existing  law, 

"  '  *  *  *  be  discharged  from  custody  on 
serving  the  maximum  punishment  provided  by 
law  for  the  offense  of  which  such  person  was 
convicted,  or  the  maximum  term  fixed  by  the 
court  where  the  law  does  not  provide  for  a  maxi- 
mum term.' 

"The  statute  (Laws  of  1939,  chapter  142,  §  4, 
p.  422,  Rem.  Rev.  Stat.  (Sup.),  §  10249-4  [P.P.C. 
§  786-1] )  relating  to  release  on  parole  of  prison- 
ers who  have  been  sentenced  to  a  term  in  the 
state  penitentiary  or  reformatory,  provides  that 
" '  *  *  *  no  prisoner  shall  be  released 
from  the  penitentiary  or  the  reformatory  unless, 
in  the  opinion  of  the  Board  of  Prison,  Terms  and 
Paroles,  his  rehabilitation  has  been  complete  and 
he  is  a  fit  subject  for  release,  or  until  his  maxi- 
mum term  expires.' 

"Manifestly,  a  person  is  not  entitled  to  re- 
lease from  the  state  penitentiary  or  reformatory 
prior  to  the  expiration  of  his  maximum  term, 
unless  the  board  of  prison  terms  and  paroles  is 
of  the  view  that  he  has  been  rehabilitated. 

"In  Lindsey  v.  Washingt07i,  301  U.  S.  397, 
81  L.  Ed.  1182,  57  S.  Ct.  797,  the  United  States 
supreme  court  held  that,  under  Laws  of  1935, 
chapter  114,  p.  308,  the  sentence  of  the  defendant 
in  this  state  for  a  period  of  fifteen  years,  was 
made  mandatory  by  the  statute;  that  the  parole 
board  was  authorized  to  fix  the  duration  of  con- 
finement within  that  period  and  to  fix  it  anew 
within  that  period  for  infraction  of  the  rules; 
and  that,  even  if  paroled,  the  prisoner  would 
remain  subject  to  surveillance,  and,  until  the 
expiration  of  the  fifteen  years,  his  parole  would 
be  subject  to  revocation  at  the  discretion  of  the 
board  or  the  governor.    The  court  stated: 

"  'The  effect  of  the  new  statute  is  to  make 
mandatory  what  was  before  only  the  maximum 
sentence.  Under  it  the  prisoners  may  be  held 
to  confinement  during  the  entire  fifteen  year 
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period.  Even  if  they  are  admitted  to  parole,  to 
which  they  become  ehgible  after  the  expiration 
of  the  terms  fixed  by  the  board,  they  remain  sub- 
ject to  its  surveillance  and  the  parole  may,  until 
the  expiration  of  the  fifteen  years,  be  revoked 
at  the  discretion  of  the  board  or  cancelled  at  the 
will  of  the  governor.     .     .     . 

"  'Removal  of  the  possibility  of  a  sentence 
of  less  than  fifteen  years,  at  the  end  of  which 
petitioners  would  be  freed  from  further  confine- 
ment and  the  tutelage  of  a  parole  revocable  at 
will,  operates  to  their  detriment  in  the  sense  that 
the  standard  of  punishment  adopted  by  the  new 
statute  is  more  onerous  than  that  of  the  old 
.  .  .  It  is  plainly  to  the  substantial  disadvan- 
tage of  petitioners  to  be  deprived  of  all  opportu- 
nity to  receive  a  sentence  which  would  give  them 
freedom  from  custody  and  control  prior  to  the 
expiration  of  the  15-year  term.' 

"In  In  re  Grieve  v.  Smith,  26  Wn.  (2d)  156, 
173  P.  (2d)  168,  we  held  that  the  right  to  a  dis- 
charge from  confinement  of  a  prisoner  serving  a 
maximum  sentence,  is  not  a  matter  of  right  but 
is  a  matter  of  discretion  with  the  board  of  prison 
terms  and  paroles. 

"However  designated,  the  'duration  of  con- 
finement' fixed  by  the  board  of  prison  terms  and 
paroles  is,  in  effect,  a  minimum  term  {State  v. 
Fairbanks,  25  Wn.  (2d)  686,  171  P.  (2d)  845),  and 
that  board  had  supervision  over  appellant  and 
may  cause  him  to  be  detained  in  the  penitentiary 
until  the  expiration  of  his  maximum  sentence 
of  twenty  years." 

Respondent  finds  it  difficult  to  add  anything  to  the  above 
excerpt  from  the  opinion  of  the  Washington  court.  As 
there  stated  the  procedure  followed  by  the  state  of  Wash- 
ington in  setting  sentences  and  determining  terms  of  im- 
prisonment has  been  upheld  by  the  Supreme  Court  of  the 
United  States.  Lindsey  v.  Washington,  301  U.  S.  397,  81 
ed.  1182,  57  S.  Ct.  797.  In  the  state  of  Washington  one 
who  has  been  convicted  is  liable  to  imprisonment  for  the 


16 

full  maximum  term,  and  earlier  release  upon  parole  is  a 
matter  lying  within  the  discretion  of  the  Board  of  Prison 
Terms  and  Paroles.  The  setting  of  the  duration  of  con- 
finement is  merely  a  guide  set  by  that  body  to  determine 
when  an  inmate  may  be  considered  for  parole.  It  is  no 
more  than  a  minimum  sentence.  Pierce  v.  Smith,  supra. 
Furthermore,  the  "duration  of  confinement"  may  be  in- 
creased by  the  Board  of  Prison  Terms  and  Paroles  where 
rule  infractions  have  been  committed,  §2,  chapter  114, 
Laws  of  1935  (Rem.  Rev.  Stat.  (Sup.)  10249-2). 

As  stated  by  the  Washington  supreme  court  in  the 
Pierce  case,  supra,  parole  is  a  privilege,  and  there  is  no 
right  to  release  at  any  time  prior  to  the  expiration  of  the 
maximum  sentence. 

It  follows,  then,  that  habeas  corpus  does  not  lie  on 
this  ground  because  (a)  the  procedure  followed  does  not 
violate  the  Constitution  or  laws  or  treaties  of  the  United 
States,  and  (b)  because  the  maximum  term  has  not  yet 
been  served  no  right  to  immediate  release  would  occur 
even  should  error  or  irregularity  be  shown  on  this  point. 
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CONCLUSION 

Appellant  was  not  entitled  to  issuance  of  the  writ 
of  habeas  corpus  from  the  lower  court  because  he  was  not 
shown  to  be  in  custody  in  violation  of  the  Constitution 
or  laws  or  treaties  of  the  United  States.  Since  these  same 
contentions  have  been  considered  and  passed  upon  by  the 
Washington  Supreme  Court,  and  the  Supreme  Court  of 
the  United  States  has  denied  certiorari,  the  lower  court 
should  have  refused  to  consider  the  application.  Con- 
cerning the  merits  of  his  contentions,  it  is  too  late  to 
attack  his  transfer  as  a  parole  violator,  but  in  any  event 
it  was  regular,  being  in  conformance  with  a  compact 
entered  into  by  the  states  of  Washington  and  Oregon  as 
approved  by  the  Congress  of  the  United  States.  The 
manner  of  appellant's  custody,  as  between  the  reforma- 
tory and  penitentiary,  is  solely  of  state  concern.  Inasmuch 
as  appellant  concedes  the  validity  of  the  judgment  and 
sentence  adjudging  him  guilty  of  a  felony  and  imposing  a 
twenty  year  maximum  term  of  confinement,  and  inas- 
much as  the  maximum  term  has  not  yet  expired  and  re- 
lease prior  to  that  time  is  not  a  right,  appellant  cannot 
here  attack  orders  setting  a  duration  of  confinement  less 
than  the  maximum  term,  and  furthermore,  such  issue  is 
not  a  question  such  as  the  Judicial  Code  allows  considera- 
tion by  federal  courts  in  these  matters. 

Respectfully  submitted, 
Smith  Troy, 

Attorney  General  of  the 
State  of  Washington, 

C.  John  Newlands, 

Assistant  Attorney  General, 

Attorneys  for  Appellee. 
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2  Thomas  J.  Hughes  vs. 

In  the  Superior  Court  of  the  State  of  Arizona 
in  and  for  the  County  of  Maricopa 

No.  59766— Div.  1 

THOMAS  J.  HUGHES, 

Plaintiff, 
vs. 
THE  MUTUAL  LIFE  INSURANCE  COMPANY 
OF  NEW  YORK,  a  Corporation, 

Defendant. 

COMPLAINT 

Comes  now  the  plaintiff  in  the  above-entitled 
cause,  Thomas  J.  Hughes,  by  his  attorneys,  Laney 
&  Laney,  and  for  cause  of  action  against  the  de- 
fendant. The  Mutual  Life  Insurance  Company  of 
New  York,  alleges  as  follows: 

I. 

That  the  plaintiff  at  all  times  mentioned  herein 
has  been,  and  now  is  a  resident  of  the  County  of 
Maricopa,  State  of  Arizona. 

II. 

That  at  all  times  mentioned  herein  the  defend- 
ant has  been,  and  now  is,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  New  York,  and  duly  admitted, 
qualified  and  licensed  to  do,  and  doing,  the  business 
of  life  and  health  insurance  in  the  State  of  Ari- 
zona. 
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III. 

That  on  or  about  the  30th  day  of  June,  1923, 
plaintiff  and  the  defendant  entered  into  that  cer- 
tain contract  of  life  and  health  insurance,  a  copy 
of  which  is  hereto  attached,  marked  Exhibit  ''A" 
and  by  reference  made  a  part  hereof. 

IV. 

That  the  plaintiff  has  paid  all  of  the  premiums 
payable  under  the  terms  of  said  contract  of  insur- 
ance as  the  same  became  due,  up  to  and  until  the 
occurrence  of  the  disability  hereinafter  alleged,  and 
has  also  paid  under  protest,  as  hereinafter  more 
fully  set  out,  certain  other  premiums  demanded 
by  the  defendant. 

V. 

That  said  contract  of  insurance  provides,  among 
other  things,  that  if  the  plaintiff  as  the  insured, 
after  payment  of  premiums  for  at  least  one  full 
year,  shall,  before  attaining  the  age  of  sixty  years, 
and  provided  all  past  due  premimns  have  been  duly 
paid  and  the  said  contract  of  insurance  is  in  full 
force  and  effect,  furnish  due  proof  to  the  company, 
at  its  home  office,  that  he  has  become  totally  and 
permanently  disabled  by  bodily  injury  or  disease 
so  that  he  will  be  permanently,  continuously  and 
wholly  prevented  thereby  from  performing  any 
work  for  compensation,  gain  or  profit,  and  from  fol- 
lowing any  gainful  occupation,  the  defendant,  upon 
receipt  and  approval  of  such  proof,  will  grant  the 
following  benets; 

''Benefits. 

''1.    Waiver  of  Premiiun. — The   Company  will, 
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during  the  continuance  of  such  disability,  waive 
payment  of  each  premium  as  it  becomes  due,  com- 
mencing with  the  first  premium  due  after  approval 
of  said  due  proof.  Any  premium  due  prior  to  such 
approval  by  the  Company  must  be  paid  in  accord- 
ance with  the  terms  of  the  Policy,  but  if  due  after 
receipt  of  said  due  proof,  will,  if  paid,  be  refmided 
upon  approval  of  such  proof. 

' '  2.  Income  to  Insured. — The  Company  will,  dur- 
ing the  continuance  of  such  diability,  pay  to  the 
Insured  a  monthly  income  at  the  rate  of  ten  dollars 
for  each  one  thousand  dollars  of  the  face  amount  of 
this  Policy  (but  not  including  dividend  additions), 
the  first  such  monthly  payment  being  due  on  receipt 
of  said  due  proof  and  subsequent  payments  on  the 
first  day  of  each  calendar  month  thereafter,  if  the 
Insured  be  then  living  and  such  disability  still  con- 
tinue. No  income  pajnnents,  however,  will  be  made 
prior  to  approval  of  such  proof  by  the  Company 
as  satisfactory,  but  upon  such  approval,  whatever 
income  payments  shall  have  become  due  mil  then 
be  paid  and  subsequent  payments  will  be  made  when 
due.  *  *  *."  That  said  contract  of  insurance  fur- 
ther provides  as  follows: 

•'Amendment  Providing  Additional  Benefits  in  the 
Event  of  Total  and  Permanent  Disability. 

"The  clause  in  this  policy  entitled  'Benefits  in 

the  Event  of  Total  and  Permanent  Disability  before 
Age  60'  is  hereby  amended  by  the  addition  of  the 
provisions  set  forth  hereunder  and  in  no  other  re- 
spect : 

"1.     Increased  Income  After  5  and  10  Years  Con- 
tinuous Disability. — If  the  insured  become  entitled 
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to  the  Disability  Benefits  specified  in  said  clause, 
the  monthly  income  per  $1000  of  the  face  amount  of 
this  policy  shall,  if  the  disability  be  continuous,  be 
increased  from  $10,  (a)  to  $15  after  income  pay- 
ments have  been  made  for  ^ve  full  years  (that  is  for 
sixty  consecutive  months),  and  (b)  to  $20  after  in- 
come payments  have  been  made  for  a  further  five 
full  years  (that  is  for  sixty  consecutive  months),  at 
which  amount  it  shall  remain  during  further  con- 
tinuous total  disability.  Such  disability  shall  not 
be  considered  continuous  for  the  purpose  of  this 
provision  if  the  Insured  so  far  recovers  as  to  be  able 
temporarily  or  permanently  to  perform  any  work 
or  enter  any  occupation  whatever  for  compensation, 
gain  or  profit.  *  *  *" 

VI. 
That  in  or  about  the  month  of  February,  1935, 
and  before  the  plaintiff  had  reached  the  age  of  sixty 
years,  he  became  totally  and  permanently  disabled 
by  bodily  injury  and  disease,  so  that  he  then  was 
and  would  continue  to  be  permanently,  continuously 
and  wholly  prevented  thereby  from  performing  any 
work  for  compensation,  gain  or  profit,  and  from 
following  any  gainful  occupation.  That  thereafter, 
and  before  the  plaintiff  had  reached  the  age  of 
sixty  years  and  while  said  contract  of  insurance  was 
in  full  force  and  effect  and  at  a  time  after  the  plain- 
tiff had  paid  the  premiums  called  for  in  said  con- 
tract of  insurance  for  more  than  one  full  year,  the 
plaintiff  furnished  due  proof  to  the  defendant  Com- 
pany at  its  home  office  that  he  had  become  totally 
and  permanently  disabled  by  bodily  injury  and  dis- 


6  Thomas  J.  Hughes  vs. 

ease  so  that  he  was  and  would  be  permanently,  con- 
tinuously and  wholly  prevented  thereby  from  per- 
forming any  work  for  compensation,  gain  or  profit 
and  from  following  any  gainful  occupation. 

VII. 

That  thereafter,  and  upon  the  receipt  of  said  due 
proof,  the  defendant  approved  such  proof  and  de- 
termined that  the  plaintiff  had  become  totally  and 
permanently  disabled  by  bodily  injury  and  disease 
so  that  he  then  was  and  would  continue  to  be  per- 
manently, continuously  and  wholly  prevented 
thereby  from  performing  any  work  or  for  compen- 
sation, gain  or  profit  and  from  following  any  gain- 
ful occupation. 

VIII. 

That  the  plaintiff  now  is,  and  ever  since  the  month 
of  February,  1935,  has  been,  and  at  all  times  in  the 
future  will  be,  continuously,  totally  and  permanently 
disabled  by  bodily  injury  and  disease  from  perform- 
ing any  work  for  compensation,  gain  or  profit  and 
from  following  any  gainful  occupation  whatever. 
That  the  plaintiff  has  not  at  any  time  since  he  be- 
came so  disabled  in  the  month  of  February,  1935, 
so  far  recovered  as  to  be  able,  temporarily  or  per- 
manently, or  at  all,  to  perform  any  work  or  enter 
any  occupation  whatsoever  for  compensation,  gain 
or  profit. 

IX. 

That  by  reason  of  the  plaintiff  having  become  and 
being  so  totally  and  permanently  disabled,  he  be- 
came and  now  is  entitled  to  have  the  payment  of 
all  premiums  waived,  which,  if  the  plaintiff  had 
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not  become  so  totally  and  permanently  disabled, 
would  be  or  become  due  the  defendant  after  the 
month  of  June,  1935,  and  became  and  is  entitled  to 
have  paid  to  him  on  the  first  day  of  each  and  every 
month  after  the  month  of  June,  1935,  all  monthly 
income  or  benefits  provided  to  be  paid  him  by  the 
defendant  under  the  terms  of  said  contract  of  in- 
surance, up  to  the  present  time  and  at  all  times  in 
the  future. 

X. 

That  after  the  defendant  had  so  approved  the 
aforesaid  proof  of  the  plaintiff's  total  and  perma- 
nent disability,  it  waived  all  premiiun  payments 
due  after  June,  1935,  until  the  premium  payment 
which,  but  for  the  plaintiff's  aforesaid  disability, 
would  have  been  due  under  said  contract  of  insur- 
ance on  June  30,  1942.  That  shortly  prior  to  June 
30,  1942,  the  defendant,  notwithstanding  the  plain- 
tiff's aforesaid  disability,  demanded  that  the  plain- 
tiff pay  the  premium  payment  which  would,  but  for 
the  plaintiff's  aforesaid  disability,  be  due  the  de- 
fendant on  June  30, 1942,  and  thereafter  and  in  each 
of  the  years  1943,  1944,  1945,  1946  and  1947,  said 
defendant  likewise  demanded  that  the  plaintiff  pay 
the  premiums  falling  due  on  June  30  of  each  of 
said  years,  and  in  each  of  the  aforesaid  years  ad- 
vised plaintiff  that  if  he  did  not  so  pay  said  annual 
premiiuns  it  would  cancel  his  policy  of  insurance. 
That  the  prescribed  amount  of  the  annual  premiiun 
for  each  of  the  aforesaid  six  years  was  the  sum  of 
$228.02.  That  the  plaintiff,  because  of  the  aforesaid 
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demands  of  the  defendant  and  threats  to  cancel  out 
his  insurance  policy,  paid  before  the  due  dates  there- 
of each  and  all  of  the  annual  premium  payments  in 
the  amount  of  $228.02  each  for  the  aforesaid  years 
of  1942  to  1947,  inclusive;  that  in  so  paying  said 
premium  payments,  the  plaintiff  paid  each  and  all 
of  the  same  under  protest  and  demanded  the  imme- 
diate return  of  each  and  all  thereof  to  him,  upon  the 
ground  and  for  the  reason  that,  because  of  the 
plaintiff's  aforesaid  disability,  none  of  said  pre- 
mium payments  were  due  the  defendant,  and  the 
defendant  was  under  obligation  to  waive  payment  of 
each  and  all  of  the  same.  That  the  plaintiff,  upon 
paying  each  of  said  annual  premium  payments,  was 
entitled,  under  the  terms  of  said  contract  of  insur- 
ance, to  have  and  all  of  the  same  immediately  re- 
paid to  him  by  the  defendant.  That  the  total  amount 
of  said  annual  premium  payments  so  made  under 
protest  for  said  six  years  is  the  siun  of  $1,368.12. 
That  by  virtue  of  the  premises,  the  defendant  is  in- 
debted to  the  plaintiff  on  account  of  said  premium 
payments  in  the  amount  of  $1,368.12,  together  with 
interest  at  the  rate  of  six  per  cent  per  annum  on 
each  of  said  annual  premium  payments  from  June 
30th  of  the  year  in  which  each  of  the  same  was 
paid  until  said  premiiun  payments  are  repaid  to  the 
plaintiff.  That  the  total  amount  of  interest  due  on 
said  premium  payments,  up  to  and  including  Jan- 
uary 31,  1948,  is  the  siun  of  $253.08,  thereby  mak- 
ing a  total  of  $1621.20  as  and  for  the  aforesaid  pre- 
mium payments  and  interest  due  thereon  from  the 
defendant  to  the  plaintiff,  as  of  January  31,  1948. 
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XI. 

That  after  the  defendant  has  so  approved  the 
aforesaid  proof  of  the  plaintiff's  total  and  perma- 
nent disability,  it  started  paying  the  plaintiff  the 
monthly  income  or  benefit  payments  as  provided  in 
said  contract  of  insurance,  commencing  with  the 
month  of  July,  1935,  and  continued  to  pay  such 
monthly  income  or  benefit  payments  on  the  first 
day  of  each  month  thereafter,  up  to  and  including 
the  month  of  January,  1942.  That  the  defendant, 
from  and  after  the  aforesaid  January,  1942,  pay- 
ment, has  at  all  times  failed  and  refused  to  pay 
any  further  monthly  income  or  benefit  payments, 
and  now  refuses  to  pay  any  of  said  monthly  income 
or  benefit  payments,  or  any  part  of  the  same.  That 
under  the  terms  of  said  contract  of  insurance,  plain- 
tiff became  entitled  to  have  paid  to  him  on  February 
1,  1942,  the  siun  of  $78.11  as  a  monthly  income  or 
benefit  payment,  and  a  like  monthly  income  or  bene- 
fit payment  on  the  first  day  of  each  and  every 
month  thereafter  until  and  including  the  month  of 
June,  1945,  and  thereafter,  under  said  contract  of 
insurance,  became  entitled  to  have  paid  to  him  by 
the  defendant  the  sum  of  $104.14  on  July  1,  1945,  as 
a  monthly  income  or  benefit  payment,  and  a  like 
monthly  income  or  benefit  payment  on  the  first  day 
of  each  and  every  month  thereafter.  That  the  total 
amount  due  and  owing  the  plaintiff  from  the  de- 
fendant on  account  of  principal  of  such  unpaid 
monthly  income  or  benefit  payments,  up  to  and  in- 
cluding January  31,  1948,  is  the  sum  of  $6430.85. 
That  the  plaintiff  is  entitled  to  interest  at  the  rate  of 
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six  per  cent  per  annimi  on  each  and  all  of  said 
monthly  income  or  benefit  payments  from  the  date 
each  became  due  until  paid.  That  the  total  amount 
of  interest  on  said  monthly  income  or  benefit  pay- 
ments due  the  plaintiff,  up  to  and  including  Janu- 
ary 31,  1948,  is  the  siun  of  $1090.92,  thereby  mak- 
ing a  total  of  $7521.77  due  the  plaintiff  from  the 
defendant  on  account  of  monthly  income  or  bene- 
fit payments  and  interest  due  him  up  to  and  includ- 
ing January  31,  1948. 

XII. 

That  the  plaintiff  has  done  and  performed  all  of 
the  terms,  conditions  and  covenants  of  said  con- 
tract of  insurance  on  his  part  to  be  kept  and  per- 
formed and,  although  the  plaintiff  has  repeatedly' 
demanded  of  the  defendant  that  the  defendant  In- 
surance Company  repay  him  the  aforesaid  premiiun 
payments  paid  by  him  under  protest,  and  pay  him 
the  aforesaid  income  or  monthly  benefit  payments 
to  which  he  is  entitled,  said  defendant  has  at  all 
times  failed  and  refused  to  pay  any  of  said  amoimts, 
or  any  of  the  interest  thereon. 

Wherefore,  the  plaintiff  prays  the  judgment  of 
the  court  as  follows: 

1.  That  the  plaintiff  have  and  recover  of  and 
from  the  defendant  Insurance  Company,  as  and  for 
principal  and  interest  due  him  to  January  31,  1948, 
the  sum  of  $9142.97,  together  with  interest  thereon 
at  the  rate  of  six  per  cent  per  annum  from  January 
31,  1948,  until  paid. 
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2.  That  the  plaintiff  have  and  recover  his  costs 
herein  incurred,  together  with  such  other  and  fur- 
ther relief  as  the  court  shall  deem  meet  and  proper 
in  the  premises. 

LANEY  &  LANEY. 
By  GRANT  LANEY, 

Attorneys  for  Plaintiff. 

[Endorsed]  :     Filed  Jan.  31,  1948. 
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Amendment  Proriding  Additional  BencHti  in  the  Erent  of  Total  and  Permanent  Disability 

Tilt  claust  in    this   policy   intitled  "  Iknelits  in  tlie  Kvcnt  of  Ti>tal  and  Permanent  Disability  before  Age  60" 
is  hereby  amended  by  the  addition  of  the  provisions  set  forth  hereunder  and  in  no  other  respects: 

I.  Increased  Income  after  5  and  I*  Yeara  Continuoua  Disability.— If  the  Insured  become  entitled  to  the  Disability 
Kenelits  s|Hcified  in  said  clause,  the  monthly  income  per  SlOOOof  the  face  amount  of  this  policy  shall,  if  the  disability 
Ik:  continuous,  be  increased  from  SIO,  (ai  to  $15  after  income  payments  have  been  made  for  five  full  years  (that  is 
fur  sixty  consecutive  months),  and  (b)  to  $20  after  income  payments  have  been  made  for  a  further  five  full  years 

that  is  for  sixty  consect.tive  months),  at  which  amount  it  shall  remain  during  further  continuous  total  disability. 
Such  disability  shall  not  be  considered  continuous  for  the  purpose  of  this  provision  if  the  Insured  so  far  recovers  as  to 
Ik-  able  tem|)orarily  or  permanently  to  perform  any  work  or  enter  any  occupation  whatever  for  compensation,  gain 
or  profit.  ,If  the  Insured  shall  so  recover  and  shall  subsequently  become  totally  and  permanently  disabled,  the 
monthly  irtcome  payments  during  such  subsequent  disability  shall  commence  at  $10  per  $1,000  of  the  face  amount  of 
this  policy  and  shall  each  be  of  the  same  amount  as  if  no  such  prior  disability  had  existed. 

II.  Diaablllty  Preaumrd  Permanent  after  40  Daya  Continuoua  DIubllity.— If  the  Insured  shall  be  totally  disabled  aS 
delined  in  this  policy  for  a  continuous  period  of  not  less  than  ninety  days,  such  disability  shall,  diiring  its  further 
I'lntinuance,  Ik-  presumed  to  be  permanent,  but  the  Company  shall  have  the  right,  anything  in  this  policy  to  the 

'inlrary  notwithstanding,  to  require  pro<if  of  the  continuance  of  such  disability,  during  the  first  two  years  of  such 
lisability.  at  any  time  at  which  either  a  premium  falls  due  or  an  income  payment  becomes  payable,  and  after  said  two 
wars,  from  time  to  time,  but  not  oftener  than  once  a  year,  as  provided  for  in  said  clause  in  this  policy. 


The  Mi;tual  Lipr.  Insurance, Company  op  New  York 
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[Title  of  Superior  Court  and  Cause.] 

SUMMONS 

The  State  of  Arizona  to  the  above-named  defend- 
ant, The  Mutual  Life  Insurance  Company  of  New 
York,  a  corporation, 

You  Are  Hereby  Summoned  and  required  to  ap- 
pear and  defend  in  the  above-entitled  action  in  the 
above-entitled  court,  within  Twenty  Days,  exclu- 
sive of  the  day  of  service,  after  service  of  this 
summons  upon  you  if  served  within  the  State  of 
Arizona,  or  within  Thirty  Days,  exckisive  of  the 
day  of  service,  if  served  without  the  State  of  Ari- 
zona, and  you  are  hereby  notified  that  in  case  you 
fail  so  to  do,  judgment  by  default  will  be  rendered 
against  you  for  the  relief  demanded  in  the  com- 
plaint. 

The  names  and  addresses  of  plaintiff's  attorneys 
are  Laney  &  Laney,  610  Luhrs  Tower,  Phoenix, 
Arizona. 

Given  under  my  hand  and  the  seal  of  the  Supe- 
rior Court  of  the  State  of  Arizona  in  and  for  the 
County  of  Maricopa,  this  31st  day  of  January,  1948. 

[Seal]  WALTER  S.  WILSON, 

Clerk. 

By  CLIFFORD  H.  WARD, 

Deputy  Clerk. 
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State  of  Arizona, 
County  of  Maricopa — ss. 

I  Hereby  Certify  that  I  received  the  within  Sum- 
mons on  the  31st  day  of  January,  A.D.  1948,  at  the 
hour  12:45  p.m.,  and  personally  served  the  same 
on  the  2nd  day  of  February,  A.D.  1948,  The  Mutual 
Life  Insurance  Company  of  New  York,  a  corpora- 
tion, being  the  said  defendant  named  in  said  Siun- 
mons,  by  leaving  in  the  office  of  the  Arizona  Corpo- 
ration Commission,  during  office  hours.  County  of 
Maricopa,  two  copies  of  said  Summons,  to  which 
was  attached  a  true  copy  of  the  complaint  mentioned 
in  said  Summons. 

Dated  this  2nd  day  of  February,  A.D.  1948. 

Fees,  Service,  $1.50;  Travel,  2  miles,  $.60;  Total, 
$2.10. 

By  L.  C.  BOIES, 
Sheriff. 

W.  R.  YOUNa, 

Deputy  Sheriff. 

[Endorsed] :     Filed  Feb.  7,  1948. 
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[Title  of  Superior  Court  and  Cause.] 

NOTICE  OF  APPLICATION  FOR 
REMOVAL 

To  Thomas  J.  Hughes,  plaintiff,  and  to  Laney  & 
Laney,  his  attorneys: 

Please  Take  Notice  that  defendant  will,  on  the 
21st  day  of  February,  1948,  at  or  about  9:15  o'clock, 
a.m.,  file  in  the  above-designated  court,  and  in  the 
office  of  the  clerk  thereof,  its  petition  and  bond  for 
the  removal  of  the  above-entitled  and  numbered 
suit  to  the  District  Court  of  the  United  States,  for 
the  District  of  Arizona,  and  will,  immediately  there- 
after, or  as  soon  as  counsel  can  be  heard,  call  up 
said  petition  and  bond  for  hearing  and  disposition 
before  said  court,  in  Division  No.  1. 

Copies  of  said  petition  and  bond  are  served 
upon  you  herewith. 

Dated  this  20th  day  of  February,  1948. 

EVANS,  HULL,  KITCHEL, 
JENCKES  &  ROSS. 
By  /s/  NORMAL  S.  HULL, 

Attorneys  for  Defendant. 

Copy  received  this  20th  day  of  February,  1948. 

LANEY  &  LANEY. 
By  GRANT  LANEY, 

Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  Feb.  21,  1948. 
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[Title  of  Superior  Court  and  Cause.] 

PETITION  FOR  REMOVAL  OF  SUIT  TO  THE 
,      DISTRICT     COURT     OF     THE     UNITED 
STATES    FOR    THE    DISTRICT    OF    ARI- 
ZONA 

To  the  Honorable  The  Superior  Court  of  the 
State  of  Arizona,  in  and  for  the  County  of  Mari- 
copa: 

The  petition  of  defendant  The  Mutual  Life  In- 
surance Company  of  New  York,  hereinafter  called 
"petitioner,"  respectfully  shows: 

I. 

This  is  a  suit  of  civil  nature  at  law,  brought  by 
Thomas  J.  Hughes,  as  plaintiff,  against  petitioner, 
as  sole  defendant,  to  recover  disability  benefits  in 
the  aggregate  amount  of  $9,167.45,  under  a  policy 
of  ordinary  life  insurance,  No.  3168638,  including 
total  and  permanent  disability  benefits,  issued  by 
petitioner  to  plaintiff  on  July  7, 1925. 

II. 

The  amount  in  controversy,  at  the  time  of  com- 
mencement of  this  suit  exceeded,  and  now  exceeds, 
the  sum  of  $3,000.00  exclusive  of  interest  and  costs. 

III. 

Plaintiff  was,  at  the  time  of  commencement  of 
this  action,  and  now  is,  a  citizen  and  resident  of  the 
State  of  Arizona,  and  petitioner  was,  at  the  com- 
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mencement  of  this  action,  and  now  is,  a  corpora- 
tion duly  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  State  of  New  York,  and  a 
citizen  and  resident  of  the  State  of  New  York. 

IV. 

The  time  within  which  petitioner  is  required  to 
move,  answer,  plead  or  otherwise  appear  herein 
has  not  expired,  and  petitioner  has  not  moved,  an- 
swered, pleaded  or  otherwise  appeared  herein. 

V. 

By  reason  of  the  matters  and  things  aforesaid, 
this  is  a  suit  of  which  the  district  courts  of  the 
United  States  are  given  original  jurisdiction,  and 
is  removable  to  the  District  Court  of  the  United 
States,  for  the  District  of  Arizona. 

VI. 

Petitioner  appears  herein  specially  and  solely  to 
remove  this  suit  to  the  District  Court  aforesaid  on 
the  grounds  herein  asserted,  and  petitioner  presents 
herewith  a  bond,  with  good  and  sufficient  surety, 
that  petitioner  will  enter  in  said  District  Court 
within  thirty  days  from  the  date  of  filing  this  peti- 
tion, a  certified  copy  of  the  record  in  this  suit  and 
for  the  payment  of  all  costs  which  may  be  awarded 
by  said  District  Court  if  said  District  Court  shall 
hold  that  this  suit  was  wrongfully  or  improperly 
removed  thereto. 

Wherefore,  petitioner  prays  that  this  Honorable 
Court  proceed  no  further  herein,  except  to  make  an 
order  of  removal  and  to  accept  said  bond,  and  to 
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cause  the  record  herein  to  be  removed  into  the  Dis- 
trict Court  of  the  United  States,  for  the  District 
of  Arizona. 

Dated  this  20th  day  of  February,  1948. 

EVANS,  HULL,  KITCHEL, 
JENCKES  &  ROSS. 

By  /s/  NORMAL  S.  HULL, 

Attorneys  for  Petitioner. 

State  of  Arizona, 
County  of  Maricopa — ss. 

Norman  S.  Hull,  being  duly  sworn,  deposes  and 
says  that  he  is  one  of  the  attorneys  for  The  Mutual 
Life  Insurance  Company  of  New  York,  the  peti- 
tioner in  the  foregoing  petition;  that  he  makes  this 
affidavit  for  and  in  behalf  of  said  petitioner,  and 
that  he  has  read  said  petition,  and  that  the  alle- 
gations thereof  are  true. 

/s/  NORMAN  S.  HULL. 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  February,  1948. 

[Seal]  DORA  DENNEY, 

Notary  Public. 
My  commission  expires:  November  14,  1951. 

(Acknowledgment  of  Service.) 
[Endorsed] :     Filed  Feb.  21,  1948. 
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[Title  of  Superior  Court  and  Cause.] 

REMOVAL  BOND 

Know  All  Men  by  These  Presents: 

That  United  States  Guarantee  Company  of  New 
York,  a  corporation  duly  authorized  to  engage  in 
a  general  indemnity  and  surety  business  within  the 
State  of  Arizona,  is  held  and  firmly  bound  unto 
Thomas  J.  Hughes,  plaintiff  in  the  above-designated 
and  numbered  cause,  his  successors  and  assigns,  in 
the  penal  sum  of  Five  Hundred  Dollars  ($500) 
lawful  money  of  the  United  States  of  America,  for 
the  payment  of  which  well  and  truly  to  be  made,  it 
binds  itself,  its  representatives,  successors  and  as- 
signs, by  these  present. 

The  condition  of  this  obligation  is  that 

Whereas,  The  Mutual  Life  Insurance  Company 
of  New  York,  a  corporation,  the  defndant  above 
named,  is  about  to  petition  the  Superior  Court  of 
the  State  of  Arizona,  in  and  for  the  County  of 
Maricopa,  for  the  removal  of  the  above-entitled  and 
numbered  cause,  therein  pending,  from  said  Court 
of  New  York,  a  corporation,  the  defendant  above 
to  the  District  Court  of  the  United  States,  for  the 
District  of  Arizona. 

Now,  Therefore,  if  the  said  Mutual  Life  In- 
surance Company  of  New  York,  a  corporation,  de- 
fendant, shall  enter  in  said  District  Court  of  the 
United  States,  for  the  District  of  Arizona,  within 
thirty  (30)  days  from  the  date  of  filing  its  petition 
for  removal,  a  certified  copy  of  the  record  in  said 
suit,  and  shall  pay  all  costs  that  may  be  awarded 
by  the  said  District  Court  of  the  United  States,  for 
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the  District  of  Arizona,  if  it  shall  hold  that  said 
suit  was  wrongfully  or  improperly  removed  thereto, 
then  this  obligation  shall  be  void ;  otherwise  it  shall 
remain  in  full  force  and  effect. 

In  Witness  Whereof,  United  States  Guarantee 
Company  of  New  York  has  caused  this  removal  bond 
to  be  executed  by  its  duly  authorized  attorney-in- 
fact  at  Phoenix,  Arizona,  this  20th  day  of  Feb- 
ruary, 1948. 

UNITED  STATES  GUARANTY  COMPANY  OF 
NEW  YORK. 
[Seal]  By  DEE  LATIMER, 

Attorney-in-Fact. 

State  of  Arizona, 
County  of  Maricopa — ss: 

This  instrument  was  acknowledged  before  me  this 
20th  day  of  February,  1948,  by  Dee  Latimer,  as  at- 
torney-in-fact for  United  States  Guarantee  Com- 
pany of  New  York,  a  corporation,  who  personally 
appeared  before  me  and  stated  that  he  executed  the 
same  as  such  attorney-in-fact,  being  thereimto  duly 
authorized. 

[Seal]  GRACE  L.  PERRY, 

Notary  Public. 

My  Commission  Expires  September  4,  1950. 

The  above  Bond  was  duly  approved  by  me  this 
21st  day  of  February,  1948. 

M.  T.  PHELPS, 
Judge. 

(Acknowledgment  of  Service.) 
[Endorsed] :     Filed  Feb.  21,  1948. 
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[Title  of  Superior  Court  and  Cause.] 

ORDER  FOR  REMOVAL  OF  SUIT  TO  THE 
DISTRICT  COURT  OF  THE  UNITED 
STATES  FOR  THE  DISTRICT  OF  ARI- 
ZONA 

This  cause  came  on  regularly  to  be  heard  on  the 
petition  of  defendant,  The  Mutual  Life  Insurance 
Company  of  New  York,  for  an  order  of  removal,  ac- 
companied by  proper  bond,  and  it  appearing  that 
this  is  a  proper  case  for  removal,  it  is 

Ordered,  Adjudged  and  Decreed  that: 

(1)  The  removal  bond  be,  and  the  same  hereby 
is  approved  and  accepted ; 

(2)  This  cause  be,  and  the  same  hereby  is,  re- 
moved to  the  District  Court  of  the  United  States, 
for  the  District  of  Arizona; 

(3)  The  clerk  be,  and  he  hereby  is,  directed  to 
prepare  the  record  in  this  cause  for  removal; 

(4)  All  other  proceedings  of  this  Court  be,  and 
the  same  hereby  are,  stayed. 

Done  in  open  Court  this  21st  day  of  February, 
1948. 

M.  T.  PHELPS, 
Judge. 

[Endorsed] :     Filed  Feb.  21,  1948. 
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[Title  of  Superior  Court  and  Cause.] 

Division  No.  1 

Court  convened  at  9:30  a.m.  Saturday,  February 
21,  1948.  Present:  M.  T.  Phelps,  Judge;  Walter  S. 
Wilson,  Clerk;  The  Sheriff;  the  County  Attorney; 
and  the  Court  Reporter. 

Comes  now  Evans,  Hull,  Kitchel,  Jenckes  &  Ross, 
appearing  as  counsel  on  behalf  of  the  Defendant. 

A  hearing  is  had  on  the  Petition  for  Removal  of 
this  case  to  the  United  States  District  Court  for 
the  District  of  Arizona. 

It  is  ordered  for  removal  of  the  above-entitled 
case  to  the  District  Court  of  the  United  States  for 
the  District  of  Arizona  and  bond  is  fixed  in  the  sum 
of  $500.00. 


[Title  of  Superior  Court  and  Cause.] 

State  of  Arizona, 
County  of  Maricopa — ss. 

I,  Walter  S.  Wilson,  Clerk  of  the  Superior  Court 
of  Maricopa  Coimty,  State  of  Arizona,  hereby  cer- 
tify the  foregoing  to  be  a  full,  true  and  correct  copy 
of  the  record,  and  the  whole  thereof,  in  the  above- 
entitled  cause  heretofore  pending  in  the  Superior 
Court  of  Maricopa  County,  Arizona,  being  cause 
No.  59766  wherein  Thomas  J.  Hughes  was  Plaintiff 
and  The  Mutual  Life  Insurance  Company  of  New 
York,  a  corporation,  was  Defendant,  said  record 
consisting  of:  Complain,  filed  January  31,  1948; 
Summons  and  Return,  filed  February  7,  1948;  No- 
tice, filed  February  21,  1948;  Petition,  filed  Feb- 
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ruary  21,  1948;  Removal  Bond,  filed  February  21, 
1948;  Order,  filed  February  21,  1948;  and  Minute 
Entry  of  February  21,  1948,  granting  Defendant's 
motion  for  removal  all  as  appears  in  the  files  and 
or  record  in  my  office. 

Attest  my  hand  and  Seal  of  said  Court  at  Phoe- 
nix, County  of  Maricopa,  State  of  Arizona,  this 
10th  day  of  March,  1948. 

[Seal]         /s/  WALTER  S.  WILSON, 

Clerk  of  the  Superior  Court, 
Maricopa  County,  Arizona. 

[Endorsed] :     Filed  March  20,  1948. 


In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

No.  Civ.  1153— Phx. 

I    THOMAS  J.  HUGHES, 

Plaintife, 

vs. 

1^  THE  MUTUAL  LIFE  INSURANCE  COMPANY 

OF  NEW  YORK,  a  Corporation, 
^  Defendant. 

AMENDED  ANSWER 

Defendant  answers  the  complaint,  as  follows: 

I. 

Admits  the  allegations  of  paragraphs  I  and  II. 

II. 

Admits  that,  on  or  about  June  30,  1923,  the  par- 
ties hereto  entered  into  a  certain  contract  or  pol- 
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icy  of  Ordinary  Life  insurance,  a  copy  of  which  is 
annexed  as  Exhibit  A  to  the  complaint. 

III. 

Admits  that  plaintiff  has  paid  premiums  and  has 
otherwise  complied  with  the  provisions  of  the  pol- 
icy to  the  extent  that  the  policy  is  in  force  and 
effect,  but  denies  each  and  every  other  allegation 
contained  in  paragraphs  IV  and  XII. 

IV. 

Admits  that  the  policy,  subject  to  provisions,  con- 
ditions and  limitations  therein  stated,  insured  plain- 
tiff against  permanent  and  total  disability  as  therein 
defined,  and  that  some  of  the  language  and  provi- 
sions of  the  policy  are  alleged  in  paragraph  V.  Al- 
leges that  the  policy  also  provides,  amongst  other 
things,  as  follows: 

"Proof  of  Continuance  of  Disability  Required; 
Recovery  From  Disability. — Although  the  proof  of 
total  and  permanent  disability  may  have  been  ac- 
cepted by  the  Company  as  satisfactory,  the  Insured 
shall  at  any  time  thereafter,  and  from  time  to  time, 
but  not  of tener  than  once  a  year,  on  demand,  furnish 
to  the  Company  due  proof  of  the  continuance  of 
such  disability,  and  if  the  Insured  shall  fail  to  fur- 
nish such  proof,  or  if  it  shall  appear  to  the  Com- 
pany, except  in  the  case  of  the  'Specified  Disabili- 
ties' mentioned  above,  that  the  Insured  is  able  to 
perform  any  work  or  follow  any  occupation  what- 
ever for  compensation,  gain  or  profit,  no  further 
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premium  shall  be  waived  and  no  further  income 
shall  be  paid.'' 

V. 

Denies  each  and  every  allegation  contained  in 
paragraphs  VIII  and  IX,  together  with  each  and 
every  allegation  contained  in  paragraphs  VI,  VII, 
X  and  XI,  to  the  effect  that  plaintiff  became,  was, 
has  been,  or  now  is,  totally  and  permanently  dis- 
abled, as  defined  in  the  policy,  or  entitled  to  waiver 
of  premiums  or  to  monthly  income  pajmients  there- 
under, and  denies  the  allegations  therein  contained 
to  the  effect  that  defendant  determined  that  plain- 
tiff was  so  totally  and  permanently  disabled,  but 
admits  that  defendant  received  and  retained  certain 
writings  purporting  to  be  proofs  of  disability  sup- 
plied by  plaintiff,  as  mentioned  in  paragraphs  VI 
and  VII,  and  that,  pursuant  to  the  same,  defendant 
waived  payment  of  premiums  from  June  30,  1936, 
until  June  30,  1941,  and  paid  monthly  income  from 
July  15,  1935,  until  January  1,  1942,  and  that  de- 
fendant discontinued  such  benefits,  and,  since  such 
discontinuance,  has  refused  and  still  refuses  to  al- 
low the  same,  as  alleged  in  paragraphs  X  and  XI, 
and  admits  that  defendant  has  paid  under  protest 
premiums  in  the  total  amount  of  $1,368.12. 

VI. 

Denies  each  and  every  allegation  set  forth  or 
contained  in  the  complaint  not  expressly  admitted 
herein. 

Wherefore  defendant  prays  that  plaintiff  take 
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nothing  by  his  action,  and  that  defendant  recover 
its  taxable  cost  and  such  other  relief  as  may  be 
proper. 

EVANS,  HULL,  KITCHEL, 
JENCKES  &  ROSS. 

By  /s/  NORMAN  S.  HULL, 

Attorneys  for  Defendant. 

(Acknowledgment  of  Service.) 

[Endorsed]:     Filed  Sept.  29,  1948. 


In  the  United  States  District  Court 
for  the  District  of  Arizona 

October,  1948,  Term  At  Phoenix 

Minute  Entry  of  Wednesday,  October  13,  1948 
(Phoenix  Division) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

This  case  comes  on  regularly  for  trial  this  day. 
Lymi  Laney,  Esquire,  and  Grant  Laney,  Esq.,  ap- 
pear as  counsel  for  the  plaintiff.  Norman  S.  Hull, 
Esq.,  appears  as  counsel  for  the  defendant.  Louis  L. 
Billar  is  present  as  Court  Reporter. 

Both  sides  announce  ready  for  trial. 

A  lawful  jury  of  12  persons  is  now  duly  empan- 
eled and  sworn  to  try  this  case. 

It  Is  Ordered  that  the  remaining  jurors  be  ex- 
cused to  further  order. 

Counsel  for  the  plaintiff  now  reads  the  complaint 
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to  the  jury,  and  counsel  for  the  defendant  now  reads 
the  amended  answer. 

Plaintiff's  Case: 

Thomas  J.  Hughes  is  now  duly  sworn  and  exam- 
ined in  his  own  behalf. 

The  following  Plaintiff's  exhibits  are  now  admit- 
ted in  evidence: 

Exhibit  1.  Letter. 

Exhibit  2.  Letter. 

Exhibit  4.  Letter. 

Exhibit  5.  Copy  of  Letter. 

Exhibit  6.  Letter. 

Exhibit  3.  Letter. 

Exhibit  7.  Copy  of  Letter. 

And  thereupon,  at  the  hour  of  12:00  o'clock  noon, 
It  Is  Ordered  that  the  further  trial  of  this  case 
be  continued  until  2:00  o'clock  p.m.,  this  date,  to 
which  time  the  jury,  being  first  duly  admonished 
by  the  Court,  the  parties  and  counsel  are  excused. 

Subsequently,  at  the  hour  of  2:00  o'clock  p.m., 
the  Jury  and  all  members  thereof,  the  parties  and 
counsel  for  respective  parties  being  present,  pursu- 
ant to  recess,  further  proceedings  of  trial  are  had 
as  follows: 

Plaintiff's  Case  Continued: 

H.  L.  Goss  is  now  duly  sworn  and  examined  on  be- 
half of  the  plaintiff. 

Plaintiff's  Exhibit  8,  8  X-rays,  is  now  admitted  in 
evidence. 
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Plaintiff's  Exhibit  9,  13  X-rays,  is  now  admitted 
in  evidence. 

Dr.  J.  H.  Patterson  is  now  duly  sworn  and  ex- 
amined on  behalf  of  the  plaintiff. 

Plaintiff's  Exhibit  10,  4  X-rays,  is  now  admitted 
in  evidence. 

Thomas  J.  Hughes,  heretofore  sworn,  is  now  re- 
called and  further  examined  in  his  own  behalf. 

Plaintiff's  Exhibit  11,  6  checks,  is  now  admitted 
in  evidence. 

And  thereupon,  at  the  hour  of  4:45  o'clock  p.m., 
It  Is  Ordered  that  the  further  trial  of  this  case  be 
continued  to  10:00  o'clock  a.m.,  October  14,  1949,  to 
which  time  the  jury,  being  first  duly  admonished 
by  the  Court,  the  parties  and  counsel  are  excused. 


In  the  United  States  District  Court 
for  the  District  of  Arizona 

October,  1948,  Term  At  Phoenix 

Minute  Entry  of  Thursday,  October  14,  1948 
(Phoenix  Division) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

This  case  comes  on  for  further  trial  this  day. 
The  jury  and  all  members  thereof  and  counsel  for 
respective  parties  being  present  pursuant  to  recess 
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and  further  proceedings  of  the  trial  are  had  as 
follows : 

Plaintiff's  Case  Continued: 

Thomas  J.  Hughes,  heretofore  sworn,  is  now  re- 
called and  further  examined  on  his  own  behalf. 

And  thereupon,  at  the  hour  of  12:00  o'clock  noon. 
It  Is  Ordered  that  the  further  trial  of  this  case  be 
continued  until  2:00  o'clock  p.m.,  this  date,  to  which 
time  the  jury,  being  first  duly  admonished  by  the 
Court,  the  parties  and  counsel  are  excused. 

Subsequently,  at  the  hour  of  2:00  o'clock  p.m., 
the  Jury  and  all  members  thereof,  the  parties  and 
counsel  for  respective  parties  being  present,  pursu- 
ant to  recess,  further  proceedings  of  trial  are  had 
as  follows: 

Plaintiiff's  Case  Continued: 

A.  W.  Crane  is  now  duly  sworn  and  examined  on 
behalf  of  the  plaintiff. 

Roy  Painter,  is  now  duly  sworn  and  examined  on 
behalf  of  the  plaintiff. 

H.  J.  Evans  is  now  duly  sworn  and  examined  on 
behalf  of  the  plaintiff. 

George  L.  Freestone  is  now  duly  sworn  and  exam- 
ined on  behalf  of  the  plaintiff. 

Louise  Lind  is  now  duly  sworn  and  examined  on 
behalf  of  the  plaintiff. 

Charles  Saylor  is  now  duly  sworn  and  examined 
on  behalf  of  the  plaintiff. 
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Whereupon,  the  Plaintiff  rests. 

At  3:10  o'clock  p.m.  the  jury,  being  first  duly- 
admonished  by  the  Court,  is  excluded  from  the 
Court  Room.  I 

Counsel  for  the  Defendant  now  moves  for  a  di- 
rected verdict.  Said  motion  is  now  argued  by  re- 
spective counsel  and  is  submitted. 

And  thereupon,  at  the  hour  of  3:45  o'clock  p.m., 
It  Is  Ordered  that  the  further  trial  of  this  case  be 
continued  to  10:00  o'clock  a.m.,  tomorrow,  to  which 
time  the  jury,  being  first  duly  admonished  by  the 
Court,  the  parties  and  coimsel  are  excused. 


In  the  United  States  District  Court 
For  the  District  of  Arizona 

October,  1948,  Term  at  Pho(3nix 

Minute  Entry  of  Friday,  October  15,  1948 
(Phoenix  Division) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  presiding. 

[Title  of  Cause.] 

The  jury  and  all  members  theregf  and  counsel  for 
respective  parties  being  present  pursuant  to  recess 
and  further  proceedings  of  the  trial  are  had  as 
follows : 

It  Is  Ordered  that  the  Defendant's  Motion  for  a 
Directed  Verdict  be  and  it  is  granted.  The  Jury  is 
now  instructed  to  return  a  verdict  in  favor  of  the 
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defendant.  Herbert  F.  Leo  is  now  appointed  Fore- 
man and  now  signs  and  presents  the  following  ver- 
dict: 

Civil  1153— Phoenix 

^'THOMAS  J.  HUGHES, 

Plaintiff, 
Against 

THE  MUTUAL  LIFE  INSURANCE  COMPANY 
OF  NEW  YORK,  a  corporation. 

Defendant. 

VERDICT 

We,  The  Jury,  duly  empaneled  and  sworn  in  the 
above-entitled  action,  upon  our  oaths,  do  find  for  the 
defendant. 

HERBERT  F.  LEO, 
Foreman." 

Counsel  for  the  plaintiff  now  objects  to  Court's 
ruling  on  motion  for  a  Directed  Verdict.  The  Jury 
is  now  discharged  and  excused  until  further  order. 

On  motion  of  Norman  S.  Hull,  Esq.,  It  Is  Ordered 
that  judgment  for  the  defendant  on  verdict  be  en- 
tered by  Clerk. 

On  stipulation  of  counsel.  It  Is  Ordered  that  plain- 
tiff be  allowed  to  withdraw  defendant's  Exhibit  B 
for  identification,  suitcase  and  present  contents. 


[Title  of  District  Court  and  Cause.] 

FILINGS— PROCEEDINGS 

1948 — Oct.  15.    Enter  judgment  for  defendant  on 
the  verdict  (docketed  10/15/48). 
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[Title  of  District  Court  and  Cause.] 

Civil  1153— Phoenix 

VERDICT 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  MOTION  FOR  NEW  TRIAL, 
NOTICE  THEREOF  AND  MEMORANDUM 
OF  POINTS  AND  AUTHORITIES 

The  plaintiff,  Thomas  J.  Hughes,  respectfully 
moves  the  court  for  an  order  setting  aside  the  in- 
structed verdict  in  favor  of  the  defendant  and  the 
judgment  entered  thereon,  and  granting  the  plain- 
tiff a  new  trial,  in  the  above  entitled  cause,  upon  the 
following  grounds,  to-wit: 

1.  That  the  court's  order  directing  a  verdict  for 
the  defendant,  the  verdict  so  direcjted,  and  the  judg- 
ment of  the  court  upon  said  verdict,  were  not  and 
are  not  justified  by  the  evidence,  and  were  and  are 
contrary  to  law. 

2.  That  the  evidence  introduced  at  the  trial,  taken 
as  a  whole,  required  that  the  question  of  the  plain- 
tiff's  total   and   permanent   disability,   within   the 


i 


We,  The  Jury,  duly  empaneled  and  sworn  in  the 
above-entitled  action,  upon  our  oaths,  do  find  for  the  j 
defendant. 

/s/  HERBERT  F.  LEO, 
Foreman. 

[Endorsed]  :  Filed  Oct.  15,  1948. 
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meaning  of  the  insurance  policy  set  out  as  "Exhibit 
A"  to  the  plaintiff's  complaint,  should  have  been 
submitted  to  the  jury  as  a  question  of  fact  to  be 
determined  by  the  jury. 

LYNN  M.  LANEY, 
GRANT  LANEY, 

By  /s/  LYNN  M.  LANEY, 

Attorneys  for  Plaintiff. 

NOTICE  OF  MOTION 

To  the  defendant  in  the  above  entitled  cause,  and 
Messrs.  Evans,  Hull,  Kitchel,  Jenckes  &  Ross,  its 
attorneys : 

Please  take  notice  that  the  undersigned  will  bring 
the  above  motion  for  new  trial  on  for  hearing  before 
the  court  in  the  courtroom  thereof  in  the  Federal 
Court  Building  in  Phoenix,  Arizona,  on  the  1st  day 
of  November,  1948,  at  10 :00  o  'clock  in  the  forenoon 
of  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard. 

LYNN  M.  LANEY, 

GRANT  LANEY, 

By  /s/  LYNN  M.  LANEY, 

Attorneys  for  Plaintiff. 


*  *  *  * 


[Endorsed]  :  Filed  Oct.  22,  1948. 
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In  the  United  States  District  Court 
For  the  District  of  Arizona 

October,  1948,  Term  at  Phoenix 

Minute  Entry  of  Monday,  November  1,  1948 
(Phoenix  Division) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  presiding. 

[Title  of  Cause.] 

Plaintiff's  Motion  for  New  Trial  comes  on  regu- 
larly for  hearing  this  day.  Grant  Laney,  Esq.,  ap- 
pears as  counsel  for  the  plaintiff.  Norman  S.  Hull, 
Esq.,  appears  as  counsel  for  the  defendant.  Plain- 
tiff's Motion  for  New  Trial  is  now  argued  by  respec- 
tive counsel. 

It  Is  Ordered  that  Motion  for  New  Trial  be  sub- 
mitted and  taken  under  advisement. 


In  the  United  States  District  Court 
For  the  District  of  Arizona 

October,  1948,  Term  at  Phoenix 

Minute  Entry  of  Wednesday,  January  12, 1949 
(Phoenix  Division.) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  presiding. 

[Title  of  Cause.] 

It  Is  Ordered  that  Plaintiff's  Motion  for  New 
Trial  be  and  it  is  denied. 
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NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  Thomas  J.  Hughes, 
the  plaintiff  in  the  above  entitled  cause,  does  hereby 
appeal  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  from  the  final  judgment  ren- 
dered and  entered  in  the  above  entitled  court  and 
cause,  on  the  15th  day  of  October,  1948,  and  from  the 
order  denying  plaintiff's  motion  for  a  new  trial,  made 
and  entered  in  said  court  and  cause  on  the  12th  day 
of  January,  1949. 

Dated  at  Phoenix,  Arizona,  this  8th  day  of  Febru- 
ary, 1949. 

LANEY  &  LANEY, 
By   /s/  GRANT  LANEY, 
Attorneys   for   Thomas   J.   Hughes,   Plaintiff  and 
Appellant. 

[Endorsed] :  Filed  Feb.  8,  1948. 


[Title  of  District  Court  and  Cause.] 

BOND  ON  APPEAL 

Know  All  Men  By  These  Presents : 

That  we,  Thomas  J.  Hughes,  the  plaintiff  above 
named,  as  principal,  and  Hartford  Accident  and 
Indemnity  Company  of  Hartford,  Connecticut,  as 
surety,  are  held  and  firmly  boimd  unto  The  Mutual 
Life  Insurance  Company  of  New  York,  a  corpora- 
tion, defendant  above  named,  in  the  sum  of  Two 
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Hundred  Fifty  ($250.00)  Dollars,  lawful  money  of 
the  United  States,  to  be  paid  to  said  The  Mutual 
Life  Insurance  Company  of  New  York,  a  corpora- 
tion, for  which  payment  well  and  truly  to  be  made 
we  bind  ourselves,  our  heirs,  repi'esentatives,  suc- 
cessors and  assigns  firmly  by  these  presents. 

The  condition  of  this  obligation  is  such  that : 

Whereas,  a  certain  judgment  was  rendered  and 
entered  on  the  15th  day  of  October,  1948,  in  the  above 
entitled  court  and  cause,  and 

Whereas,  the  court  on  January  }2,  1949,  entered 
an  order  denying  plaintiff's  motion  for  a  new  trial, 
and 

Whereas,  the  judgment  and  order  were  in  favor  of 
the  above  named  defendant  and  against  the  principal 
on  this  bond,  and 

Whereas,  the  said  principal  has  appealed  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  said  judgment  and  from  the 
order  denying  plaintiff's  motion  for  a  new  trial ; 

Now,  Therefore,  if  the  said  principal  above  named, 
shall  prosecute  his  said  appeal  with  effect  and  pay  all 
costs  if  the  appeal  is  dismissed  or  the  judgment  af- 
firmed, and  such  costs  as  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  may  award  if 
the  judgment  is  modified,  then  this  obligation  shall 
be  void;  otherwise  it  shall  remain  in  full  force  and 
effect. 

In  Witness  Whereof,  said  principal  and  surety 
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have  executed  these  presents  on  this  8th  day  of  Feb- 
ruary, 1949. 

/s/  THOMAS  J.  HUaHES, 
Principal. 

HARTFORD    ACCIDENT    AND    INDEMNITY 
COMPANY  OF  HARTFORD,  CONN., 
Surety. 

(Seal)  /s/  JOE  C.  HALDIMAN, 

Attorney-in-Fact. 

(Acknowledgment  of  Service.) 
[Endorsed] :  Filed  Feb.  8,  1948. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  AND  PROCEED- 
INGS TO  BE  CONTAINED  IN  RECORD  ON 
APPEAL 

To  Wm.  H.  Loveless,  Clerk  of  the  above  entitled 
Court,  and  Evans,  Hull,  Kitchel,  Jenckes  &  Ross, 

Attorneys  for  Defendant  and  Appellee : 

Comes  now  Thomas  J.  Hughes,  the  Plaintiff  and 
Appellant  in  the  above  entitled  cause,  by  his  attor- 
neys, and  designates  the  following  records  and  pro- 
ceedings in  said  cause  to  be  contained  in  the  record 
on  appeal: 

The  final  judgment,  as  entered  by  the  Clerk,  the 
reporter's  transcript  of  the  evidence,  all  pleadings, 
evidence,  depositions,  testimony,  exhibits,  minute 
entries,  documents,  papers,  records,  orders  and  pro- 
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ceedings  in  this  action,  including  this  designation, 
and  all  orders,  papers  and  proceedings  hereafter 
entered,  filed  or  had  in  this  action  in  this  court. 

There  is  filed  herewith  the  reporter's  transcript  of 
the  evidence. 

Dated  this  17th  day  of  February,  1949. 

LANEY  &  LANEY, 
By  /s/  GRANT  LANEY, 

Attorneys  for  Plaintiff  and  Appellant. 

(Acknowledgment  of  Service.) 
[Endorsed] :  Filed  Feb.  17,  1949. 


In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

No.  Civ.  1153-Phx. 

THOMAS  J.  HUGHES, 

Plaintiff, 

vs. 

THE  MUTUAL  LIFE  INSURANCE  COMPANY 
OF  NEW  YORK,  a  Corporation, 

Defendant. 

REPORTER'S   TRANSCRIPT 

The  above-entitled  and  niunbered  cause  came  on 
duly  and  regularly  to  be  heard  in  the  above-entitled 
court  before  Hon.  Dave  W.  Ling,  Judge,  presiding 
with  a  jury,  commencing  at  the  hour  of  10 :00  o'clock 
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a.m.,  on  the  13th  day  of  October,  1948,  at  Phoenix, 
Arizona. 

The  plaintiff  was  represented  by  Messrs.  Laney 
&  Laney. 

The  defendant  was  represented  by  Messrs.  Nor- 
man S.  Hull  and  Richard  Meason,  of  Messrs.  Evans, 
Hull,  Kitchel,  Jenckes  &  Ross. 

The  following  proceedings  were  had: 

The  Clerk:  Civil  1153,  Phoenix,  Thomas  J. 
Hughes  versus  The  Mutual  Life  Insurance  Company 
of  New  York,  a  corporation,  for  trial. 

The  Court:     Ready?  [1*] 

Mr.  Lynn  Laney:     Yes,  your  Honor,  the  plaintiff 
is  ready. 
Mr.  Hull:     The  defendant  is  ready,  your  Honor. 
The   Court:     Call  the  names   of  18  jurors.    As 
your  names  are  called,  come  forward. 

(Whereupon,  18  jurors  were  called,  examined 
on  their  voir  dire,  after  which  12  jurors  were 
empaneled  and  sworn,  and  the  pleadings  were 
read  to  the  jury  by  counsel  for  the  respective 
parties.) 

(Thereupon  a  brief  recess  was  taken.) 
All  parties,  as  noted  by  the  Clerk's  record,  being 
present,  the  trial  resiuned  as  follows: 

The  Court:    You  may  call  your  first  witness. 
Mr.  Lynn  Laney:    Mr.  Hughes,  will  you  take 
the  stand? 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Reporter's  Transcript. 
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THOMAS  J.  HUGHES, 

the  above-named  plaintiff,  was  cafled  as  a  witness 
in  his  own  behalf  and,  being  first  duly  sworn,  testi- 
fied as  follows: 

Direct  Examination 

By  Mr.  Lynn  Laney: 

Q.     What  is  your  name,  please  ? 

A.     Thomas  J.  Hughes. 

Q.     And  you  are  the  plaintiff  in  this  case  ? 

A.     I  am.  [2] 

Q.  Now  I  will  ask  you  whether,  on  or  about 
the  7th  day  of  July,  1925,  you  obtained  a  life  in- 
surance policy  from  the  defendant.  The  Mutual  Life 
Insurance  Company  of  New  York? 

A.     I  did. 

Q.  And  is  this  the  original  policy  that  you  have 
furnished  us  here  ?  A.     It  is. 

Q.  Now  I  will  ask  you,  Mr.  Hughes,  whether 
that  is  the  policy,  the  exact  photostatic  copy  of 
which  is  attached  to  the  complaint  that  you  filed 
in  this  case?  A.     Yes,  it  is. 

Q.  Now,  Mr.  Hughes,  I  will  ask  you  whether  in 
the  early  thirties  you  suffered  any  accident  of  any 
sort  ? 

A.  Yes,  I  was  kicked  with  a  rnule  and  I  think 
there  was  a  third,  fourth  and  fifth  vertebra  in  the 
back  was  fractured. 

Q.  And  that  was  when,  as  near  as  you  can  ^ 
it,  Mr.  Hughes,  the  year? 

A.     Well,  it  is  in  '32,  some  time  in  '32. 

Q.     In  1932?  A.     Yes,  it  was. 
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Q.     Well,  how  long  were  you  laid  up  with  that? 

A.  Well,  I  couldn't  say  exactly,  but  it  was —  [3] 
well,  I  think  I  was  confined  to  my  bed  for  about 
eight  months  and  then 

Q.  Now,  I  will  ask  you  whether  then  some  time 
after  that  you  had  another  accident? 

A.     Well 

Q.     Just  say  yes  or  no,  and  then  I  will  get  at 

A.    Yes. 

Q.     About  when  was  that? 

A.     Well,  that  was  in  '35. 

Q.  And  what  was  the  general  nature  of  that 
accident  ? 

A.  Well,  I  fell  on  the  front  steps  and  injured 
the  back,  was  broken,  the  vertebras  in  the  back, 
they  were  broken  and  I  have  been  laid  up  ever 
since. 

Q.  Now,  I  will  ask  you  then,  whether  upon  be- 
coming so  laid  up  some  time  in  '35,  you  made 
application  to  the  Company  for  your  monthly  bene- 
fits in  accordance  with  the  policy  for  permanent 
total  disability?  A.     Yes,  I  did. 

Q.  And  waiver  of  premiums.  Did  it  include  that, 
Mr.  Hughes;  did  you  include  in  it  your  application 
for  waiver  of  premiums?  A.    I  did. 

Q.     Now,  well,  during 

Mr.  Laney:  Will  the  Court  pardon  me,  we  have 
a  [4]  number  of  papers,  I  am  sorry,  I  don't  have 
the  correct  papers  in  my  hand — (pauses).  Well,  I 
will  ask  that  this  be  marked  for  identification, 
please,  Mr.  Clerk. 
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(Thereupon,   the   document  was  marked  as 
Plaintiff's  Exhibit  No.  1  for  identification.) 

Q.  (By  Mr.  Laney)  :  Mr.  Hughes,  I  will  show 
you  Plaintiff's  Exhibit  1  for  identification  and 
ask  you  whether  you  recognize  it  and  whether  you 
received  it  through  the  mail  in  due  course  about 
the  date  it  bears  of  October  7th,  1935  ? 

A.    Yes,  I  did. 

Mr.  Laney:  And  that  is  from  the  Company.  I 
will  offer  that  in  evidence. 

Mr.  Hull:     No  objection. 

(The  dociunent  was  received  and  marked  as 
Plaintiff's  Exhibit  1  in  evidence.) 

Mr.  Laney:  With  the  Court's  permission,  I 
will  read  it  briefly. 

(Thereupon  Plaintiff's  Exhibit  No.  1  in  evi- 
dence was  read  to  the  jury  by  Mr.  Laney.) 

PLAINTIFF'S  EXHIBIT  No.  1 

[The  Mutual  Life  Insurance  Company  of  New 
York  Letterhead.] 

Phoenix,  Ariz.,  October  7,  1935. 

Mr.  Thomas  J.  Hughes 
Route  No.  1  Box  No.  29 
Tempe,  Arizona 

Policy  No.  3,168,638 
Dear  Sir: 

In  connection  with  your  claim  for  disability  bene- 
fits under  the  above  policy,  we  are  pleased  to  ad- 
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vise  that  your  claim  has  been  approved. 

We  enclose  herewith  the  Company's  check,  pay- 
able to  your  order,  in  the  amount  of  $208.28,  which 
represents  the  payment  of  the  benefit  of  $52.07  due 
on  July  15,  1935,  and  a  like  amount  on  the  first 
of  each  month  thereafter  up  to  and  including  Oc- 
tober 1,  1935. 

We  also  enclose  a  card,  which  is  to  be  filled  in 
by  you  and  returned  to  our  Home  Office  in  the  en- 
velope provided  for  that  purpose. 

Yours  very  truly, 

/s/  FRED  J.  JOYCE, 
W  Manager. 

REP:th     enc-2 

t 

Q.     (By  Mr.  Laney)  :     Now,  Mr.  Hughes,  where 

this  letter  says:  "We  also  enclose  a  card,  which  is 
to  be  filled  in  by  you  and  returned  to  our  Home 
Office  in  the  envelope  provided  for  that  purpose," 
did  you  return  that  card?  [5] 

A.     I  did. 

Q.  Now,  I  will  ask  you  whether,  prior  to  so 
allowing  your  claim,  you  were  examined  by  the 
Company's — the  doctors  designated  by  and  repre- 
senting the  Company?  A.     I  was. 

Q.  And  then  I  will  ask  you  whether  the  Com- 
pany thereafter  for  some  time  did  pay  you  the 
monthly  benefits  provided  in  the  policy  and  sent 
the  waivers  of  insurance — waivers  of  premium? 
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A.     They  did. 

Q.  And  I  will  ask  you  whether,  from  time  to 
time,  they  requested  and  obtained  further  medical 
examinations  of  you  ?  A.    Yes,  they  did. 

Q.  And  I  will  ask  you  whether  you  complied 
with  every  request  they  made  for  medical  exami- 
nations or  for  proof  of  your  condition? 

A.     I  did. 

Mr.  Laney:  Well,  just  as  an  example,  I  will  ask 
this  be  marked  for  identification. 

(The  document  was  marked  as  Plaintiff's  Ex- 
hibit No.  2  for  identification.) 

Q.  (By  Mr.  Laney) :  I  will  show  you  a  letter 
purporting  to  be  dated  June  28th,  1937,  that  pur- 
ported waiver  of  premium.  I  will  ask  you  whether 
you  [6]  recognize  that  and  whether  you  did  receive 
it  through  the  due  course  of  mail  about  that  date? 

A.    Yes,  I  did. 

Mr.  Laney :     And  I  will  offer  that  in  evidence. 

Mr.  Hull:     No  objection. 

(The  docmnent  was  received  and  marked  as 
Plaintiff's  Exhibit  2  in  evidence.) 

Mr.  Laney:  With  the  Coiu^t's  permission,  I  will 
read  it. 

(Thereupon  Plaintiff's  Exhibit  No.  2  in  evi- 
dence was  read  to  the  jury  by  Mr.  Laney.) 
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PLAINTIFF'S  EXHIBIT  No.  2 

[The  Mutual  Life  Insurance  Company  of  New 
York  Letterhead.] 

Phoenix,  Ariz.,  June  28,  1937. 

Mr.  Thomas  J.  Hughes, 
Tempe,  Arizona. 

In  re  Pol.  3168  638. 

Dear  Mr.  Hughes : 

In  accordance  with  the  disability  clause  in  your 
policy,  the  Company  has  approved  the  waiver  of 
premiiun  due  June  30th,  1937,  and  the  receipt  is 
enclosed  herewith. 

Disability  payment  will  be  continued. 

Very  truly  yours, 

/s/  FRED  J.  JOYCE, 

Manager. 
REP 

The  Mutual  Life  Insurance  Company  of  New  York 
Home  Office,  34  Nassau  Street,  New  York,  N.  Y. 

WAIVER  OF  PREMIUM 

To  Thomas  J.  Hughes,  Insured  under  Policy  No. 
3168,638. 

Under  the  provisions  of  this  policy,  giving  dis- 
ability benefits  under  the  conditions  stated  therein. 
The  Mutual  Life  Insurance  Company  of  New  York 
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hereby  waives  payment  of  the  premium  on  the  said 

policy,  falling  due  as  follows : 

Amount  of  Premium,  $228.02. 

Due  Date  of  Premium,  June  30,  1937. 

New  York,  N.  Y.,  this  May  27,  1937. 

/s/  Illegible, 

Secretary. 
Countersigned : 

/s/  E.  D.  WILLIAMS, 

Registrar. 

Q.  (By  Mr.  Laney)  :  Now,  Mr.  Hughes,  I  will 
ask  you  whether  the  Company  did  send  you  waivers 
of  the  premium  each  year  then  for  all  of  those  years 
up  to  and  including  the  year  '41? 

A.    Yes,  they  did. 

Q.  And  then  I  will  ask  you  whether,  on  each 
month  they  did  send  you  the  disability  benefits  up 
to  and  including  the  one  falling  due  in  January 
of '42?  A.     Yes,  they  did. 

Q.  And  they  would  in  each  of  those  years  send 
you  a  similar  form  of  waiver  of  premium  similar  to 
the  waiver  of  premiiun  attached  here  to  Plaintiff's 
Exhibit  2?  A.    Yes,  they  did.  [7] 

Q.  Now,  Mr.  Hughes,  I  will. ask  you  whether 
from  the  time  when  your  disability  benefits  were 
first  started  there  in  the  year  '35  until  the  present 
time,  whether  you  had  gotten  better  or  gotten 
worse  ?  A.     Well,  I  have  got  worse. 

Mr.  Laney:  I  will  ask  that  this  be  marked  for 
identification  as  one  exhibit  and  then  this  as  an- 
other exhibit. 
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(Thereupon  the  documents  were  marked  as 
Plaintiff's  Exhibits  3,  4,  5  and  6  for  identifi- 
cation.) 

Q.  (By  Mr.  Laney) :  Then,  Mr.  Hughes,  I  will 
show  you  a  purported  letter  here  which  has  been 
marked  as  Plaintiff's  Exhibit  4  for  identification, 
and  I  will  ask  you  whether  you  recognize  that  and 
whether  you  did  receive  that  through  the  mail  in 
due  course  about  the  date  it  bears,  or  shortly  there- 
after? A.     Yes,  I  did. 

Mr.  Laney:  I  will  offer  Plaintiff's  Exhibit  4 
for  identification  in  evidence. 

Mr.  Hull:     No  objection. 

(The  dociunent  was  received  and  marked  as 
Plaintiff's  Exhibit  4  in  evidence.) 

Mr.  Laney:     I  will  read  this. 

(Thereupon  Plaintiff's  Exhibit  4  in  evidence 
was  read  to  the  jury  by  Mr.  Laney.) 

PLAINTIFF'S  EXHIBIT  No.  4 
[The  Mutual  Life  Insurance  Company  of  New 
York  Letterhead.] 

Mr.  Thomas  J.  Hughes  May  20,  1942. 

Route  No.  1,  Box  49 
Tempe,  Arizona 

RE:  Policy  3168 638 
We  have  given  careful  consideration  to  the  allow- 
ance of  further  disability  benefits  under  your  pol- 
icy.  As  you  will  observe  from  your  policy,  it  pro- 
vides for  the  allowance  of  disability  benefits  upon 
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receipt  of  due  proof  that  you  have  become  totally 
and  permanently  disabled  in  accordance  with  the 
policy  provisions. 

We  regret  to  advise  you  that  in  our  opinion,  the 
proofs  which  have  been  submitted  to  this  Company 
on  your  behalf  are  not  sufficient  to  show  you  to  be 
totally  and  permanently  disabled  in  accordance  with 
the  policy  provisions;  now  have  we  obtained  other 
information  which  shows  you  to  be  totally  and  per- 
manently disabled.  These  reasons  for  not  approving 
further  benefits  must  necessarily  be  without  preju- 
dice to  the  Company's  right  to  assert  other  reasons 
which  may  exist. 

We  assure  you  that  it  is  the  Company's  earnest 
desire  to  fulfill  its  part  of  the  policy  contract  and 
to  avoid  withholding  or  denying  the  payment  of  any 
benefits  to  which  you  may  be  justly  entitled.  We 
will,  of  course,  be  pleased  to  give  every  considera- 
tion to  any  additional  proof  which  you  wish  to  sub- 
mit. 

Under  the  present  circmnstances,  it  will  be  nec- 
essary to  pay  within  the  days  of  grace  all  future 
premiums  as  they  may  become  due. 

We  sincerely  regret  that  the  circimistances  do 
not  permit  us  to  allow  further  beiiefits. 

Yours  very  truly, 

/s/  A.  H.  McKINLEY, 

Superintendent. 
By  /s/  J.  MacLEOD. 
JMcL:FL 
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Mr.  Laney:  Now,  Mr.  Hughes,  upon  your  get- 
tmg  that  letter  of  May  20th,  1942,  that  letter  that 
was  just  introduced  in  evidence  as  Plaintiff's  Ex- 
hibit 4,  I  will  ask  you  whether  you  came  in  to  see 
an  attorney?  A.     I  did. 

Q.     And  which  attorney  did  you  see? 

A.     Mr.    Laney — Grant   Laney. 

Q.    Mr.  Grant  Laney  here?  A.    Yes. 

^      Q.     And  then  I  will  call  your  attention  to  Plain- 
I  tiff's  Exhibit  5  for  identification — may  I  ask  with 
permission  of  the  Court,  does  counsel  have  the  orig- 
inal letter  of  June  1st,  1942? 

Mr.  Hull:  I  don't  believe  I  have  it  with  me. 
I  have  no  objection  to  it  being  a  copy. 

'  Q.  (By  Mr.  Laney)  :  I  will  show  you  what  pur- 
ports to  be  a  carbon  copy  of  a  letter  dated  June 
1st,  1942,  written  by  Laney  and  Laney  to  the  Com- 
pany relative  to  this  matter,  I  will  ask  you  to  look 
it  over  and  state  whether  you  recognize  it  and 
whether  you  were  present  when  it  was  dictated 
and  when  it  was  written  out? 

A.     Yes,  I  was. 

Q.  And  I  will  ask  you  to  state  who  actually  [9] 
dropped  that  into  the  mail,  if  anyone,  if  you  know? 

A.     I  put  it  in  the  mail. 

Q.     You  put  it  in  the  mail?  A.     Yes. 
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Q.  And  was  it  in  a  stamped  envelope  addressed 
to  this  Company?  A.     It  was. 

Q.    As  set  forth  in  this  carbon  copy  of  the  letter  ? 
A.     Yes,  it  was. 

Mr.  Laney:  I  will  offer  this,  Plaintiff's  Ex- 
hibit 5  for  identification,  in  evidence. 

Mr.  Hull:  Your  Honor  please,  I  object  on  the 
ground  that  it  is  self-serving.  It  is  merely  a  state- 
ment of  the  attorneys  stating  its  view  to  the  Com- 
pany. 

Mr.  Laney:  May  it  please  the  Court,  in  view  of 
the  fact  that  they  say  in  their  letter  of  May  20th, 
1942,  in  which  they  attempt  to  discontinue  these, 
they  say  that:  '^We  will,  of  course,  be  pleased  to 
give  every  consideration  to  any  additional  proof 
which  you  wish  to  submit."  We  wish  to  show  that 
we  asked  them  what  they  needed  and  then  we  did 
everything  that  they  asked  us  to  do. 

The  Court:     All  right,  it  may  be  received. 

(Thereupon  the  document  was  received  and 
marked  [10]  as  Plaintiff's  Exhibit  5  in  evi- 
dence.) 

Q.  (By  Mr.  Laney)  :  Now,  Mr.  Hughes,  may  I 
ask — do  you  recall  whether  this  letter — the  original 
of  which  was  on  the  form  of  stationery  of  my  law 
firm,  of  Grant  Laney 's  law  firm? 

A.    Yes,  it  was. 

(Thereupon  Plaintiff's  Exhibit  5  in  evidence 
was  read  to  the  jury  by  Mr.  Laney.) 
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PLAINTIFF'S  EXHIBIT  No.  5 

June  1,  1942. 

Mutual  Life  Insurance  Company  of  New  York 
Bureau  of  Disability  Claims 
34  Nassau  Street 
New  York,  New  York 

Re:  Policy  No.  3168  638 

Gentlemen : 

Mr.  Thomas  J.  Hughes  of  Tempe,  Arizona,  has 
consulted  this  office  relative  to  your  letter  dated 
May  20,  1942,  in  which  you  state  that  it  is  your 
opinion  that  the  proofs  which  have  been  submitted 
to  your  company  on  behalf  of  Mr.  Hughes  are  not 
sufficient  to  show  him  to  be  totally  and  permanently 
disabled  in  accordance  with  the  above-numbered  pol- 
icy provisions,  and  in  which  you  further  state  that 
no  further  disability  benefits  will  be  paid.  In  this 
letter  you  also  state  that  you  Avill  be  pleased  to  give 
every  consideration  to  additional  proof  of  his  dis- 
ability which  Mr.  Hughes  may  wish  to  submit. 

We  wish  to  advise  you  that  Mr.  Hughes,  before 
he  reached  the  age  of  sixty  years,  became  totally 
and  permanently  disabled  within  the  meaning  of 
the  disability  benefit  provisions  contained  in  his 
life  insurance  i:)olicy  with  your  company,  and  that 
he  has  been  so  disabled  continuously  to  the  pres- 
ent time,  and,  in  fact,  Mr.  Hughes  is  in  a  much 
worse   condition  now  than  he  was  in  when  your 
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company  first  commenced  paying  him  his  disabil- 
ity benefits. 

Accordingly,  since  you  state  that  you  are  willing 
to  consider  additional  proofs,  we  are  asking  you, 
on  behalf  of  Mr.  Hughes,  to  direct  us  as  to  what 
further  proofs  should  be  submitted.  Since  Mr. 
Hughes'  condition  is  so  much  worse  now  than  it 
was  when  he  first  commenced  receiving  the  dis- 
alDility  benefits,  he  is  at  a  loss  to  understand  the 
statement  in  your  letter  to  the  effects  that  the  proofs 
heretofore  submitted  are  not  sufficient  to  show  him 
totally  and  permanently  disabled  within  the  pro- 
visions of  the  policy,  and  is  at  a  loss  to  imderstand 
why  you  have  ceased  paying  him  the  disability 
benefits,  and  why  you  are  demanding  the  payment 
of  further  premiums  upon  his  policy. 

Since  Mr.  Hughes  is  now  totally  and  permanently 
disabled  within  the  provisions  of  your  policy,  we, 
on  behalf  of  Mr.  Hughes,  now  demand  that  your 
company  pay  Mr.  Hughes  the  past  due  disability 
benefits  which  you  have  failed  to  pay  to  him;  that 
you  continue  to  pay  them  in  accordance  with  the 
terms  of  his  policy;  and  that  you  waive  further 
premium  payments. 

Mr.  Hughes,  however,  is  willing  to  submit  what 
further  proofs  your  company  desires,  as  he  can  eas- 
ily establish  beyond  any  doubt  the  fact  that  he  is 
entitled  to  disability  benefits  and  a  waiver  of  pre- 
miums, and  thereby  avoid  litigation. 

Mr.  Hughes  delivered  to  your  Mr.  Allen  of  Tuc- 
son, Arizona,  and  Dr.  Woodman  of  Phoenix  two 
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different  sets  of  X-rays  upon  the  understanding  that 
they  would  be  returned  to  him,  and  we  trust  that 
your  company  will  see  that  these  X-rays  are  so  re- 
turned to  him  in  due  course. 

Please  advise  us  as  to  what  further  proofs  of 
disability  you  desire. 

Very  truly  yours, 

LANEY  &  LANEY. 
GL:MB 

Q.  (By  Mr.  Laney) :  Now,  Mr.  Hughes,  where 
there  is  a  recital  that  you  had  delivered  to  the 
Company's  Mr.  Allen,  of  Tucson,  Arizona,  and  Dr. 
Woodman,  two  different  sets  of  X-Rays,  I  will  ask 
you  whether  you  had  delivered  such  to  those  two 
gentlemen?  A.    Yes,  I  did. 

Q.  And  were  the  X-Rays  of  your  body,  and  so 
on,  purporting  to  show  disabilities? 

A.     Yes,  sir;  they  were. 

Q.  Now,  I  will  call  your  attention  to  Plain- 
tiff's Exhibit  6  for  identification,  and  ask  you 
whether  you  recognize  that  as  the  letter  that  was 
shown  to  you  about  that  date  by  your  attorneys? 

A.     Yes,  I  do. 

Mr.  Laney:  I  offer  Plaintiff's  Exhibit  6  for 
identification  in  evidence. 

Mr.  Hull:  We  object  on  the  same  grounds,  that 
it  refers  to  the  letter  that  counsel  just  read,  it  is  a 
self-serving  declaration  and  neither  document  is 
admissible  in  evidence. 

The  Court:     It  may  be  received. 
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(Thereupon  the  document  was  received  in 
evidence  as  Plaintiff's  Exhibit  6.) 

(Thereupon  Plaintiff's  Exhibit  6  in  evidence 
was  read  to  the  jury  by  Mr.  Laney.) 

PLAINTIFF'S  EXHIBIT  No.  6 

[The  Mutual  Life  Insurance  Company  of  New 
York  Letterhead.] 

Laney  &  Laney  June  4,  1942. 

Attornies  at  Law 

Luhrs  Tower,  Phoenix,  Arizona 

Thomas  J.  Hughes,  Tempe,  Arizona,  Policy  No. 
3168,638 

Gentlemen : 

Your  letter  dated  June  1,  1942,  has  been  received. 

For  your  information,  we  wish  to  advise  that  it  is 
our  intention  to  have  a  Company  Representative 
call  upon  you  for  a  full  discussion  of  the  insured's 
claim  with  this  Company. 

Yours  very  truly, 

/s/  A.  H.  McKINLEY, 
Superintendent. 
/s/  F.  ZUJUBAUER. 
FZ:EN 

Q.  (By  Mr.  Laney) :  Now,  Mr.  Hughes,  after 
the  Company  had  made  this  statement  that  they 
would  be  glad  to  receive  any  other — in  substance, 
they  would  be  glad  to  receive  any  other  proof  of 
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disability  you  wanted  to  submit,  and  after  your  doc- 
tors had  asked  them  what  they  wanted,  I  will  ask 
whether  you  did  furnish  everything  that  they  asked 
for?  A.     I  did. 

Q.  And  I  will  ask  you  whether  at  any  time 
they  ever  asked  you  to  submit  to  their  doctor  for 
examination  you  did  that?  A.     I  did. 

Q.     Or  for  X-Rays  or  for  anything  else. 

A.     I  furnished  them  whatever  they  wanted. 

Q.  Now,  calling  your  attention  to  Plaintiff's  Ex- 
hibit 3,  I  will  ask  you  whether — now,  when  was 
it  they  first  cut  off  paying  the  disability  benefits,  [12] 
the  last  one  they  paid? 

A.     January  1st,  1942,  was  the  last  one  they  paid. 

Q.  Now,  after  they  cut  those  off,  but  before  Mr. 
Grant  Laney's  letter  of  June  1st,  1942,  I  will  ask 
you  whether  any  of  their  representatives  called 
upon  you  for  further  data?  A.     They  did. 

Q.  I  will  show  you  Plaintiff's  Exhibit  3  for 
identification  and  will  ask  you  to  look  it  over  and 
state  whether  their  representative  gave  you  that 
about  the  time  of  the  date  it  bears? 

A.  Mr.  Allen  gave  me  this  letter  after  I  had 
turned  over  the  X-Rays  to  him  that  he  wanted. 

Q.  And  was  he  the  Company's  representative 
from  Tucson  ? 

A.  He  was,  he  represented  himself  to  be  the 
attorney  from  Tucson. 

Q.  And  I  will  ask  you  then  whether  you  did 
furnish  the  things  that  that  purports  to  be  a  re- 
ceipt for? 


60  Thomas  J.  Hughes  vs. 

(Testimony  of  Thomas  J.  Hughes.) 
A.    I  did,  I  furnished  them  X-Rays. 
Mr.  Laney:     I  offer  in  evidence  Plaintiff's  Ex- 
hibit 3  for  identification. 
Mr.  Hull:     No  objection. 

(The  document  was  marked  and  received  as 
Plaintiff 's  Exhibit  3  in  evidence "? 

Mr.  Laney:  With  the  Court's  permission,  ladies 
and  gentlemen,  I  will  read  this,  in  pen  and  ink, 
dated  March  9th,  1942. 

(Thereupon  Plaintiff's  Exhibit  No.  3  in  evi- 
dence was  read  to  the  jury  by  Mr.  Laney.) 

PLAINTIFF'S  EXHIBIT  No.  3 

March  9,   1942. 

Received  from  Mr.  Thomas  J.  Hughes  one  set  of 
x-ray  film  (4  small  &  3  large),  taken  6-20-38,  and 
one  set  of  x-ray  film  (3  large  &  1  small),  taken 
12-9-35. 

This  film  is  being  borrowed  by  the  Mutual  Life 
Insurance  Co.  of  New  York  &  will  be  returned  to 
Mr.  Hughes. 

/s/  LESLIE  B.  ALLEN. 

Q.  (By  Mr.  Laney) :  Now,  I  will  ask  you  fur- 
ther whether,  when  they  were  discussing  the  mat- 
ter of  cutting  you  off,  you  went  to  any,  at  their 
request,  to  any  other  doctors  and  were  examined 
by  any  other  doctors,  just  by  yes  or  no? 

A.    Yes. 
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Q.    What  doctors? 

A.     One  of  them  was  Dr.  Woodman  here. 

Q.  Dr.  Woodman,  of  Phoenix,  here,  a  physician 
and  surgeon  of  Phoenix?  A.     Yes. 

Q.  Is  that  correct,  he  is  a  physician  and  sur- 
geon here?  A.     Yes,  he  is. 

Q.     And  who  else?  A.     Dr.  Baldwin. 

Q.  I  will  ask  you  whether  or  not  Dr.  Baldwin 
is  also  known  as  a  physician  and  surgeon  here  in 
Phoenix  ? 

A.     Well,  I  think  he  is,  but  I  don't  know.  [14] 

Q.  I  will  ask  you  whether  Mr.  Allen,  the  rep- 
resentative of  the  Company,  brought  any  doctor  to 
you? 

A.     Yes,  he  brought  a  doctor  up  from  Tucson. 

Q.     What  did  they  do? 

A.  They  examined  me  there  in  the  room  and  at 
my  home  and 

Q.     You  live,  please,  Mr.  Hughes,  where? 

A.     Three  and  one-half  miles  southeast  of  Tempe. 

Q.     And  you  have  a  farm  there,  do  you? 

A.    Yes,  I  have. 

Q.  Now,  can  you  remember  about  the  time  that 
it  was  that  Mr.  Allen,  the  Company's  represent- 
ative, brought  this  doctor  from  Tucson  there  to 
examine  you  at  your  home? 

A.  Well,  it  was  some  time  later  than  the  time 
that  I  come  over  here  to  Woodman  and  Baldwin. 
It  was  after  that. 

Q.  That  is,  calling  your  attention  to  the  letter 
of  May  20th,  1942,  which  is  in  evidence  as  Plain- 
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tiff's  Exhibit  4,  do  I  understand  you  that  it  was 

later  than  that,  or  do  you  remember? 

A.     Well,  I  think  it  was,  but  I  am  not  sure. 

Q.  At  any  rate,  they  did  come  and  examine  you 
there  and  it  was  after  the  time  they  cut  you  off? 

A.     Yes.  [15] 

Q.  I  will  ask  you  whether  you  cooperated  and 
did  everything  they  asked  you  to  in  the  examina- 
tion? A.     I  did. 

Q.  And  what  did  their  doctor,  representing 
you,  say  to  you? 

Mr.  Hull :  Your  Honor  please,  I  object  to  that  as 
hearsay,  the  doctor  not  being  on  the  stand. 

Mr.  Laney:  I  misstated  my  question,  may  I 
withdraw  it? 

Q.  What  was  said  there,  if  anything,  in  the  pres- 
ence of  this  representative  for  the  defendant  Com- 
pany, Lesley  B.  Allen,  by  the  doctor  that  he  brought 
there  to  examine  you  on  behalf  of  the  Company 
there  at  your  house,  southeast  of  Tempe,  on  this 
occasion  in  '42  that  you  have  mentioned? 

Mr.  Hull:     The  same  objection,  your  Honor. 

The  Court:     He  may  answer. 

Q.  (By  Mr.  Laney)  :  What  was  said  ?  Go  ahead, 
tell  us. 

A.  He  said  he  didn't  see  how  I  could  walk  with- 
out braces  on  account  of  the  arthritis  was  bad  in 
the  hip. 

Q.  Now,  what  did  Mr.  Allen  say  to  you  there 
at  that  same  time  and  place  and  in  the  presence 
of  these  same  people?  [16] 
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Mr.  Hull:  Your  Honor  please,  the  extent  of 
Mr.  Allen's  authority,  who  is  merely  an  attorney 
in  Tucson,  has  not  been  shown.  We  object  to  that 
as  hearsay. 

Mr.  Laney :  Well,  I  submit  he  was  there  and  ex- 
amined him. 

The  Court:  He  was  there  on  the  Company's 
business  ? 

Mr.  Laney:     Yes. 

The  Court:     He  may  answer. 

Q.  (By  Mr.  Laney)  :  Go  ahead  and  tell  what 
Mr.  Allen  said. 

A.  He  told  me  they  were  just  going  to  knock  out 
every  insurance  policy  that  was  a  losing  game,  that 
wasn't  paying,  and  that  was  what  his  object  was. 

Mr.  Hull:  Your  Honor  please,  I  move  that  the 
answer  be  stricken,  it  is  prejudicial  and  not  bind- 
ing on  the  Company. 

The  Court:     Yes. 

Mr.  Hull:  And  the  jury  instructed  to  disre- 
gard it. 

The  Court :     Disregard  it. 

Q.  (By  Mr.  Laney)  :  Then,  Mr.  Hughes,  after 
they  had  cut  you  off,  then  when  the  next  premium 
payment  came  due,  and  which  would  be  due  except 
for  your  [17]  claim  of  disability,  I  will  ask  you 
whether  you  consulted  with  Mr.  Grant  Laney  about 
what  you  should  do,  about  whether  you  should  pay 
the  premiums'?  A.     I  did. 

Q.     And    thereafter    did    you — I    will    ask    you 
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whether  you  thereafter  paid  them  under  protest? 

A.    I  did. 

Mr.  Laney:  Noav  I  will  ask,  please,  Mr.  Clerk, 
that  this  be  marked  for  identification. 

(Thereupon   the   document  was   marked   as 
Plaintiff's   Exhibit   No.   7   for   identification.) 

Mr.  Laney:  I  will  show  you  Plaintiff's  Exhibit 
No.  7  for  identification  and  ask  you  to  look  that 
over  and  state  whether  or  not  you  recognize  that 
as  a  carbon  copy  of  a  letter  that  you  mailed? 

A.     Yes,  I  do. 

Q.  Who  dictated  the  letter,  do  you  remember 
whether — where  that  letter  was  composed? 

A.     I  think  it  was  Mr.  Grant  Laney  ? 

Q.  Look  it  over  carefully  and  if  you  are  sure, 
say  so,  and  if  you  are  not,  say  so. 

A.    Yes,  that  is  true,  I  recognize  it. 

Q.  I  Avill  ask  you  whether  you  signed  that 
letter?  A.     Yes,  I  did. 

Q.  I  will  ask  you  whether  you  dropped  it  in 
the  [18]  mail?  A.     Yes,  I  did. 

Q.  Was  it  addressed  in  an  envelope,  stamped 
and  addressed  to  whom  it  was  addressed? 

A.     It  was. 

Mr.  Lamey:  I  will  offer  Plaintiff's  Exhibit  7  for 
identification  in  evidence. 

Mr.  Hull :  Your  Honor  please,  we  object  on  the 
same  ground,  it  is  a  self-serving  declaration. 

Mr.  Laney:  This  is  saying  that  we  do  it  under 
protest. 
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The  Court :  You  are  paying  the  premiums  under 
protest  ? 

Mr.  Laney:     Yes,  that  is  the  purpose  of  that. 

The  Court:     All  right,  it  may  be  received. 

Mr.  Hull:  I  might  state,  your  Honor  please, 
we  admitted  all  of  this. 

The  Court:     I  know.    It  seems  a  waste  of  time. 

Mr.  Laney:  Yes,  it  states  it  is  under  protest, 
but  it  doesn't  say  the  terms  of  the  protest.  The 
reason  they  don't  admit  anything  except  it  was 
paid  under  protest. 

The  Court:  Isn't  that  enough?  What  else  would 
there  be  about  money  and  paying  it  imder  protest? 

Mr.  Laney:  With  the  Court's  permission  may 
I  read  this?  [19] 

The  Court:     Yes. 

(Thereupon  Plaintiff's  Exhibit  No.  7  in  evi- 
dence was  read  to  the  jury  by  Mr.  Laney.) 

PLAINTIFF'S  EXHIBIT  No.  7 

Tempe,  Arizona,  June  27,  1942. 

Mutual  Life  Insurance  Company  of  New  York 
P.  0.  Box  1711 
Phoenix,  Arizona 

Gentlemen : 

Re:  Policy  No.  3168,638— 
Thomas  J.  Hughes 

I  am  enclosing  herewith  two  checks  drawn  by  my- 
self in  favor  of  your  company  on  the  Tempe  Na- 
tional Bank,  each  being  dated  June  27,  1942.    One 
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of  these  cheeks  is  for  the  sum  of  $228.02,  and  one 
of  them  is  for  the  sum  of  $30.00.  The  check  in  the 
amount  of  $30.00  is  for  pajrment  of  the  interest  on 
the  loan  I  procured  from  you  on  Policy  No.  3168,- 
638;  the  check  in  the  amount  of  $228.02  is  in  pay- 
ment under  protest,  as  hereinafter  mentioned,  of 
the  premiiun  which  but  for  my  permanent  total  dis- 
ability would  be  due  June  30,  1942,  on  the  above 
mentioned  policy  No.  3168,638. 

I  am  making  this  payment  of  premium  under 
protest  because  of  the  fact,  as  shown  by  proof  here- 
tofore submitted  to  you,  that  I  am  and  ever  since 
prior  to  my  sixtieth  birthday  have  been  totally 
and  permanently  disabled  within  the  provisions  of 
said  insurance  policy,  and  therefore  your  company 
should  waive  payment  of  said  premimn.  However, 
in  view  of  the  fact  that  your  company  has  recently 
raised  some  question  about  my  disability,  I  cannot 
afford  to  take  the  chance  of  losing  my  policy  by 
failing  to  make  any  payments  apparently  falling 
due  while  this  matter  is  pending  and  imsettled,  al- 
though I  feel  that  you  will  finally  determine  that 
I  am  so  disabled. 

I  shall  expect  you  to  return  this  premiiun  upon 
such  continued  disability  being  established. 

Very  truly  yours. 

Enclosures — 2 

Q.  (By  Mr.  Laney)  :  That,  you  say,  was  signed 
by  you  ?  A.     Yes,  sir. 

The  Court:    We  will  suspend  at  this  point  until 
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2:00.  Keep  in  mind  the  Court's  admonition  and  re- 
turn at  2 :00  o'clock. 

(Thereupon    a    recess    was    taken    at    12:00 
o'clock  noon.) 

2:00  o'clock  P.M. 

All  parties  as  heretofore  noted  by  the  Clerk's  rec- 
ord being  present,  the  trial  resinned  as  follows: 

The  Court:     You  may  proceed. 

Mr.  Laney:  May  it  please  your  Honor,  I  spoke 
with  opposing  counsel,  and  with  the  permission — 
the  permission  of  the  Court,  we  will  withdraw  the 
witness  for  a  moment  and  accommodate  the  time 
of  the  doctor. 

The  Court:     Yes. 

Mr.  Laney:     Will  you  come  forward.  Dr.  Goss? 

DR.  H.  L.  GOSS 

was  called  as  a  witness  on  behalf  of  the  plaintiff, 
and  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
Mr.  Laney: 

Q.    What  is  your  name,  please,  sir  ? 

A.    H.  L.  Goss. 

Q.    What  is  your  profession? 

A.     Physician  and  surgeon. 

Q.  And  I  will  ask  you  whether  you  have  special- 
ized in  what  we  commonly  call  X-Ray  work? 

A.    Yes,  making  X-Ray  pictures. 

Q.  Are  you  duly  licensed  to  practice  as  a  physi- 
cian and  surgeon  in  Arizona  ?  A.     I  am. 
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Q.    What  college  did  you  get  your  preparation  in  % 

A.  The  University  of  Kansas  School  of  Medi- 
cine. 

Q.  And  I  will  ask  you  how  long  you  have  been 
specializing  in  making  and  interpreting  X-Rays. 

A.     Almost  29  years  in  Arizona. 

Q.  Now,  I  will  ask  you  whether  you  had  occasion 
to  make  X-Ray  pictures  of  Thomas  J.  Hughes —  well, 
first,  in  the  year  '38?  A.     Yes.  [21] 

Mr.  Laney :  I  will  ask  that  this  envelope  which  I 
see  consists  of  three  large  and  one  small,  a  total  of 
four  purported  X-Ray  plates,  that  they  be  marked 
for  identification. 

(Thereupon    the    X-Rays    were    marked    as 
Plaintiff's  Exhibit  8  for  identification.) 

Q.  (By  Mr.  Laney) :  Dr.  Goss,  I  will  ask  you 
to  examine  the  contents  of  Plaintiff's  Exhibit  8  for 
identification  and  state  whether  you  recognize  those — 
may  it  please  the  Court,  I  will  have  to  correct  my 
statement  as  to  the  contents.  I  find  there  are  more 
than  what  I  thought  they  were,  and  we  will  correct 
that  a  little  later.  Do  you  recognize  those — (hand- 
ing documents  to  the  witness)  ? 

A.  Yes,  these  are  all  films  which  I  had  made  of 
Mr.  Hughes. 

Q.  That  is,  Mr.  T.  J.  Hughes,  the  plaintiff  in  this 
case  ?  A.     Yes. 

Q.     And  when  did  you  make  them  ? 

A.  I  have  two  sets  here,  some  of  which  we  made 
in  '38,  and  others  more  recently. 
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Q.    Well,  are  these,  though 


A.     There  is  one  made  here  in  '48. 

Q.  Oh,  there  is  one  mixed  in.  Just  pick  out  those 
that  were  made  in  '38,  I  want  to  keep  them  [22]  to- 
gether. We  may  have  had  them  mixed. 

A.    All  but  this  one  (indicating). 

Q.     This  is  '48,  is  it?  A.    Yes. 

Mr.  Laney:  May  it  please  the  Court,  may  I  cor- 
rect my  statement?  When  I  had  this  marked  for 
identification,  I  thought  that  it  was  a  given  nmnber, 
and  you  correct  me  if  I  am  not  correct,  Doctor.  I  see, 
then,  in  this  exhibit  that  was  marked  for  identifica- 
tion, those  of  the  1938  taking  are  1,  2,  3  large  ones, 
and  then  1,  2,  medium  sized  ones,  and  then  two 
smaller  ones,  and  then  one  real  small  one,  is  that 
correct  ?  A.     Yes. 

Q.  Now,  I  will  ask  you.  Dr.  Goss,  if  those  several 
X-Ray  plates  included  in  Plaintiff's  Exhibit  8  for 
identification,  are  true  and  accurate  X-Rays  of  this 
particular  patient  ?  A.     Yes. 

Mr.  Laney :     I  will  offer  them  in  evidence. 

Mr.  Hull:     No  objection. 

Mr.  Laney :  Then  the  same  ones,  may  it  be  under- 
stood, that  I  enumerated  them  at  the  last? 

The  Court :     Yes,  I  think  we  understand  that. 

Mr.  Laney :     I  think  so. 

(Thereupon  the  documents  were  marked  and 
received  as  Plaintiff's  Exhibit  8  in  evidence.) 

Q.  (By  Mr.  Laney) :  Now,  Dr.  Goss,  from  this 
X-Ray  study  of  this  patient,  will  you  tell  the  jury 
what  you  found?  A.     Yes. 
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Q.  Well,  did  you  make  a  wiitten  report  at  the 
time  of  it?  A.     Yes. 

Q.     Will  you  refresh  your  memory  from  that? 

A.     I  have  that  report  with  me. 

Q.  Well,  go  ahead,  and  as  near  as  you  can,  tell 
accurately  what  you  found. 

A.  Well,  we  made  views  of  various  portions  of 
the — Mr.  Hughes'  body,  among  which  was  the  right 
shoulder,  the  pelvis,  the  lumbar  vertebrae,  the  left 
foot,  and  the  left  hand. 

Q.  Well,  now,  beginning  with  the  right  shoulder, 
what  did  you  find  wrong  there,  if  anything? 

A.  The  right  shoulder  presents  calcification  of 
the  subdeltoid  bursa  with  possible  attachment  to  the 
head  of  the  humerus. 

Q.  Will  you  explain  what  that  was,  what  disease, 
if  any,  it  manifested  ? 

A.  That  disease — I  have  not  completed  the  report 
on  that ;  may  I  ? 

Q.     Go  ahead.  [24] 

A.  The  lower  margin  of  the  articulating  surface 
of  the  right  scapula  also  reveals  pronounced  arthritic 
budding. 

Q.    ^Tiat  is  "scapula"? 

A.  This  is  a  condition  which  we  chemists  know 
as  arthritis,  osteo  arthritis,  and  its  cause,  of  course, 
no  doctor  has  yet  answered  what  causes  it. 

Q.  Pardon  me,  Doctor,  just  so  that  we  understand 
it  as  we  go  along,  what  is  '* scapula,"  the  right 
scapula  ? 

A.     The  right  scapula  is  the  right  shoulder  blade. 
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Q.     Go  ahead  and  tell  what  else  you  found. 

A.  All  right.  Now,  the  pelvis.  The  bones  of  the 
pelvis  reveal  hypertrophic  arthritis,  which  is  espe- 
cially marked  on  the  outer  margin  of  each  acetabu- 
lum and  inferior  borders  of  the  sacroiliac  synchon- 
drosis, that  means  that  these  arthritic  lesions  are 
especially  marked  on  the  outer  margin  of  each  ace- 
tabulum. Now,  ''acetabulum"  is  the  socket  into  which 
the  hip  bone  joint  fits,  and  the  sacro-iliac  synchondro- 
sis, there  is  one  on  each  side,  that  is  the  joint  between 
the  sacrum  and  the  iliac  bone. 

Q.     Go  ahead. 

A.  Now,  the  lumbar  vertebrae  in  both  the  [25] 
anterior  posterior  and  lateral  views  show  massive 
hypertrophic  bone  changes  especially  noted  in  the 
bodies 

Q.  Now,  will  you  pardon  me,  lumbar  vertebrae, 
where  are  they?  Will  you  point  on  me  where  they 
are'? 

A.  Approximately  from  here  to  the  upper  part 
of  your  buttocks.  There  are  five  of  those  vertebrae. 

Q.  Will  you  explain  that  further,  then,  what  you 
found  there  ? 

A.     I  haven't  finished  reading  the  report  yet 

especially  noted  in  the  bodies,  with  ankylosis  between 
the  transverse  process  of  the  fifth  lumbar  and  the 
sacrum.  That  means  that  the  same  bone  changes  are 
noted  in  the  region  of  the  lumbar  vertebrae  which  I 
have  described  in  the  other  portions  of  the  body. 
Now,  the  left  foot,  the  dorsal  bones  show  pronounced 
budding.  The  left  hand:  The  left  hand  shows  the 
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heretofore  mentioned  arthritic  changes  in  the  carpel 
bones  and  in  the  phalanges.  These  are  the  carpel 
bones  and  these  are  the  phalanges,  the  finger  bones. 

Q.  Now,  that  is  the  left  hand?  I  am  not  quite 
plain  about  the  right  shoulder.  What  did  you  find 
there?  [26] 

A.  That  is  the  first  one  I  read  on  the  right 
shoulder. 

Q.  Now,  you  mentioned  here  that  there  w^as  an- 
kylosis. Will  you  explain  what  ^'Ankylosis"  is  ? 

A.  Well,  ankylosis  is  the  fixation  of  one  bone  to 
another.  The  joint  is  firmly  grown  across  by  a  new 
bone  tissue  which  has  formed. 

Q.  Then  if  I  had  ankylosis  sufficiently  in  my  el- 
bow I  couldn't  move  or  bend  it,  is  that  it? 

A.     No. 

Q.  Now,  will  you  go  ahead  and  explain  to  the 
jury  how  this  arthritic  condition  comes  about ;  what 
it  is ;  what  is  deposited  there  and  how  it  comes  about, 
so  they  mil  understand  ? 

A.  Well,  if  the  jury  understands  it  they  will  do 
more  sometimes  than  I  think  I  can  do,  because  the 
cause  of  it  is  not  truly  known.  It  is  arthritis — osteo- 
arthritis, and  it  consists  of  a  thickening  of  the  bone, 
the  addition  of  calcium  salts  to  the  bone  so  that  the 
bone  increases  in  size  in  certain  areas,  and  in  that 
way  it  causes  hypertrophic  or  enlargement.  That  is 
about  as  clearly  as  I  can  define  it. 

Q.  Now,  Doctor,  I  will  ask  you  whether,  at  our 
request,  you  brought  along  a  view  box  that  would 
show  this  ?  A.     Yes,  I  did.  [27] 
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Q.  Will  you  take  some  of  the  X-Rays  which  are 
included  in  Plaintiff's  Exhibit  8  and  show  to  the 
jury  where  this  arthritis,  these  arthritis  deposits  are 
and  explain  them.  Now,  that  one  (handing  the  docu- 
ment to  the  witness). 

A.  This  is  the  pelvis.  This  is  the  right  side  and 
this  is  the  outer  margin  of  the  acetabulum  socket  for 
the  hip  joint.  Here  it  is  on  the  outside.  In  here  are 
your  sacrum  bones,  here,  these  joints  in  the  sacrum, 
and  here  is  your  lower  lumbar  in  this  particular 
region,  which,  in  this  case,  is  joined  together.  These 
hooks  or  horns  or  arthritic  buds  are  shown  here. 

Q.  Now^,  show  some  of  these  deposits — where  is 
this — from  the  osteo-arthritis,  where  the  deposits  are. 

A.  Well,  I  have  shown  them  here  and  here  and 
here  (indicating),  and  you  see  this  roughened  place 
here  on  the  pubic  bone,  and  it  shows  better  in  some 
of  the  other  films.  This  is  practically  the  same  view 
of  the  one  I  just  described,  but  it  takes  in  more  of 
the  lumbar  vertebrae.  You  see  those  horn-like  pro- 
trulDerances  here  ? 

Q.     Those  are  the  arthritic 

A.  Those  are  the  arthritic  lesions,  yes.  Now,  [28] 
this  is  a  side  view  or  a  lateral  view,  this  being  the  left 
side.  You  will  notice  the  condition  here,  it  has  almost 
grown  together  here.  All  of  those  vertebrae  show  that 
same  arthritic  thickening. 

Q.  Then  as  I  understand  it,  here  is  the  pelvic  re- 
gion and  this  is  the  backbone  up  here  ? 

A.  That  is  right.  This  is  the  shoulder,  the  right 
shoulder  joint.  This  is  the  bursa  which  I  described 
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before.  It  shows  these  calcified  deposits  in  this  re- 
gion here.  There  is  also  some  roughening  up  here  in 
the  caricord  process  of  the  scapula.  That  is  essentially- 
all  there  is  in  that  particular  film.  These  are  the 
bones  of  the  left  foot.  There  are  arthritic  changes 
up  here  in  the  phalanges  and  the  tarsal  bones.  You 
notice  these  little  nodules  at  the  extremity  of  these 
buds,  we  call  them.  Here  is  rather  large  calcification 
on  the  heel  bone,  with  a  spur  here.  Here  are  also  other 
arthritic  lesions.  This  is  the  left  hand.  That  is  one 
view,  and  this  is  another  view  of  the  same.  You  will 
notice  these  same  arthritic  buds  we  see  here,  what 
we  call  the  carpal  bones,  and  then  we  find  that  in  the 
phalanges  or  the  bones  of  the  fingers.  They  are  quite 
pronounced  here.  Also  seen  here  in  this  wrist  joint 
as  I  have  already  described  it.  I  think — this  is  just 
a  [29]  small  film  but  it  shows  the  same  condition, 
however. 

Q.     These  are  the  osteo-arthritis 

A.     Arthritis.  This  is  the  sesamoid  bone  here. 

Mr.  Laney :  All  right.  Thank  you,  Doctor.  May  I 
just  return  these? 

Q.  Now,  Dr.  Goss,  I  will  ask  you  whether  about 
April  30th,  1948,  you  again  took  X-Rays  of  Mr.  T.  J. 
Hughes  and  made  a  study  of  his  condition'? 

A.    What  was  that  date? 

Q.  Well,  in  '48,  I  believe  April  30th  or  there- 
abouts. A.     No,  not 

Q.    What  date  was  it? 

A.     Not  April,  it  was 

Q.     September  of  '48.  I  am  informed  that  these 
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are  in  a  different  envelope  from  what  they  originally 
came.  Now,  Doctor,  I  will  show  you  a  certain  en- 
velope here  and  ask  you  if  all  of  these  are  your  X- 
Ray  pictures  of  Mr.  Hughes  in  the  year  '48.  Then, 
if  they  are,  I  will  have  them  marked  for  identifica- 
tion. I  don't  want  some  in  that  are  not  at  the  same 
time. 

A.    Yes,  these  were  all  made  in  '48. 

Mr.  Laney :  Then  I  will  ask,  if  it  please  the  Court, 
the  envelope  containing  those  I  should  [30]  identify 
may  be  marked  for  identification. 

(The  documents  were  marked  as  Plaintiff's 
Exhibit  9  for  identification.) 

Q.  (By  Mr.  Laney)  :  Well,  this  exhibit,  these  in 
Plaintiff's  9  for  identification  that  you  have  just 
identified,  I  will  ask  you  whether  they  are  true  and 
accurate  X-Rays  of  this  same  patient,  T.  J.  Hughes  f 

A.    Yes. 

Q.     Made  in  '48?  A.     Yes. 

Mr.  Laney:     I  will  offer  them  in  evidence. 

Mr.  Hull:  We  object  to  these  on  the  ground  they 
have  no  bearing  on  this  case.  The  disability  period 
here  involved  in  this  litigation  ends  January  1st, 
1948,  so  it  is  outside  of  the  scope  of  the  issues  in  this 
case. 

Mr.  Laney:  This  condition,  may  it  please  the 
Court,  is  a  condition  and  a  continuing  condition,  and 
then  we  will  prove  that  it  did  continue  in  the  mean- 
time and  at  all  times. 

The  Court :    All  right,  they  may  be  received. 
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(The  documents  were  marked  as  Plaintiff's 
Exhibit  No.  9  in  evidence.) 

Q.  (By  Mr.  Laney)  :  Now,  Dr.  Goss,  I  am  a  little 
confused  in  my  mind  as  to  when  you  took  these  [31] 
pictures  that  are  Plaintiff's  Exhibit  9  for  identifica- 
tion. A.     September  30th,  1948. 

Q.  And  what  did  you  find  from  those  pictures  and 
from  your  study  of  them? 

A.  I  found  the  same  condition  present  which  I 
have  described  with  reference  to  the  films  made  in 
'38,  which  is  known  as  osteo  arthritis.  In  these  films 
the  arthritis  has  increased  in  extent,  which  usually 
takes  place  as  a  man  grows  older. 

Q.  That  is,  in  the  event  he  has  this  kind  of  arth- 
ritis— that  is,  it  increases  if  he  has  arthritis  ? 

A.    Yes,  usually,  yes. 

Q.  Well,  will  you  explain  to  the  jury  briefly  what 
you  found  and  where  the  increases  were  ?  Now,  that 
picture  is  that — what  is  that? 

A.  This  is  a  picture  of  the  pelvis.  It  shows  the 
same  condition  previously  described. 

Q.  And  wherein  has  that  increased?  Would  you 
explain  that  and  show  it  and  demonstrate  that  to  the 
jury? 

A.  Well,  this  shows — the  only  \Vay  you  could  tell 
whether  it  has  increased  is  to  compare  it  with  the 
other  film,  but  in  our  opinion  there  is  an  increase  in 
this  region  here,  right  here,  [32]  especially.  This  has 
almost  grown  together  in  these  two — two  buds,  and 
this  lateral  view  shows  exactly  the  same  pathology. 
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with  the  increase  in  deposit  of  calcium  between  these 
vertebrae,  and  in  this  case  it  has  practically  grown 
together.  This  is  the  first  lumbar  and  the  last  dorsal 
vertebrae.  This  is  a  side  view  of  the  dorsal  spine.  This 
is  a  part  of  the  vertebrae  just  above  the  lumbar.  That 
extends  from  the  neck  down  to  where  the  lumbar 
vertebrae  begins.  You  can  see  this  condition  here. 

Q.     What  condition? 

A.  Condition  of  arthritis  w^hich  I  have  described 
before.  The  same  condition  is  present  in  all  of  these 
films.  This  is  the  right  elbow  joint.  You  see  quite 
massive  deposits  here.  This  is  the  ulna,  this  is  the 
radius,  and  the  humerus. 

Q.  What  effect  would  that  have  on  the  elbow  in 
your  opinion? 

A.  Well,  the  extent  of  it,  it  would  limit  motion 
of  the  elbow  and  very  likely  would  cause  the  patient 
some  pain,  although  I  don^t  know  about  that  in  this 
particular  case.  This  is  the  right  elbow.  This  condi- 
tion here  is  not  quite  so  marked  as  it  is  in  the  left. 
There  are,  however,  some  arthritic  bone  changes.  [33] 

Q.  Then  as  I  recall  it,  the  right  shoulder  is  worse 
— the  left  elbow  is  worse  than  the  right  ell^ow  ? 

A.  I  don't  think  I  have  a  report  on  the  right 
shoulder. 

Q.     Maybe  not.  Go  ahead. 

A.  This  is  the  right  hand.  You  can  see  that  these 
fingers  out  here  are  quite  markedly  aseptic.  There 
are  more  calcified  nodules  in  this  than  there  were  in 
the  previous  film.  This  is  the  left  hand.  I  think  we 
have  described  that. 
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Q.     I  thought  only  the  right 


A.  Well,  this  is  the  left,  the  left  hand.  These  are 
the  carpal  bones  here,  those  are  the  phalanges  or 
bones  of  the  fingers. 

Q.    What  do  you  find  that  is  abnormal  about  that  % 

A.  The  same  condition.  This  is  the  right  foot.' 
These  are  the  tarsal  bones  here  with  arthritic  changes 
there,  here  and  some  in  the  phalanges  of  this  foot, 
also  here  in  the  heel  bone,  and  between  that  they  call 
the  metatarsal  bone.  This  is  the  left  foot  which  also 
shows  the  same  condition  of  arthritis.  Here  is  this 
spur  down  here  again,  and  then  the  astragalus,  the 
other  tarsal  bone  showing  here.  These  are  pictures 
of  the  right  knee,  and  this  view,  this  lateral  view  you 
find  calcification  [34]  of  the  patella  ligament,  and 
also  I  see  buds  on  the  upper  margin  and  the  lower 
margin  of  the  patella. 

Q.     The  patella  is  the  kneecap  ? 

A.  Kneecap,  and  this  is  the  tibia,  which  is  quite 
pronounced  with  arthritic  thickening  here  and  also 
on  the  tibia.  This  condition  is  also  seen  in  the  an- 
terior-posterior view.  This  is  the  left  knee.  It  is  ap- 
proximately the  same  as  the  right. 

Q.  All  right,  thank  you.  Now,  'Doctor,  I  will  ask 
you  whether  in  your  opinion  this  arthritic  condition 
that  you  found  in  '38  did  continue  continuously  from 
then  until  you  took  them  in  '48  ?  A.    Yes. 

Q,    Except  as  you  say,  it  did  grow  worse  ? 

A.     I  think  it  has  increased. 

Mr.  Laney :     That  is  all. 
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Cross-Examination 
Mr.  Hull: 

Q.  Dr.  Goss,  is  Thomas  Hughes  a  patient  of 
yours  ?  A.     Pardon  ? 

Q.     Is  Thomas  Hughes  a  patient  of  yours  ? 

A.     No.  [35] 

Q.     Have  you  ever  attended  him  professionally  ? 

A.     No. 

Q.  Do  you  engage  in  the  general  practice  of  medi- 
cine and  surgery,  or  is  your  practice  limited  to  X- 
Rays? 

A.  No,  my  practice  is  limited  to  X-Ray  and  lab- 
oratory diagnosis  alone. 

Q.  You  never  made  a  physical  examination  of 
Thomas  Hughes,  did  you  f  A.     Physical  ? 

Q.    Yes.  A.     No. 

Q.  Nor  any  other  laboratory  examination  other 
than  those  X-Rays,  is  that  correct?  A.     Yes. 

Q.  Now,  when  you  referred  to  this  arthritic  con- 
dition and,  particularly  when  you  were  describing  the 
pelvic  region  and  the  lower  extremities,  you  used 
the  term,  as  I  call  it — recall  it,  hypertrophic  arthri- 
tis; correct?  A.     Yes. 

Q.  And  then  in  one  or  two  instances  you  also  used 
the  term  '^osteo  arthritis,"  is  that  correct? 

A.     That  is  right. 

Q.  Are  they  synonymous,  do  they  mean  the  same 
thing?  [36] 

A.  The  term  ' '  osteo-arthritis ' '  is  the  general  term 
used  for  all  arthritic  lesions,  and  the  hypertrophic 
arthritis  is  one  in  which  there  is  a  rather  pronounced 
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increase  in  the  calcium  deposits  in  various  regions 

of  the  body,  usually  around  the  joints. 

Q.  And  you  are  now  talking  about  hypertrophic- 
arthritis?  A.     That  is  right. 

Q.  That  is  the  one,  the  type  which  is  characterized 
by  pronounced  increase  in  calcification ;  correct  ? 

A.    Yes. 

Q.  Hypertrophic  arthritis  is  a  disease  of  old  age, 
is  it  not  ?  A.     No,  not  entirely,  no. 

Q.  Well,  isn't  it  true  now.  Dr.  Goss,  that  at  least 
75  per  cent  of  the  men  past  50  have  arthritic  changes, 
hypertrophic  arthritis  ? 

A.  They  have  some  form  of  arthritis.  Hyper- 
trophic form  may  not  eventuate  until  later  on,  but 
usually  men  around  50  on  up  have  some  form  of 
arthritis. 

Q.  I  presume  you  know  many  men  beyond  50 
years  of  age  who  have  hypertrophic  arthritis,  who 
are  gainfully  employed  in  occupations  and  busi- 
nesses, [37]  isn't  that  correct?  A.     Yes,  I  do. 

Q.  Now,  as  a  man  grows  older  it  is  natural  for 
these  hypertrophic  changes  to  evidence  themselves 
like  they  have  in  this  case,  isn't  that  true? 

A.  It  is  natural  for  them  to  increase  in  severity, 
yes. 

Q.  Now,  do  you  know  whether  or  not  these  1948 
films  that  you  have  testified  about  were  ever  sub- 
mitted to  the  Mutual  Life  Insurance  Company,  the 
defendant  in  this  case? 

A.    I  have  no  personal  knowledge  that  they  were. 


The  Mutual  Life  Ins.  Co.  of  N.  Y.  81 

(Testimony  of  Dr.  H.  L.  Goss.) 

They  may  have  been,  but  I  don't  know  that  they 

were. 

Q.  What  is  true,  that  the  '38  pictures,  they  were 
sent  to  the  Company,  were  they  not,  or  do  you  know  ? 

A.     No,  I  don't  know. 

Q.  Well,  let  me  ask  you  this.  Dr.  Goss:  Do  you 
know  whether  or  not  during  the  time  of  the  ten- 
year  interval,  between  '38  and  1948,  you  or  any 
physician  or  surgeon  that  you  are  associated  with 
took  any  other  X-Rays  of  the  portions  of  the  anat- 
omy of  Mr.  Hughes  that  you  have  testified  concern- 
ing? [38] 

A.  I  think  a  set  of  films  were  made  by  the  Path- 
ological Laboratory.  What  doctor,  I  am  not  able  to 
state  unless  it  was  Dr.  J.  H.  Patterson.  I  think  there 
was  another  set  made. 

Q.     But  you  don't  know  anything  about  those? 

A.     I  don't  know  of  my  personal  knowledge. 

Q.  In  other  words,  the  only  pictures  you  took 
were  in  1938  and  1948,  is  that  right  ?  A.     Yes. 

Q.  Did  you  personally  take  both  of  those  sets  of 
pictures  ? 

A.  Well,  they  were  all  taken  under  my  direction. 
I  took  personally  the  first  set  and  my  radiologist 
took  the  second  set,  but  it  was  under  my  supervision. 

Q.  Are  you  associated  with  Dr.  Patterson  in  the 
practice  of  medicine?  A.     No,  I  am  not. 

Q.  And,  these  two  sets  of  X-Rays,  one  in  '38  and 
the  other  set  ten  years  later,  in  the  Fall  of  this  year, 
are  the  only  sets  of  X-Rays  that  you  took  of  Mr. 
Hughes,  is  that  right  ? 
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A.     That  is  my  memory,  yes. 

Mr.  Hull:     That  is  all.  [39] 

Redirect  Examination 
Mr.  Laney: 

Q.  Dr.  Goss,  counsel  brought  from  you  that  a 
man  past  50  years,  at  times,  had  some  arthritis.  Is  it 
normal  or  ordinary  for  them  to  have  any  such  ar- 
thritis as  manifested  in  these  pictures  ? 

A.  I  would  not  think  so  to  such  extent  as  is 
shown  here. 

Mr.  Laney :    That  is  all. 

Mr.  Hull:    That  is  all,  Dr.  Goss.  Thank  you. 

Mr.  Laney:    Dr.  Patterson. 

DR.  J.  H.  PATTERSON 
was  called  as  a  witness  on  behalf  of  the  plaintiff,  and 
being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
Mr.  Laney: 

Q.     What  is  your  name,  please,  sir? 

A.    J.  H.  Patterson. 

Q.     What  is  your  profession? 

A.     Physician  and  surgeon. 

Q.  Are  you  duly  licensed  as  a  physician  and 
surgeon  and  practicing  here  in  Phoenix,  Arizona  ? 

A.     Yes,  sir. 

Q.  How  long  have  you  been  practicing  as  a  [40] 
physician  and  surgeon  in  Arizona  ? 

A.     Since  '28. 

Q.  Were  you  first  admitted  here  in  Arizona  when 
you  came  out  of  college  ?  A.     Yes,  sir. 
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Q.  And  what  college,  if  any,  are  you  a  graduate 
of? 

A.     St.  Louis  University  and  Cincinnati. 

Q.     That  is  a  medical  college?  A.    Yes. 

Q.  Now,  Dr.  Patterson,  do  you  know  Mr.  T.  J. 
Hughes,  the  plaintiff  in  this  case? 

A.    Yes,  sir. 

Q.    And  has  he  ])een  a  patient  of  yours  ? 

A.    Yes,  sir. 

Q.     Since  about  when? 

A.     Oh,  I  think  since  about  '35. 

Q.  Now,  I  will  ask  you  whether  you  have  ex- 
amined various  X-rays  of  Mr.  Hughes  that  have 
been  made  down  through  the  years  at  various  times  ? 

A.    Yes,  sir. 

Q.  Now,  there  is  some  X-rays  here — pardon  me — 
I  ask  that  these  be  marked  for  identification. 

(The  X-rays  were  marked  as  Plaintiff's  Ex- 
hibit 10  for  identification.) 

Mr.  Laney:  Q.  Showing  you  Plaintiff's  10  for 
[41]  identification  here,  purportedly  taken  by  the 
Pathological  Laboratory  of  the  patient,  T.  J.  Hughes, 
I  will  ask  you  whether  those  were  taken  pursuant  to 
and  under  your  direction? 

A.  Yes,  they  were  taken  at  the  instigation  of  my 
father  and  myself,  who  were  practicing  at  that  time. 

Q.  And  I  will  ask  you  whether  you  have — they 
were  taken  in  the  due  course  of  your  medical  prac- 
tice in  order  to  inform  yourself  as  to  the  condition 
of  this  patient  ?  A.    Yes,  sir. 

Q.     That  was  back  in  '35?  A.     Yes,  sir. 

Mr.  Laney:    We  will  offer  those  in  evidence. 
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Mr.  Hull:  I  have  no  objection.  I  don't  see  the 
pertinency  of  this  in  '35,  but  I  have  no  objection. 

Mr.  Laney;  I  want  to  show  the  condition  at  that 
time,  and  the  entire  condition.  We  won't  take  very 
much  time  on  it. 

The  Court :    All  right,  they  may  be  received. 

(Thereupon  the  dociunents  were  received  as 
Plaintiff's  Exhibit  10  in  evidence.) 

Mr.  Laney:  Q.  Now,  Dr.  Patterson,  back  there 
in  '35,  what  did  you  find  as  to  the  condition  of  [42] 
this  patient,  T.  J.  Hughes'? 

A.    You  want  me  to  put  these  on  the  screen  there "? 

Mr.  Laney:  Yes,  I'd  like  to  have  you  explain 
them,  please. 

(Thereupon  the  witness  placed  the  X-ray  plate 
in  the  screen.) 

A.  You  can  see  beginning  arthritis  here  in  both 
the  hip  joints  with  a  fuzziness  there,  and  you  can  see 
it  down  along  the  lower  part  of  those  bones  here  in 
what  we  call  the  pubic  and  ischial  bones.  There  isn't 
much  change  along  in  these  places  here.  It  is  begin- 
ning to  get  a  little  feathering  here  all  around  across 
the  hip  bone  there  and  you  can  see  a  little  bit  there, 
you  can  see  a  little  bit  there,  a  very  small  amount 
there,  and  you  can  see  it  beginning  to  feather  out  a 
little  bit  there  and  around  in  there,  and  also  around 
in  the  pubic  bone  there. 

Q.  And  then  in  just  a  general  way  will  you  show 
the  others'? 

A.     Here  is  a  little  bit  more,  according  to  this 
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showing.  This  is  taken  from  the  side  of  the  liunbar 
vertebrae,  the  part  from  the  chest  down  to  the  hips. 
You  can  see  this  is  the  normal  contour  of  the  bone. 
You  can  see  here  where  it  is  lipping  [43]  out  and 
here  Avhere  it  has  lipped  out  very  prominently,  and 
here,  pretty  far  out  there.  There  is  the  same  condi- 
tion there  and  a  little  bit  right  there.  Now,  this  is 
taken  anterior  and  posterior,  taken  from  the  front 
to  the  back.  You  can  see  a  little  bit  of  lipping  of  the 
same  bone  I  showed  to  you  before.  It  is  not  very 
prominent  in  this.  There  is  another  picture  just  like 
the  other  one  taken  at  a  slightly  different  angle  which 
shows  about  the  same  thing. 

Q.  Now,  Dr.  Patterson,  in  the  course  of  your 
studying  of  this  patient's  case,  I  will  ask  you  if  you 
were  treating  him,  he  was  your  patient  and  you  were 
endeavoring  to  help  him  ?  A.     Yes,  sir. 

Q.  Now  I  will  ask  you  whether  in  the  course  of 
your  endeavoring  to  help  him,  you  made  studies  of 
the  X-ray  pictures  as  we  laymen  would  call  them, 
that  were  taken  in  '38,  the  ones  that  were  introduced 
in  evidence  as  Plaintiff's  Exhibit  8  here;  did  you 
study  those  ?  A.     Yes,  sir. 

Q.  Now,  Doctor,  I  will  ask  you  to  tell  the  jury 
what  you  know  of  your  own  knowledge  of  this  man's 
condition  and  how  he  acted,  w^hether  he  got  better, 
had  progressed,  and  what  about  his  pain  and  what 
[44]  a])out  his  disability?  Go  ahead  and  tell  us. 

A.  Well,  I  have  been  taking  care  of  him  since 
'35,  and  the  condition  that  he  is  suffering  from  is 
chronic  multiple  hypertrophic  arthritis,  and  the  con- 
dition has  gotten  progressively  worse,  and  he  has 
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gotten  to  the  point  to  where,  a  number  of  years  ago, 

he  became  totally  disabled,   in  my  opinion,  from 

working. 

Mr.  Hull:  Your  Honor  please,  I  move  to  have 
that  statement  stricken  from  the  record  unless  he 
defines  Avhat  he  means  by  'totally  disabled." 

The  Court :    All  right,  disregard  it. 

Mr.  Laney :    What  is  your  Honor's  ruling? 

The  Court:    The  objection  is  sustained,  of  course. 

Mr.  Laney:  All  right,  now.  Dr.  Patterson,  go 
ahead  and  explain  what — 

A.  Well,  he  has  been  under  my  treatment  and  we 
have  given  him  all  kinds  of  treatment  to  try  to  al- 
leviate this  pain  and  suffering  that  he  has,  and  as  in 
most  of  those  cases,  we  are  rather  helpless,  we  have 
not  been  able  to  do  much  for  it.  He  has  gotten  pro- 
gressively worse. 

Q.  Now,  Doctor,  we  will  start  with  his  right 
shoulder  and  his  right  arm.  Will  you  describe  that 
to  the  jury,  how  that  is  and  how  he  can  use  [45] 
it,  or  whether  he  can  use  it  ? 

A.  Well,  he  can.  You  can  see  on  the  X-rays  there 
has  been  an  increase  in  the  deposits  of  calcium  in 
nearly  all  of  his  joints  and,  of  course,  through  exer- 
cising, even  though  it  is  painful,  he  is  able  to  keep 
motion  in  those  joints,  but  he  can't  use  them  for 
very  long  at  a  time,  because  they  give  him  too  much 
pain  and  it  aggravates  the  condition. 

Q.    And  that  is  true,  is  it,  of  all  of  those  joints  ? 

A.    Yes,  sir. 

Q.  And  if  he  should  endeavor  to  take  any — do 
any  work  that  required  physical  effort  or  work,  what 


The  Mutual  Life  Ins.  Co.  of  N.  Y.  87 

(Testimony  of  Dr.  J.  H.  Patterson.) 

would  you  say  as  to  whether  it  would  cause  pain 

and  what  effect  it  would  have  on  his  health? 

A.  Well,  it  makes  him  feel  worse  and  it  makes 
him  have  to  go  to  bed  at  times  when  he  tries  to 
exercise  too  much  or  tries  to  do  anything. 

Q.  And  what  would  you  say  as  to  his  ability  even 
to  sit  at  a  desk  and  write  and  hold  down  a  job? 

A.  "Well,  due  to  the  arthritis  in  his  shoulder  and 
in  his  elbow  and  his  hand,  it  would  be  very  difficult 
for  him  to  do  it.  It  would  be  hard  for  him  to  try  to, 
because  if  he  tries  to  use  those  [46]  joints,  it  makes 
it  just  that  much  worse. 

Q.  What  have  you  to  say  as  to  his  ability,  we  will 
say,  from  '35  right  on  down  to  the  present  time,  to 
walk,  to  walk  about  on  the  ranch  or  farm? 

A.  Well,  in  spite  of  any  treatments  we  have  given 
him,  it  has  gotten  progressively  worse. 

Q.  And  what  have  you  to  say  as  to  what  effect 
on  him  it  would  have  if  he  tried  to  walk  about  his 
ranch  to  any  extent? 

A.  Well,  it  aggravates  the  condition  that  is  pres- 
ent. 

Q.  And  what  would  you  say  as  to  whether  it  is 
painful  or  not  ? 

A.  Well,  of  course,  as  a  subjective  symptom,  but 
he  has  every  reason  to  have  pain  there  from  the 
evidence  we  have  on  the  X-ray. 

Q.  Now,  his  condition  as  shown  by  the  X-rays,  is 
that  a  normal  condition  for  a  man  of  his  age  ? 

A.    No,  sir. 

Q.  And  then.  Doctor,  as  to  the  X-rays  taken  in 
'38,  if  you  would  be  good  enough  to  step  this  way, 
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now,  being  in  evidence  as  Plaintiff's  Exhibit  H,  did 
you  make  a  study  of  them  in  the  course  of  your  en- 
deavoring to  treat  this  man?  A.     Yes. 

Q.  Will  you  explain  briefly  to  the  jury  some  of 
[47]  these  and  what  effect  they  would  have,  in  your 
opinion,  on  him? 

A.  Now,  you  can  see — if  you  remember  the  side 
view  of  the  lumbar  vertebrae  that  T  showed  you  in 
'35,  you  can  see  where  this  is  grown  to  where  it  is 
together  down  to  along  in  here  and  lipping  over 
there,  and  accentuating  that  on  this,  it  is  just  pro- 
gressive. 

Q.     What  about  the  rest  of  them  ? 

A.  Well,  they  show  the  same  progression.  You 
can  see  there,  as  you  will  remember  I  pointed  out 
on  an  earlier  film,  there  is  a  little  feathering  and  a 
little  more  marked  there,  along  in  there,  along  in 
those  areas;  much  more  in  there.  You  can  see  the 
anterior  lateral  view,  looking  fromi  the  front  to  the 
back,  much  more  haziness,  very  cloudy,  almost  grown 
together  along  in  there.  That  shows  the  same  thing, 
only  more  clear.  That  shows  it  grown  completely 
together,  right  in  there. 

Q.     That  would  be,  then,  a  stiff  back? 

A.  Yes,  between  those  joints  it  is  immovable. 
Now,  here  it  shows  an  X-ray  of  his  right  shoulder. 
It  shows  a  very  marked  growth  of  calcium,  deposit 
of  calcium  there  around  his  shoulder  joint,  around 
the  bursa  underneath  and  all  along  through  there. 
That  is  a  picture  of  his  left  hand  there.  It  does  [48] 
not  show  much  arthritis  present  in  that  one.  It  is 
just  a  little  bit  along  in  there  and  some  along  in 
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there.  You  can  see  a  small  amount  in  there,  some  up 
in  this  one.  It  is  not  very  extensive  in  that  one.  That 
one  shows  about  the  same  thing,  a  fair  amount  there. 
You  can  see  a  little  there,  some  growth  there,  but  it 
is  not  viewed  extensively  there. 

Q.  From  your  study  about  the  right  hand,  what 
did  you  notice  ? 

A.  Well,  I  haven't  got  the  pictures  on  that.  Now, 
this  shows  another  view  here  of  the  left  hand,  which 
shows  much  more  marked  on  the  side  view.  You  can 
see  a  lot  of  it  there,  a  lot  of  it  in  these  joints  here 
when  you  take  it  from  the  side.  It  is  paramount  in 
that  one  there.  It  shows  more  from  the  side  than  it 
does  from  the  anterior-posterior.  There  you  can  see 
a  rather  marked  amount  of  arthritis  along  in  here, 
along  in  those  places  there  in  the  joints  and  some 
in  there,  and  there  is  a  spur  back  here,  a  growth. 

Q.     That  is  on  his  heel? 

A.  Yes,  sir,  a  good  deal  here  even  in  the  soft 
tissues  there  around  his  ankle  joint.  You  can  see 
here  a  good  deal  of  it  there,  the  joint  along  in  there. 
I  think  we  showed  this  one.  [49] 

Q.     That  is  the  right  shoulder  ? 

A.     Right  shoulder. 

Q.  Now,  Doctor,  in  the  course  of  your  study  of 
this  case,  have  you  examined  those  that  were  taken 
more  recently  in  '48  ?  A.    Yes,  sir. 

Q.  Will  you  just  briefly  explain  them,  being 
Plaintiff's  Exhibit  9? 

A.  There  is  one  of  the  left  hip  or  left  knee,  show- 
ing growth  along  in  here  in  the  joints,  along  in  there. 
This  shows  a  better  view  of  the  same  one  taken  from 
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the  side.  You  can  see  all  kinds  of  arthritis  there  and  a 
lot  of  it  around  the  kneecap  there.  This  is  even  in 
the  soft  tissues  out  here.  That  shows  approximately 
the  same  on  the  right  side,  arthritis  along  in  the 
kneecap  there.  That  is  anterior-posterior.  It  does  not 
show — it  is  al)out  like  the  other  one.  It  is  on  the  right 
side.  This  is  the  left  foot.  Now,  you  can  see  a  good 
deal  of  arthritis  in  there,  that  joint,  around  in  there ; 
a  good  deal  aroimd  there.  That  one  does  not  show 
as  good  as  from  the  side.  Now,  this  is  the  right  side. 
Right  here  it  shows  a  good  deal  more  arthritic  condi- 
tion. It  shows  a  lot  of  arthritis  in  the  ankle  joints 
there  and  down  around  those  carpal  bones  in  the  left 
hand.  It  shows  a  [50]  marked  increase  in  the  change 
in  the  joints  here.  He  has  lost  a  lot  of  calcium  in  the 
bones  because  of  disuse,  and  if  you  just  don't  use 
those  bones  of  the  hand  or  the  body,  they  lose  their 
calcium  content.  That  is  the  reason  these  look  so 
thin,  and  he  has  lost  so  much  calcium  out  of  there 
because  of  disuse,  and  here  is  a  lot  of  arthritis  in 
these  joints.  There  is  a  great  deal  of  feathering,  as 
you  can  see.  A  great  amount  around  the  thumb  there, 
on  the  face  of  it.  A  great  big  amount  there  from  the 
side.  Here  is  the  right  one.  It  shows  a  good  deal  of 
a])sorption  of  the  bone  on  the  right  side  here,  not 
quite  as  bad  as  the  others  in  the  other  hand,  though. 
A  good  deal  of  arthritis  present  there.  Down  in  there, 
that  joint  and  that  joint  is  very  marked.  This  one  is 
very  marked.  This  is  the  left  elbow.  This  is  taken 
from  the  side.  You  can  see  all  kinds  of  arthritis  there. 
Shows  it  there.  This  is  the  right  side,  shows  very 
marked  arthritis  in  the  joint  there,  all  that  feather- 
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ing  there  and  excess  growth  here.  It  don't  show  as 
much  from  the  anterior-posterior  as  it  does  from 
the  side.  This  is  taken  of  the  chest  vertebrae,  taken 
from  the  side  view  here,  and  you  can  see  a  lot  of 
feathering  there,  rather  marked  arthritis.  It  has 
grown  together  there ;  [51]  it  is  bridging  over  in  here 
and  it  is  bridging  over  in  there;  beginning  to  bridge 
there;  got  a  good  deal  of  deposit  back  in  there  and 
down  here  there  is  a  fair  amount  there,  and  here  it 
has  begun  down  in  the  lumbar  region  the  same  as  I 
showed  you  in  the  first  few  films.  You  can  see  how 
marked  it  has  increased  there,  gaping  across  there; 
practically  grown  together.  Here,  it  has  increased 
here,  grown  almost  together  there,  and  there.  Now, 
this  is  taken  of  the  pehds.  You  can  see  the  increase 
in  the  feathering,  a  marked  deposit  around  that  joint 
there  and  also  around  this  joint,  also  very  marked, 
how  it  has  grown  together  on  that  side,  along  in 
here  and  on  this  side. 

Q.  Very  well,  Doctor.  Now,  if  you  will  resume  the 
stand. 

(Thereupon  the  witness  resumed  the  witness 
stand.) 

Q.  Now,  Doctor,  I  will  ask  you  whether  in  your 
opinion  and  from  your  study  of  this  patient  at  any 
time  since  the  year  '35,  this  patient  has  gotten  any 
better  in  his  condition  ? 

A.  The  arthritis  has  gotten  progressively  worse. 
There  are  times  when  under  treatment  that  we  are 
able  to  relieve  him  of  his  pain,  but  it  was  only  [52] 
temporarily  while  we  are  treating  him. 
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Q.  What  do  you  give  him  to  relieve  him  of  pain, 
some  of  the  things  ? 

A.  Well,  we  have  given  him  gold  shots  and  arsenic 
and  various  other  arthritis  preparations  and  also 
have  given  him  some  pills  to  relieve  his  pain,  simply 
just  as  a  reliever.  It  would  not  affect  his  arthritis 
any,  just  to  make  him  comfortable. 

Q.  From  your  study  of  this  patient  will  you  de- 
scribe further  what  pain  he  does  endure  and  give  a 
picture  of  it  to  the  jury? 

Mr.  Hull:  If  your  Honor  please,  I'd  like  to  ask 
a  question  on  voir  dire  first. 

Q.  Dr.  Patterson,  you  can't  determine  pain  ex- 
cept from  what  the  patient  tells  you,  isn't  that  true? 

A.  No,  sir ;  we  have  this  steady  condition  present 
and  we  feel  when  certain  conditions  are  present  we 
feel  it  will  give  pain.  That  is  the  closest  we  can  come 
to  it. 

Mr.  Hull :    Then  I  object  to  the  question. 

The  Court:    All  right,  the  objection  is  sustained. 

Mr.  Laney :  Q.  Then  what,  in  your  opinion,  then, 
from  your  study  of  the  case,  what  have  you  to  [53] 
say  as  to  the  amount  of  pain  that  this  patient  en- 
dures ? 

Mr.  Hull:    The  same  objection. 

Mr.  Laney:  No,  that  is  from  his  study  of  the 
case. 

The  Court:  He  wouldn't  know,  he  wouldn't  know 
except  what  the  patient  told  you  about  the  amount  of 
pain  he  suffered,  would  you  ? 

A.  Your  Honor,  just  like  I  said,  you  can't  feel 
their  pain  for  them,  you  just  know  there  are  certain 
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conditions  present,  and  in  our  experience  it  always 
does  cause  pain  according  to  what  the  patient  says. 
That  is  the  closest  we  can  come  to  it. 

Mr.  Laney:  What  would  you  say  of  an  arthritic 
patient  of  this  sort  if  he  endeavored  to  do  any  work  ? 

A.  Well,  it  would  just  irritate  the  conditions 
present. 

Q .     And  what  about  pain  ? 

A.  Well,  if  it  irritates  the  conditions  present,  that 
brings  a])out  more  inflammation  there  and,  naturally, 
would  cause  more  pain. 

Q.  If  a  patient  of  this  sort  endeavored  to  carry 
on  farming  or  any  other  activity,  what  would  you  say 
as  to  whether  it  would  be  good  for  his  [54]  health 
or  not? 

Mr.  Hull:  Your  Honor  please,  I  object  to  that. 
We  are  not  trying  if  it  would  be  good  for  his  health 
or  not.  That  is  outside  the  point. 

Mr.  Laney:  In  regard  to  that,  if  it  please  the 
Court,  the  patient  does  not  have — 

The  Court:  Your  question  was  "if  he  did  farm 
work  if  it  would  be  good  for  his  health. ' ' 

Mr.  Laney:    Well,  I  will  withdraw  that  question. 

Q.  Now,  if  this  patient  should  engage  in  any 
physical  work,  I  will  ask  you  whether  in  your  opin- 
ion, it  would  have  any  bad  effect  on  his  health  or 
cause  any  pain? 

Mr.  Hull:  Your  Honor  please,  I  am  going  to 
object  to  that  on  the  same  ground. 

Mr.  Laney:    I  will  submit  that  is — 

The  Court :    Not  as  to  his  health.  The  Doctor  testi- 
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fied  he  had  an  arthritic  condition.  All  he  knows  about 

his  health  is  as  far  as  this  record  is  concerned. 

Mr.  Lane}^:  Well,  if  an  arthritic  patient  such  as 
this  plaintiff  does  engage  in  any  physical  activity, 
what  is  the  result  on  him? 

A.     It  is  harmful  to  him. 

Q.     In  what  way?  [55] 

A.  It  gives  him  more  pain  and  aggravates  all  of 
his  joints  that  he  uses.  Sometimes  it  makes  him  so 
sore  that  they  have  to  go  to  bed. 

Q.  I  will  ask  you  whether  in  your  opinion  this 
patient  would  be  able  to  walk  around  the  farm  or  do 
any  work  around  the  farm. 

A.  He  would  not  be  able  to  walk  very  far  without 
having  a  good  deal  of  pain  and  aggravation  of  his 
symptoms. 

Q.  I  will  ask  you  whether  that  has  been  true  of 
this  patient  ever  since  he  had  his  trouble  in  '35  ? 

A.  Yes,  that  has  always  been  his  complaint  to  me, 
when  he  attempted  to  work  it  made  his  condition 
worse  and  he  would  always  have  to  come  in  and  take 
treatments  for  awhile  to  quiet  it  down. 

Q.  Will  you  explain  a  little  further  to  the  jury 
what  that  feathering  and  those  deposits,  and  so  on, 
what  those  are  as  shown  in  the  X-rays  and  in  this 
patient  ? 

A.  It  is  an  excessive  deposit  of  calciiun,  over- 
grow^th  of  bone  structure  there,  and  when  it  gets — 
goes  into  the  joints,  of  course  it  makes  it  very  painful 
for  him  to  try  to  move  it  as  it  is  a  rough  surface, 
because  the  joint  surfaces  are  smooth  and  well  lub- 
ricated by  body  fluid.  When  that  rough  [56]  surface 
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goes  on  there,  naturally,  it  is  hard  for  them  to  use 

those  joints  without  a  great  deal  of  discomfort. 

Q.  I  will  ask  you  whether  in  your  opinion  this 
patient  will  ever  get  any  better  from  this  condition  ? 

A.  No,  the  usual  procedure  is  they  continue  to 
get  worse  until  they  are  absolutely  helpless  in  bed. 

Q.     Then  you  say  his  condition  is  progressing? 

A.     Yes,  sir. 

Q.  Then,  Doctor,  if  we  define  total  disability  as 
such  disability  that  renders  a  patient  permanently 
unable  to  perform  substantial  and  material  acts  of 
his  occupation,  or  any  other  occupation  in  the  usual 
and  customary  manner,  I  will  ask  you  whether  in 
your  opinion  this  patient  is  totally  disabled? 

Mr.  Hull :  If  your  Honor  please,  there  is  no  foun- 
dation laid  for  that  question  and  I  object  to  that. 

Mr.  Laney:  That  is  a  definition  of  it,  within  the 
rules  of  the  Court. 

The  Court :    All  right,  you  may  answer. 

A.  Yes,  I'd  say  that  he  is  permanently  disabled, 
completely  disabled  under  that  definition. 

Mr.  Laney:  Q.  Now,  what  would  you  say  as  to 
his  total  disability?  [57] 

Mr.  Hull:    The  same  objection,  your  Honor. 

The  Court:    He  may  answer. 

A.     Well- 
Mr.  Laney:    Under  that  definition,  is  he  totally 
disabled? 

A.  He  is  totally  disabled  from  doing  any  work 
that  would  be  harmful  to  his  health.  He  could  walk 
around,  but  it  gives  him  pain  if  he  walks  around  too 
much.  He  can't  stay  at  it  too  long,  but  yet  he  is  not 
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completely  helpless  so  far  as  lifting  his  hands  and 
arms,  feeding  himself  and  clothing  himself,  but  any 
of  it  much,  and  doing  any  actual  v;ork  of  any  kind, 
he  just  can't  sustain  himself  on  it. 

Mr.  Laney:    You  may  take  the  witness. 

Cross-Examination 
Mr.  Hull: 

Q.  Dr.  Patterson,  how  long  have  you  know  Mr. 
Hughes  personally?  A.     Oh,  since  about  '14. 

Q.     He  was  a  patient  of  your  Dad's,  was  he  not? 

A.    Yes. 

Q.  And  you  have  been  very  closely  related  socially 
to  Mr.  Hughes  for  many  years  ? 

A.  No,  sir,  I  have  just  known  him  since  I  was 
[58]  a  boy  but  I  have  never  been  socially  acquainted. 
I  have  never  been  to  the  man's  house. 

Q.  Have  you  been  out  to  his  ranch  in  the  last 
few  years  ? 

A.     I  have  never  been  to  his  ranch. 

Q.  Then  when  you  stated  you  don't  know  how 
much  walking  he  could  do  around  his  ranch,  you  are 
referring  just  to  a  hypothetical  situation,  you  weren't 
referring  to  what  you  observed,  that  is  right  ? 

A.     I  don't  think  I  answered  it  that  way,  Mr.  Hull. 

Q.  Maybe  I  misunderstood  you.  What  I  am  try- 
ing to  get  at.  Dr.  Patterson,  is,  and  if  I  am  incorrect, 
you  correct  me,  I  want  to  know  whether  or  not  what 
you  said  with  reference  to  his  ability  to  walk  around 
the  ranch  is  based  on  personal  observation  or  was 
just  based  on  your  opinion? 

A.     It  is  based  upon  my  professional  experience 
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in  taking  care  of  a  lot  of  these  arthrities  over  a  period 

of  20  years. 

Q.  If  it  should  develop  in  the  evidence  in  this 
case  that  Mr.  Hughes  does  walk  around  his  ranch 
and  does  drive  a  tractor  and  does  do  other  substantial 
farm  duties,  then  your  opinion  would  not  be  worth 
much  weight,  would  it,  Doctor?  [59] 

A.  Yes,  I  think  it  would  be  worth  just  as  much 
as  it  was.  I  would  say  he  has  got  a  lot  more  guts  and 
is  a  bigger  fool  than  I  thought  he  was. 

Q.  You  would  not  dispute  those  facts  if  he  did 
do  those  things,  would  you  ? 

A.  Well,  you  know,  there  is  a  diiference  in  a 
person's  susceptibility  to  pain.  Some  of  them  can 
stand  a  lot  of  pain  even  though  it  is  harmful  to  them. 
Others  can't  stand  very  much.  If  he  is  able  to  do 
things  like  that,  I'd  say  he  would. 

Q.  Dr.  Patterson,  that  is  very  interesting,  but  let 
me  ask  you  if  it  is  not  true  that  in  all  cases  of  arthritis 
of  this  type  that  it  is  included  in  the  medical  practice 
to  recommend  to  patients  that  they  indulge  in  a  lot 
of  physical  exercise  ? 

A.  Unles  it  clears  his  joints  up,  it  is  good  for  him, 
but  when  it  makes  them  sore,  it  is  very  harmful  to 
them.  Mr.  Hughes  knows  that  I  have  tried  that.  I 
have  kept  him  limited  and  I  expect  that  is  the  reason 
he  is  able  to  get  about  as  well  as  he  is,  because  we  try 
to  keep  him  going  as  much  as  he  can  without  subject- 
ing him,  and  without  creating  too  much  injury  to 
those  joints,  and  too  much  irritation  to  them. 

Q.    You  told  him  to  exercise?  [60] 

A.     If  he  could  without  harming  or  hurting  him. 
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Q.  How  did  you  determine  how  much  would  harm 
him  and  how  much  would  hurt  him  ? 

A.  It  may  be  he  would  get  pain  and  it  may  be 
he  would  get  a  little  more  exercise,  and  usually  I 
would  recommend  diathermy  there. 

Q.  Doctor,  on  how  many  occasions  have  you  in- 
cluded diathermy  treatments  for  him? 

A.     Well,  according  to  what  my  records  show. 

Q.     Would  you  like  to  get  those  i*ecords  ? 

A.     Might  I? 

Q.  Let  me  ask  you  if  it  is  not  a  fact  that  during 
the  year  1941,  the  year  prior  to  the  time  that  this 
insurance  company  cut  him  off,  if  he  only  came  to 
your  office  three  times,  one  in  January,  one  in  July, 
and  one  in  November? 

A.  Yes,  I  told  him  not  to  come  any  more  than  he 
had  to  because  there  is  no  use  running  up  big  bills, 
]3ecause  the  treatments  were  not  doing  him  any  good, 
because  he  comes  in  when  he  has  so  much  pain,  and 
he  comes  in  and  gets  some  diathermy  treatments. 

Q.  When  you  say  ''he  gets  so  much  pain",  you 
are  testifying  entirely  to  what  he  told  you  ? 

A.     That  is  absolutely  a  fact. 

Q.  Then  if  he  is  not  telling  you  the  truth  and  [61] 
the  whole  truth,  you  are  absolutely  at  a  loss — 

A.  No,  I  believe  a  man  if  he  has  a  condition  like 
this,  it  is  always  the  experience  of  the  doctor  in  these 
cases  that  it  causes  pain.  Doctors  who  have  that 
condition  themselves  know  they  have  pain.  They  have 
patients  they  can  trust  and  they  know  these  condi- 
tions, when  they  are  present,  they  cause  pain.  That 
is  all. 
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Q.  Dr.  Patterson,  isn't  it  true  that  one  of  the 
conditions  that  you  pointed  out  to  this  jury  on  the 
X-ray  was  an  atrophied  condition  due  to  the  fact 
that  Mr.  Hughes  has  not  properly  exercised  that 
particular  joint? 

A.  No,  I  said  he  was  unable  to  exercise  these  be- 
cause they  harm  him  too  much,  gave  him  too  much 
pain. 

Q.     When  you  say  ''harm",  you  mean  only  pain? 

A.  Well,  when  you  have  pain  arising,  you  have 
that  pain  because  you  have  irritation.  You  get  irrita- 
tion from  movement,  and  that  causes  irritation. 

Q.  That  is  not  the  question  though.  Doctor,  that 
I  asked  you. 

A.  Well,  I  am  trying  to  explain  it  to  you;  you 
asked  me  to  explain  it  to  you,  that  is  what  you  asked 
for.  [62] 

Q.    All  right. 

A.  That  is  the  loss  of  calcium  in  the  bones  of  the 
hand  that  I  brought  out  there,  that  I  mentioned  on 
the  X-rays. 

Q.  Dr.  Patterson,  how  many  times  have  you  seen 
this  patient  professionally  this  year, 

A.     Oh,  I  think  about  two,  three  or  four  times. 

Q.  How  many  of  those  times  has  he  been  in  in 
the  last  two  weeks  ? 

A.  Well,  it  has  only  been  one  time  in  the  last 
two  weeks. 

Q.    He  was  in  your  office  yesterday,  wasn't  he? 

A.    Yes,  sir. 

Q.     And  the  day  before? 

A.    I  don 't  know ;  I  didn  't  see  him :  I  don 't  remem- 
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ber  seeing  Mm;  he  might  have  been  there.  I  don't 

know. 

Q.     What  did  you  prescribe  for  this  patient*? 

A.  You  mean  over  the  period  of  years  I  have  been 
taking  care  of  him? 

Q.    Yes. 

A.  Well,  I  have  given  him  all  kinds  of  arthritic 
shots,  arsenic  shots,  gold  shots,  giving  him  relief  of 
pain,  I  have  given  him  diathermy. 

Q.     And  he  kept  getting  worse?  A.    Yes. 

Q.  You  found  him  in  good  physical  condition 
aside  from  the  arthritis? 

A.  We  have  been  unable  to  find  anything  else 
wrong  with  him  other  than  arthritis.  Of  course,  that 
is  enough,  it  is  more  than  I  would  want. 

Mr.  Hull :    I  move  that  the  answer  be  stricken. 

The  Court:    It  may  be. 

Mr.  Hull:  You  found  him  organically  sound  for 
his  age,  didn't  you?  A.    Yes. 

Q.     Found  him  to  be  an  active  man,  did  you? 

A.    Yes,  sir. 

Q.     That  is,  he  was  mentally  alert  ? 

A.     Yes,  sir. 

Q.  And  you  made  several  physical  examinations 
to  determine  those  things,  didn't  you? 

A.    Yes. 

Q.  Isn't  it  true,  speaking  of  these  arthritic  pa- 
tients that  you  have  been  talking  about,  that  walking 
and  exercising  is  beneficial  because  it  keeps  the  rough 
edges  off,  the  spurring  of  those  joints? 

A.  I  think  I  have  answered  that  question  several 
times. 
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Mr.  Hull :    That  is  all,  Doctor. 

Mr.  Laney:  That  is  all.  May  this  witness  be  [64] 
excused  ? 

The  Court :  Yes.  We  will  have  our  afternoon  re- 
cess. Keep  in  mind  the  Court's  admonition  during 
'  the  recess. 

(Thereupon  a  recess  was  taken.) 

(After  recess,  all  parties  as  heretofore  noted 
by  the  Clerk's  record  being  present,  the  trial  re- 
sumed as  follows) : 

THOMAS  J.  HUGHES 
resumed  the  witness  stand  and  having  been  thereto- 
fore duly  sworn,  testified  as  follows : 

Direct  Examination  (Resumed) 
Mr.  Laney: 

Q.  Mr.  Hughes,  you  had  identified  and  was  in- 
troduced in  evidence  Plaintiff's  Exhibit  7,  being  a 
letter  of  June  27th,  1942,  in  which  you  said  you  made 
the  first  payment  under  protest  and  why  you  pro- 
tested. Now,  I  will  call  your  attention  to  six  checks 
and  ask  you  if  those  are  the  checks  for  the  annual 
premium  that  you  paid  on  the  date  each  check  bears 
for  the  years  that  they  show,  that  is,  '42  up  to  and 
including  '47? 

A.  These  are  the  checks  of  $228,  premium  due 
each  year. 

Q.  I  mil  ask  you  whether,  when  you  sent  each 
one  in,  you  did  it  under  protest  and  referred  to  the 
protest  and  letter,  the  letter  of  June  27th,  1942, 
which  is  in  evidence  as  Plaintiff's  Exhibit  7? 

A.    Yes,  that  is  right. 
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Mr.  Laney:  I  will  offer  these  checks  in  evidence, 
may  it  please  the  Court. 

Mr.  Hull:     I  have  no  objection. 

Mr.  Laney:  May  I  put  the  seven  checks  just  in 
the  envelope  together? 

The  Court :     They  may  be  received. 

(Thereupon  the  documents  were  marked  as 
Plaintiff's  Exhibit  11  in  evidence.) 

Q.  (By  Mr.  Laney),  Now,  Mr.  Hughes,  from 
the  time  in  '35,  when  the  Company  as  is  shown  in 
the  evidence,  tirst  admitted  you  were  disabled  under 
the  policy  and  they  paid  it,  you  say  up  until  the 
payment 

Mr.  Hull:  Your  Honor  please,  I  object  to  this 
question,  we  think 

Mr.  Laney:  It  was  preliminary;  I  will  with- 
draw it. 

Q.     You  say  they  did  pay  you  up  to  January,  1942  ? 

A.     They  paid  the 

Q.     Monthly  benefit? 

A.     Monthly  benefits  until  January  1st,  '42. 

Q.  Now,  I  will  ask  you  whether  you  have  got- 
ten [66]  any  better  or  whether  you  have  gotten  worse 
since  they  first  started  paying  them  there  in  '35? 

A.  Oh,  it  has  just  extended  all  over  my  system, 
arms  and  everywhere. 

Q.  I  will  ask  you  this,  then,  whether  it  has  gotten 
better  or  gotten  worse.  A.     A  whole  lot  worse. 

Q.  Now,  I  will  ask  you  whether  up  to  the  time 
when  you  filed  your  suit  in  this  case,  whether  it  had 
progressed  and  got  better  or  whether  it  got  worse  ? 
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A.     Got  worse. 

Q.  Now,  during  all  of  that  time  from  '35  on  to 
the  present  time,  have  you  been  able  to  do  any  work? 

A.     No  work  whatever. 

Q.  Now,  I  will  ask  you  whether  at  times  you  have 
tried  to  work  ? 

A.     Oh,  yes,  several  different  times. 

Q.    What  have  you  tried  to  do  ? 

A.  Well,  I  tried  to  drive  a  tractor  once  and  tried 
to  do  different  things,  and  just  so  much  pain  put 
me  down,  put  me  to  bed. 

Q.  About  how  many  times  if  you  remember,  have 
you  tried  to  drive  a  tractor'? 

A.  Well,  not  very  many  times.  I,  of  course —  [67] 
it  is  hard  to  remember  back  six  years,  but  it  wouldn't 
be  very  many  times  altogether  because  I  wasn't  able 
to,  had  too  much  pain. 

Q.  And  what  effect  did  it  have  on  you  when  you 
tried  to  drive  a  tractor  ? 

A.  Well,  so  much  that  I  just — I  had  to  go  to  ]3ed, 
lie  down,  and  lots  of  time  I'd  lie  down  in  the  field 
while  I  was  out  in  the  field. 

Q.  And  I  will  ask  you  whether  you  recall  one  oc- 
currence of  trying  to  teach  a  Mexican  boy  or  show 
him  how  to  drive  a  tractor,  or  some  boy  how  to  drive 
a  tractor? 

A.  Oh,  yes,  I  got  clear  down  that  time,  I  had  to 
go  to  bed  for  three  or  four  days. 

Q.  What  was  done  to  you  as  a  result  of  this,  what 
did  they  have  to  do  that  night  ? 

A.     I  don't  quite  understand  the  question. 
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Q.  Well,  when  you  tried  to  drive  the  tractor  what 
effect  did  it  have  on  you  that  night  ? 

A.  It  had  the  effect  on  me,  I  had  so  much  pain 
that  I  couldn't  do — I  had  to  go  into  the  house. 

Q.     And  what  did  anyone  do  to  you  for  the  pain  ? 

A.  Well,  my  wife  put  on  that  electric  pad  and 
gave  me  different  kinds  of  aspirin  and  some  other 
different  kinds  of  pills  they  take  for  pain. 

Q.     And  could  you  sleep?  [68] 

A.  Couldn't  sleep  at  night,  many  nights,  never 
slept  at  all. 

Q.  Now,  before  you  became  ill  and  before  '35 
some  time,  what  did  you  do,  just  in  a  general  way? 

A.  Well,  I  ran  a  ranch  over  there  and  I  had  a 
hay  bailer,  I  had  my  own  hay,  I  had  my  own  harvest- 
ing and  thrashing  machine,  I  did  all  of  that  kind  of 
work  and  any  kind  of  work  to  do,  irrigating,  plow- 
ing, or  any  kind  of  ranch  work  there  was  to  do. 

Q.     Well,  since  you  applied  for  your  total  dis- 
ability benefits  there  in  '35,  have  you  been  able  to  do      • 
any  of  that  ?  A.     None  at  all,  none  whatever. 

Q.  And  I  will  ask  you  if  you  do  drive  an  automo- 
bile at  times? 

A.  I  do  drive  a  pickup  sometimes  and  sometimes 
I  drive  my  other  car,  I  go  to  church  Sundays,  but 
very  little.  I  never  drive  to  Phoenix  hardly  any  more. 
This  arm  got  so  bad,  pretty  near  lost  the  use  of  it 
(indicating  left  arm). 

Q.  I  will  ask  you  whether  that  has  been  true  ever 
since  '35? 


The  Mutual  Life  Ins.  Co.  of  N.  Y.  105 

(Testimony  of  Thomas  J.  Hughes.) 

A.  Yes,  and  it  is  bothering  both  arms  and  iDoth 
hips. 

Q.     How  about  your  back  ? 

A.  Well,  in  the  back  it  has  been  awfully  bad.  [69] 
It  just  bothers  all  over  now. 

Q.     How  about  your  feet  and  your  ankles'? 

Mr.  Hull:  Your  Honor,  I  object  to  leading  the 
witness. 

A.  My  feet  and  ankles  is  in  pretty  bad  fix  espe- 
cially when  I  walk,  move  and  walk,  starting  down,  I 
can't  go  any  higher. 

Q.  Well,  now,  driving  a  car,  are  you  always  able 
to  drive  a  car  ? 

A.     Not  always.  I  can't  use  that  arm  at  all. 

Q.     You  are  speaking  of  your  left  arm? 

A.     Yes. 

Q.  How  about  your  ability  to  write  or  do  anything 
that  requires  any  job  that  requires  sitting  and  writ- 
ing? 

A.  Well,  it  hurts  in  my  shoulder  up  here  and 
forearm  here. 

Q.  Well,  can  you  sit  still  for  any  great  length  of 
time? 

A.  Well,  not  very  well,  sit  still  too  long,  I  get 
pretty  stiff  and  goes  to  paining  and  hard  for  me  to 
get  about. 

Q.  Go  ahead,  tell  the  jury  a  little  ])it  further  about 
to  what  extent  this  pains  you,  just  tell  them  exactly 
what  the  facts  are. 

A.  The  pain  is  so  bad — any  of  you  ever  had  a  [70] 
toothache  ?  There  is  no  comparison  to  what  this  pain 
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is,  and  it  bothers  me  whenever  I  walk  or  move,  and 
sometimes  when  I  am — even  now,  sitting  still  now,  it 
would  not  be  so  bad,  but  the  minute  I  start  to  move 
it  starts  to  pain.  I  raise  my  arm  up  (indicating) .  Now 
it  is  pain.  That  is  as  far  as  I  can  go  up  mth.  The 
shoulder  pains  when  I  move  this  arm,  and  the  pain 
in  my  knees  and  ankles  when  I  walk. 

Q.  And  whenever  you  attempt  to  do  any  work 
that  requires  any  physical  effort,  what  effect  has  it 
on  the  way  of  pain — in  the  way  of  pain  ? 

A.  It  has  effect — I  just  have  to  take  a  lot  of  stuff 
for  pain.  Sometimes  lie  down,  go  to  bed. 

Q.     Now,  who  runs  your  ranch  now  ? 

A.  I  have  my  foreman  that  runs  it,  working  fore- 
man, and  he  is  the  one  that  has  been  with  me  from, 
well,  ever  since  the  time  I  got  hurt. 

Q.     What  is  his  name? 

A.     His  name  is  Manuel  Vieremontez. 

Q.     And  he  manages  and  runs  the  ranch  ? 

A.  Well,  he  does  all  of  the  work,  looking  after  the 
ranch,  outside,  everything. 

Q.  Now,  Mr.  Hughes,  I  believe  you  are  a  member 
of  the  Council  of  the  Salt  River  Valley  Water  Users' 
Association?  [71]  A.     Yes,  I  am. 

Q.     How  often  do  you  have  meetings  ordinarily? 

A.  Well,  as  a  general  thing  we  have  what  we  call 
a  quarterly  meeting.  That  would  be  about  four  meet- 
ings a  year,  and  in  some  instances  we  have  what  we 
call  a  special  meeting,  and,  I  don't  know,  sometimes 
we  might  have  one 
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Q.  Were  you  on  the  Council  long  before  you  got 
hurt? 

A.  I  have  been  on  the  Council  for  the  Salt  River 
Valley  Water  Users'  before  I  got  hurt  for  several 
years. 

Q.  Then  I  will  ask  you  whether  you  are  on  the 
School  Board,  your  local  School  Board  there  ? 

A.     Yes,  I  am. 

Q.     And  where  do  you  usually  have  meetings  ? 

A.  Well,  we  have  them  over  at  my  home  lots  of 
times,  and  sometimes  we  have  them  at  the  school,  not 
very  often. 

Q.    Why  do  they  have  them  at  your  home  ? 

A.  Well,  lots  of  times  I  am  not  able  to  go  over 
there. 

Q.  And  when  you  do  go  over,  do  you  always  drive 
your  own  car  or  not  ? 

A.     No,  sometimes  some  of  the  boys  drive  for  me. 

Q.  And  when  you  are  obliged  to  attend  a  meet- 
ing [72]  of  the  Council  of  the  Water  Users'  Associa- 
tion, do  you  always  drive  your  own  car  there  ? 

A.  No,  sometimes  I  come  with  the  members  of 
the  Council  that  live  over  in  Mesa,  and  sometimes 
other  parties.  Some  of  my  neighbors  there  come  and 
other  times  I  would  come  as  far  as  Tempe  in  the 
pickup  and  come  over  on  one  of  the  busses. 

Q.  Now,  Mr.  Hughes,  in  the  course  of  the  man- 
agement of  your  ranch  and  before  you  were  disabled, 
explain  a  little  further  what  you  did.  Did  you  go  out 
in  the  fields — what  did  you  do  ? 
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A.  Well,  I  just  done  all  kinds  of  work  on  the 
ranch  and  went  through  the  fields  and  irrigated  the 
alfalfa  and  wheat,  and  just  done  all  kinds  of  work 
that  a  farmer  would  do.  I  could  do  a  whole  lot  of  it 
even  then,  oh,  many  years  ago. 

Q.    Are  you  able  to  do  any  of  that  work  now  ? 

A.     No,  I  can't  do  it  now. 

Q.  Before  you  were  disabled  what  did  you  do,  if 
anything,  in  the  way  of  repairing  your  own  machin- 
ery there  ? 

A.  Yes,  I  used  to  repair  a  whole  lot  of  the  ma- 
chinery, the  harvester  and  the  bailer. 

Q.     Are  you  able  to  do  any  of  that  now? 

A.     No. 

Q.  Are  you  able  to  walk  out  in  the  fields  and  [73] 
direct  the  Mexicans  or  the  hired  hands? 

A.  Well,  I  haven't  been  out  in  the  fields  for  a 
long  time.  I  don't  do  that  at  all.  I  just  depend  on  my 
men.  I  am  not  able  to  do  it. 

Q.  Before  you  were  disabled  did  you  used  to  do 
any  milking  ? 

A.     Yes,  we  did.  I  milked  several  cows. 

Q.    Are  you  able  to  do  any  of  that  now? 

A.     No. 

Q.    Or  have  you  been  since  '35  ? 

A.     None  whatever. 

Q.    Who  do  you  have  to  attend  to  the  dairy  herd  ? 

A.  I  have  a  regular  man  that  looks  after  the  dairy 
herd  and  does  all  of  the  milking. 

Mr.  Laney :    You  may  take  the  witness. 
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Cross-Examination 
Mr.  Hull: 

Q.  Mr.  Hughes,  what  was  your  occupation  back 
in  '35  when  you  fell  on  the  place  and  injured  your 
back? 

A.  My  occupation  was  a  farmer.  I  was  right  there 
at  my  own  home. 

Q.  Your  occupation  was  that  of  a  farmer  and 
that  of  supervision  of  farms,  isn't  that  true? 

A.  Well,  I  was  just  an  ordinary  farmer  living 
on  that  ranch  running  it.  I  don't  know  what  you 
call  it. 

Mr.  Hull :  I  'd  like  to  have  this  marked  for  iden- 
tification, please. 

(The  document  was  marked  as  Defendant's 
Exhibit  A  for  identification.) 

Q.  (By  Mr.  Hull) :  Your  principal  duties  were 
supervising  farms  at  that  time,  were  they  not  ? 

A.     I  done  everything. 

Q.  Didn't  you  supervise  and  look  after  the  run- 
ning of  a  ranch  and  have  hired  men  and  milkers  and 
other  sorts  of  ranch  hands  to  do  the  actual  physical 
work  on  the  ranch  ? 

A.  I  had  one  man  to  help  me  run  the  ranch,  just 
help  me  do  the  work,  do  the  milking  and  driving 
tractors,  and  everything  else. 

Q.  I  want  to  hand  you  for  identification  Defend- 
ant's Exhibit  A,  and  I  will  ask  you  if  you  signed 
that?  That  bears  your  signature — I  am  just  asking 
you  about  your  signature,  Mr.  Hughes.  You  can  read 
it  if  you'd  like  to. 
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A.     Yes,  that  is  my  signature. 

Q.  Did  you  fill  in  those  blanks — is  that  your 
handwriting  in  there? 

A.  Which  are  you  asking  about  now  ?  Any  special 
one  of  these?  [75] 

Q.  No,  I  want  to  know  if  that  is  in  your  hand- 
writing, that  document. 

A.  Well,  I  think  it  is,  I  mean  I  know  it  is,  that 
signature. 

Q.  Very  well  (taking  document  from  the  wit- 
ness). 

A.  All  right — just  a  minute.  Are  you  ready  for 
this? 

Mr.  Hull :    A\^at  did  you  say,  Mr.  Hughes  ? 

Mr.  Laney :  He  asked  you  if  you  are  ready  for  it. 
You  asked  about  it  and  he  said,  "Just  a  minute." 

A.  I  think  every  bit  of  the  writing  on  that,  I 
think  I  wrote  that  with  the  exception  of  this,  and  if 
I  remember  correctly  on  that,  that  supervision  of 
the  farm,  it  has  been  quite  awhile  ago,  but  I  was  just 
hurting  to  doggone  bad  I  read  that  over  and  I  think 
my  wife's  cousin  either  wrote  some  of  that  in,  it  is 
right  there,  I  believe,  I  am  not  sure,  but  the  rest  of 
the  writing  is  mine. 

Mr.  Laney :    Is  that  offered  in  evidence  ? 

Mr.  Hull :  No,  this  is  your  case,  Mr.  Laney.  I  am 
cross-examining  your  witness. 

Q.  You  were  born  and  raised  on  the  farm,  Mr. 
Hughes?  A.     Yes,  sir. 

Q.  You  have  been  a  farmer  all  of  your  life,  [76] 
haven't  you? 
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A.  Well,  I  have  been  a  farmer  most  of  my  life 
but  not  all  of  it.  As  I  told  you  some  time  ago,  that  I 
worked  some  at  the  mines  and  different  places,  but  I 
still  was  living  on  the  farm  when  I  was  younger. 

Q.  You  were  born  on  a  farm  in  Kansas,  weren't 
you  ?  A.     Yes. 

Q.  And  you  were  engaged  with  regular  farm 
work  back  there  in  Kansas  as  a  boy? 

A.     Oh,  yes. 

Q.  So  your  principal  occupation  during  your  en- 
tire life  has  been  farm  work,  related  to  agriculture, 
isn't  that  true? 

A.     Well,  a  good  deal  of  it,  you  might  say. 

Q.  Now,  in  addition  to  that  you  have  had  the 
equivalent  of  four  years  college  education,  haven't 
you? 

A.  Well,  I  had,  I  don't  know  whether — yes,  I 
expect  you  would,  but  some  of  it  was,  in  them  days 
we  didn't  have  a  high  school,  we  just  had  a  teachers 
college  or  a  normal  school,  and  I  think  that  I  spent 
either  three  or  four  years  in  both  of  those  schools 
together. 

Q.  Did  you  get  a  teacher's  certificate  or  [77] 
degree  ?  A.     No. 

Q.  But  you  spent  a  couple  of  years  in  a  normal 
school  at  Kansas  State  and  a  couple  in  Arizona,  isn't 
that  right?  A.     Yes. 

Q.  And  what  were  you  ma j  oring  in  in  that  study  ? 
Were  you  trying  to  fit  yourself  to  be  a  teacher? 

A.  Well,  I — when  I  first  started  to  college  I 
wanted  to  be — studied  to  be  a  teacher. 
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Q.     Have  you  ever  done  any  teaching? 

A.     No,  I  have  not. 

Q.  You  are  at  the  present  time  president  of  the 
rural  school,  No.  13,  Maricopa  County  ? 

A.     Yes,  I  am. 

Q.     How  long  have  you  been  on  that  school  board? 

A.  Well,  I  don't  know.  I  think  just  about  as  long 
as  I  been  on  the  water  Users'. 

Q.     16  years  ? 

A.  Well,  I'd  have  to  look  up  the  records,  but  I 
think  it  is  a  long  time. 

Q.     Groes  back  prior  to  '35,  isn't  that  true? 

A.     Oh,  I  think  so. 

Q.  Now,  you  attended  board  meetings,  did  you 
not,  on  that  school  board  ? 

A.  I  did  when  I  could.  Sometimes  I  couldn't  [78] 
attend  them  over  at  the  school  house,  and  we  have 
board  meetings  at  my  home. 

Q.  Do  you  recall  since  '41,  starting  with  '42  up 
until  January  of  this  year,  whether  or  not  you  missed 
any  meetings  of  the  school  ])oard  during  that  entire 
23eriod  ? 

A.     I  didn't  get  the  last  part  of  that,  Mr.  Hull. 

Mr.  Hull :  Would  you  read  that,  please,  Mr.  Re- 
porter ? 

(The  last  question  was  read  by  the  reporter.) 

A.  Well,  I  don't  remember  whether  I  did  or  not, 
and 

Q.  (By  Mr.  Hull)  :  Do  you  recall  missing  many 
meetings,  or  missing  meetings  frequently  when  called 
upon? 
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A.  Well,  in  case  they  have  meetings  over  at  my 
home  when  they  want  to  have  them.  I  am  not  able  to 
come 

Q.  It  is  true,  then,  that  so  far  as  you  know,  you 
have  attended  at  least  the  majority  of  the  meetings 
on  that  school  board,  is  that  right  ? 

A.  Well,  to  some  of  them  I  know  I  didn't  attend, 
but  I  couldn't  tell  you  whether  I  attended  the  ma- 
jority of  them,  so  I  don't  remember. 

Q.     When  does  your  term  expire? 

A.  I  think  it  is  two  years  yet,  one  or  two  years. 
I  don't  remember  it.  [79] 

Q.  Now,  in  your  capacity  as  a  member  of  the 
Rural  School  Board  No.  13  of  this  County,  you  have 
passed  upon  such  matters  as  the  budget  for  the  school 
district  ?  A.     Yes. 

Q.  You  have  done  that  each  year  you  have  served 
on  the  board,  is  that  right  ? 

A.  I  don't  think  I  missed  any  of  them — no,  I 
don't  think  I  missed  any  of  them,  but  sometimes  we 
passed  on  that  budget  they  would  come  over  at  my 
home  and  sometimes  we  have  it  down  at  the  prin- 
cipal's home  down  at  Tempe. 

Q.     But  you  do  pass  upon  the  budget  each  year  ? 
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The  Board  does. 

You  are  a  member  of  that  Board  ? 

Yes. 

And  the  President?  A.     Yes. 

How  many  members  are  there  on  that  Board  ? 

There  is  two  more. 

How  many  schools  are  there  in  your  district? 
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A.     Just  U\o. 

Q.  How  about  Rural  School  No.  13,  how  many 
children  do  you  have  there,  do  you  know? 

A.     I  couldn't  recall  just  now  what  we  have  there. 

Q.     About  175,  would  you  say? 

A.  Well,  there  is  over  a  hundred,  I  don't  know 
how  many  over  a  hundred. 

Q.  Do  you  know  how  many  teachers  you  have 
there  ? 

A.     No,  I  don't  just  exactly.  I  couldn't  tell  you. 

Q.     Would  you  say  a  half  dozen  or  more? 

A.     Yes,  I  think  more  than  that. 

Q.  The  other  school  in  that  district  is  the  Guada- 
lupe School?  A.     Yes,  it  is. 

Q.     How  many  children  do  you  have  in  that? 

A.  We  have  about  as  many  over  there  as  we  have 
in  the  other  school. 

Q.  Isn't  a  fact  you  have  twice  as  many  children 
than  you  have  a  Guadalupe  ? 

A.  Well,  we  might  have.  I  made  no  check  of  it 
and  we  won't  until  we  make  the  budget,  and  we  will 
know. 

Q.     When  do  you  make  a  budget  ? 

A.  Well,  it  will  be  along  later  in  the  spring  for 
next  year's  budget. 

Q.  What  do  you  put  in  the  budget  when  you  pre- 
pare this  budget  ? 

A.  Well,  we  put  in  all  of  the  teachers'  salaries, 
expense  of  operation  of  the  school,  [81]  maintenance 
and  expenses,  and  everything  of  that  sort. 
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Q.  You  put  in  there  all  of  the  money  that  you 
expect  to  spend  for  the  next  year? 

A.     Next  year,  yes. 

Q.  Do  you  put  in  there  any  receipts  that  you  ex- 
pect to  get  from  any  source  by  way  of  revenue  to 
offset  your  anticipated  expenses? 

A.  I  don't  think  we  have  been  getting  anything 
except  our  expenses. 

Q.  Now,  at  the  present  time  you  are  building — 
your  school  board  is  building  an  addition  to  the 
Guadalupe  School,  is  that  right  ? 

A.  Well,  they  have  to  do  it  some  time  but  I  don't 
know  whether  they  got  it  going  or  not.  I  haven't 
been  over  there  for  some  time. 

Q.  How  long  ago  did  the  School  Board  purchase 
this  building  for  the  Guadalupe  School  ? 

A.  They  never  purchased  that  building  for  the 
Guadalupe  School. 

Q.     Do  you  have  it  under  lease  ?  A.     Yes. 

Q.  Who  is  the  owner  of  the  land  from  whom  the 
School  Board  leases  that  school? 

A.  The  land  with  the  building  belongs  to  a  lady 
in  Tempe  by  the  name  of  Mrs.  Roberts.  [82] 

Q.  Do  you  know  what  tjrpe  of  lease  the  School 
Board  has  on  that  particular  building? 

A.  Well,  no,  I  don't.  What  do  you  mean,  Mr. 
Hull? 

Q.     I  mean  what  kind  of  lease ;  how  long  a  lease  ? 

A.  Well,  I  think  we  have  got  a  kind  of  long  term 
lease  on  it.  I  don't  know  the  expiration  of  it  or  how 
long  it  runs. 
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Q.  When  did  the  School  Board  take  that  lease; 
the  last  lease? 

A.  Well,  I  think  it  was  probably  a  year  or  more 
ago.  You  see  that  building  belonged  to  a  Mexican 
man  over  there  and  Miss  Roberts  bought  that  build- 
ing and  we  leased  it  from  her.  I  don't  just  remember 
the  date  of  that  lease. 

Q.  You,  and  I  mean  now  the  School  Board,  leased 
from  this  Mexican  prior  to  the  time  that  the  lease 
was  taken  with  this  Mrs.  Roberts  ? 

A.    Yes,  we  did. 

Q.    With  a  man  by  the  name  of  Joe  Soleris  % 

A.     Yes,  that  is  the  boy. 

Q.  You,  yourself,  as  a  member  of  the  Board,  en- 
tered into  negotiations  leading  up  to  the  taking  of 
this  lease,  did  you  not? 

A.  The  Board  passed  on  the  leasing  of  the  build- 
ing from  Miss  Roberts,  but  I  think  before  that  [83] 
time  it  was  just  an  out-and-out  lease.  I  don't  remem- 
ber what  the  lady  there  had  in  mind  about  the  old 
place,  I  don't  remember  seeing  it. 

Q.  What  I  mean,  Mr.  Hughes,  is  you,  yourself, 
discussed  the  terms  of  the  lease  and  the  terms  and 
the  arrangements  that  would  be  made  for  this  build- 
ing? 

A.  Well,  the  Board  discussed  it  {here  together.  It 
wasn't  up  to  me  what  to  do. 

Q.  In  the  building  of  this  new  addition  to  the 
school,  you  have  employed  a  contractor  for  that  job, 
have  you  not,  is  that  right  ? 

A.    Well,  the  other  members  of  the  Board,  I  guess, 
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done  that.  I  don't  know  just  whether  they  had  a  con- 
tractor on  that  or  not,  or  whether  it  is  day  work. 

Q.  Well,  if  any  contract  was  signed,  was  it 
brought  to  your  attention  ? 

A.  Well,  they  might  have  passed  it  up  if  I  hadn't 
been  there  at  the  meeting,  the  last  meetings  that 
they  had  just  before  that.  I  don't  remember.  I  don't 
know  of  a  contract  for  that  building.  I  don't  know 
whether  it  is  put  on  there  by  day  or  whether  it  is 
just  an  out-and-out  price  for  doing  the  work. 

Q.  But  you  do  remember  that  the  School  Board 
was  engaged  in  a  program  for  building  that  addition 
to  that  school,  isn't  that  true,  the  School  Board  of 
which  you  are  a  member? 

A.  Well,  I  don't  know  so  much  al^out  this  last 
one,  but  the  others,  I  do.  This  last  building  you  are 
talking  about,  I  can't  tell  you  about  that.  I  don't 
know. 

Q.  Well,  when  were  those  other  additions  put  in 
there  that  you  are  talking  about  ? 

A.  Oh,  the  other  one  we  built  it  at  different  times. 
I  don't  know  just  what  times  they  were. 

Q.  Were  you  consulted  on  the  arrangements  for 
the  construction  of  the  additions,  Mr.  Hughes  ? 

A.     No,  I  don't  think  so — you  mean  this  last  one? 

Q.  No,  I  am  talking  about  the  other  ones  that  you 
just  mentioned. 

A.  Well,  I  don't  remember  so  much  about  those. 
It  is  just  an  addition  built  on.  I  think  the  whole  board 
passed  on  the  whole  thing  in  one  meeting  for  those 
things. 
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Q.     You  attended  that  meeting,  didn't  you? 

A.  Yes,  and  I  think  it  was  over  at  my  home,  the 
last  meeting  we  had  about  that. 

Q.  Who  presides  at  the  meetings  of  the  Rural 
School  Board  No.  13  when  you  had  those  meet- 
ings? [85] 

A.  Well,  just  the  three  of  us  there  and  we  are 
all  three  trustees. 

Who  was  the  chairman  on  those  occasions  ? 

A.  Well,  it  depends  on  who  the  President  is.  They 
have  been  changed  out  there  sometimes. 

Q.     Well,  you  are  the  President  now? 

A.     Yes,  but  I  haven't  been  all  the  time. 

Q.  Over  the  last  six  or  eight  years  have  you  been 
the  President  most  of  the  time  of  that  School  Board  ? 

A.  Well,  I  don't  think  it  would  go  back  eight 
years.  I  think  probably,  oh,  about  for  that  many.  I 
am  not  sure,  I  can't  tell  you,  Mr.  Hull. 

Q.  What,  in  addition  to  the  things  that  we  talked 
about,  like  the  preparation  of  the  budget  and  the 
matters  of  additions  to  the  schools  and  the  leasing 
of  buildings,  does  the  School  Board  do  over  there; 
what  other  activities  does  it  engage  in  ? 

A.     Well,  not  very  much  that  I  know  of. 

Q.     Well,  do  you  hire  and  fire  teachers  ? 

A.  No,  we  don't,  we  have  a  principal  that  looks 
after  that. 

Q.  What  do  you  do  about  consulting  the  policies 
of  the  School  Board  now  with  reference  to  the  poli- 
cies as  to  hiring  or  firing  teachers?  [86] 

A.     I  think  we  leave  that  up  to  the  Superintendent 
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and  put  the  responsibility  on  the  lady  that  is  the 

Superintendent. 

Q.    And  who  consults  with  the  Superintendent  ? 

A.     The  School  Board. 

Q.  Now,  how  many  school  busses  do  you  operate 
over  there?  A.    We  operate  two. 

Q.  How  long  ago  has  it  been  since  you  acquired 
the  second  bus  ? 

A.  Oh,  we  have  had  a  second  bus,  two  busses  on 
there  for  the  last,  oh,  I  think  four  or  five  years,  prob- 
ably, as  near  as  I  can  remember. 

Q.  Are  you  at  the  present  time,  and  I  am  again 
referring  to  the  School  Board,  negotiating  for  the 
purchase  of  a  new^  International  school  bus,  another 
one  to  supplement  the  two  you  have  ? 

A.  No,  they  have  already  bought  one  a  long  time 
ago,  got  it  in  operation. 

Q.  Who  attends  to  the  hiring  or  firing  of  these 
bus  drivers?  A.     The  principal  of  the  school. 

Q.     You  leave  that  up  to  him  ?  A.    Yes. 

Q.  When  you  have  these  meetings  of  the  School 
Board,  does  the  principal  attend,  the  principals  [87] 
of  the  two  schools,  I  mean? 

A.     You  mean  the  superintendent,  the  principal  ? 

Q.    Yes. 

A.  Yes,  pretty  near  all  the  time  they  attend,  I  am 
pretty  sure,  unless  it  is  something  out  of  the  ordinary 
that  they  might  bring  up. 

Q.  Does  he  keep  the  School  Board  informed  on 
the  matters  within  his  sphere  of  operations  and  the 
operations  of  those  schools  ? 
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A.  Well,  if  they  want  to  do  anything  in  the  way 
of  remodeling  or  building,  they  call  the  School  Board 
out  to  go  and  take  it  up  with  the  school  teacher  be- 
fore they  done  anything. 

Q.  So  the  School  Board  ultimately  desides  the 
policies  of  things  like  that  ? 

A.     Well,  I  think  they  would,  yes. 

Q.  Does  the  School  Board  keep  written  minutes 
of  the  meetings  ? 

A.  Yes,  we  have  those  written  minutes  and  I 
think  they  have  a  book  on  those  minutes.  I  think  the 
principal  has  them  there  on  the  different  meetings 
that  we  have  and  the  minutes  of  the  meetings. 

Q.  Well,  do  you,  as  President  of  the  School 
Board,  sign  those  minutes  as  chairman  of  the  meet- 
ings? [88] 

A.  Well,  I  think  probably  I  signed  some  of  them, 
but  I  don't  remember  we  had  very  many  of  those 
meetings  where  we  had  minutes  signed  that  way. 

Q.  Now,  who  signs  the  vouchers  for  the  expendi- 
tures of  the  Rural  School  District  No.  13  ? 

A.     The  Board  of  Trustees. 

Q.  Isn't  it  true  that  your  personal  signature  has 
to  be  on  all  of  those  checks  *? 

A.  Yes,  it  is  unless  I  am  away  from  home,  I  can't 
be  found — oh,  you  mean  the  vouchers  ? 

Q.     Yes. 

A.  The  trustees  sign  the  vouchers,  sometimes 
there  is  three  of  them  and  sometimes  two.  If  they 
happen  to  be  one  away,  why,  two  signatures  are  on 
there. 
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Q.  But  you  put  your  signature  on  there  as  a 
member  of  the  Board  '^  A.     Oh,  yes,  yes. 

Q.  What  do  those  vouchers  represent,  generally 
speaking,  in  the  way  of  expenditures  ? 

A.  They  represent  money  to  buy  supplies  and 
books,  pay  teachers'  salaries  and  gasoline  for  the 
busses  and  general  expenses  of  operation. 

Q.  Do  they  run  in  rather  sizeable  amounts,  in 
dollars,  per  voucher,  I  mean;  do  they  run  up  into 
big  figures?  [89] 

A.  Well,  not  so  very  large.  Salaries  on  teachers 
are  put  on  a  separate  voucher,  I  think,  and  then  sep- 
arate vouchers  for  the  expenses  or  material  fur- 
nished— for  stuff  that  we  purchase. 

Q.  But  they  will  average  up  to  around  four  or 
five  hundred  dollars,  won't  they,  per  voucher,  on  the 
average?  A.     How  many? 

Q.     Four  to  five  hundred  dollars  per  voucher? 

A.  Oh,  I  think  some  of  them  would  run  higher 
than  that,  I  am  not  sure.  I  couldn't  give  you  a  correct 
answer. 

Q.  Very  well.  You  have  a  secretary  for  the  Rural 
School  Board  No.  13? 

A.  We  have  a  lady  that  keeps  all  of  the  books  and 
everything. 

Q.  Do  you,  from  time  to  time,  consult  with  her 
with  reference  to  these  books  and  records  to  see  if 
they  are  in  shape? 

A.  Well,  not  so  very  much.  We  do  look  over  the 
vouchers  and  see  that  they — the  bills  is  on  there  that 
the  voucher  represents  to  pay. 
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Q.     You  check  the  vouchers  then  against 

A.  Well,  the  Board  generally  checks  those  when 
they  bring  the  vouchers  around  to  sign  them,  gen- 
erally for  bills,  expense,  electricity  and  all  [90]  of 
the  regular  expenditures. 

Q.  How  many  acres  of  irrigated  land  do  you  own 
in  the  Salt  River  Valley  at  the  present  time? 

A.     I  own  412  acres. 

Q.  And  where  are  those  acres  located  with  ref- 
erence to  the  City  of  Phoenix? 

A.    With  reference  to  what? 

Q.     The  City  of  Phoenix  where  we  are  now. 

A.  Well,  it  is  south  and  east  of  Tempe.  It  would 
be  a  better  description  three  and  one-half  miles 
southeast  of  Tempe,  or  about  13  miles,  I  'd  say,  or  12, 
from  southeast — from  Phoenix. 

Q.  Then  it  lies  much  closer  to  Tempe  than  it  is 
to  Phoenix?  A.     Oh,  yes. 

Q.  Now,  is  that  land  divided  up  so  that  a  part  of 
it  w^e  could  call  your  home  ranch  and  the  other  part 
by  some  other  terms?  Do  you  use  those  terms  in  re- 
ferring to  your  ranch  ? 

A.  Well,  those  ranches  were  bought  from  dif- 
ferent people,  and  all  of  the  ranch  on  the  south  side 
of  the  main  canal  that  runs  through  there,  we  call 
that  the  Meyers  Ranch. 

Q.    Well,  how  long  have  you  lived  on  that  ranch  ? 

A.  I  have  lived  there  continuously  from  '17 :  that 
is,  the  early  part  of  the  year.  [91] 

Q.  During  all  of  that  time  has  the  land  been 
cultivated  ? 
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A.     Yes,  sure,  it  has  been  cultivated. 

Q.  And  what  crops  have  been  raised  on  that  land 
over  there*? 

A.  Well,  there  has  been  all  kinds  of  crops,  dif- 
ferent crops  at  different  times.  One  time  it  was  all 
in  cotton,  the  whole  ranch,  and  other  times  it  was  in 
wheat  or  barley  and  different  crops,  and  then  it  has 
been  leased  out  for  vegetables  and  different  things 
like  that. 

Q.  Well,  in  the  past  six  years  have  you  been 
directly  engaged  in  the  raising  of  grain  and  alfalfa  ? 

A.     The  past  how  many  years  ? 

Q.     Six  years. 

A.  We  raised  some  grain,  but  mostly  alfalfa,  be- 
cause we  have  a  dairy  herd  there  that  you  can  feed 
on  that  stuff. 

Q.     You  have  dairy  cows  there,  don't  you*? 

A.    Yes,  we  do. 

Q.     And  what  grains  do  you  raise  on  the  ranch? 

A.  Well,  you  have  to  ask  me  in  what  year.  I  don't 
know.  This  last  year  we  had  barley  and  I  think  the 
year  before  barley,  and  on  the  rest  that  we  had  there 
was  in  alfalfa.  [92] 

Q.  Let 's  get  at  it  this  way,  then.  You  raised  barley 
every  year  for  the  past  ten  or  twelve  years  ? 

A.  I  think  there  was  some  years  we  didn't  have 
any  barley  at  all,  if  I  remember  correctly. 

Q.  Well,  you  would  say  that  primarily  your  crops 
out  there  are  alfalfa  and  barley? 

A.  Well,  it  has  been  for  the  last  two  or  three 
years  there  has  been  alfalfa  and  barley,  but  that  is 
the  land  that  we  have  the  dairy  on,  but  the  land  that 
is  leased  out  to  the  lettuce  companies,  they  change  it 
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around  and  put  in  honeydews  and  lettuce,  and  dif- 
ferent stuff  in  there. 

Q.  Then  you  lease  land  out  in  addition  to  raising 
crops  on  a  part  of  the  ranch,  is  that  correct? 

A.  Yes,  185  acres  that  is  leased  to  the  Hilvert 
Lettuce  Company. 

Q.  I  am  just  talking  about  these  160  acres  that 
you  mentioned  first.  For  the  last  three  years,  then, 
your  crops  have  been  primarily  alfalfa  and  barley,  if 
I  understand  you  correctly,  is  that  right,  Mr. 
Hughes?  A.    You  didn't  state  just  which — 

Q.  Well,  I  mean  the  home  ranch  where  you  live, 
your  main  crops  the  last  three  years,  didn't  you  say 
were  barley  and  alfalfa  ? 

A.  Well,  I  think  so.  On  barley,  well,  there  [93] 
was  one  year  I  believe  we  had  wheat  sometimes  three 
or  four  years  ago,  but  I  can't  remember  back  just 
what  was  in  it,  but  some  was  in  grain  and  some  in 
alfalfa. 

Q.  Well,  since  '35,  have  you  raised  any  crops  on 
the  ranch  different  from  the  type  of  crops  that  were 
being  raised  on  the  ranch  prior  to  the  time  you  got 
arthritis  ? 

A.  Well,  we  have  never  raised  anything  there, 
I  don't  think,  but  we  have  raised  wheat  and  barley 
and  alfalfa,  I  think,  if  I  remember  correctly. 

Q.     How  many  cows  are  included  in  your  dairy? 

A.  Oh,  I  think  there  is  about  60  that  they  milk, 
55  or  60. 

Q.     Sixty  cows  that  you  milk? 

A.     Fifty-five  or  60,  somewhere  along  there. 

Q.     Is  that  an  increase  or  decrease  over  the  num- 
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ber  of  head  of  cows  on  the  ranch,  milk  cows,  before 

you  had  arthritis? 

A.  Well,  I  think  it  has  increased,  I  am  pretty 
sure  it  has. 

Q.     Well,  about  15  or  20  head  ? 

A.  Well,  I  should  say  about  that,  probably  more. 
I  don't  just  remember  what  we  had  there  at  the  time. 

Q.     Now,  do  you  employ  a  man  to  milk  the  cows  ? 

A.    Yes,  I  do. 

Q.     His  name  is  Virgil  Patterson  ? 

A.  Well,  Virgil  Patterson  is  not  working  for  us 
any  more.  He  went  down  to  visit  some  of  his  people 
down  in  Oklahoma.  He  has  gone  for  some  time. 

Q.  During  all  the  time  that  you  have  lived  on  this 
ranch  out  there,  have  you  hired  someone  to  milk  the 
cows?  A.    Yes,  I  have. 

Q.  What  do  you  pay  the  man  who  attends  to  the 
milking  of  the  cows? 

A.  The  man  that  milks  the  cows,  he  gets  $150  a 
month  regardless  of  how  many  cows  he  milks,  and 
he  gets  three  dollars  extra  for  every  cow  over  50 
cows. 

Q.  And  then  in  addition  to  that  he  gets  his  house, 
his  lights  and  his  milk,  milk  for  his  entire  family,  is 
that  right  ?  A.     I  think  so ;  I  think  so. 

Q.  Who  pays  him  this  $150  a  month  for  his 
services  ? 

A.  Sometimes  I  pay  him  and  sometimes  my  wife 
pays  him. 

Q.    You  pay  him  by  check,  don't  you ? 

A.  Yes,  mostly  by  check.  I  think  pretty  near  [95] 
all  the  time  by  check. 
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Q.     Drawn  upon  accounts  in  what  bank  ? 

A.  Well,  sometimes  it  is  on  the  Valley  Bank  here, 
Init  not  very  oftfu:  mostly  on  the  Tempe  Bank. 

Q.  Yell  havt^  an  aci-ount.  tlu-n.  in  tlif  Valley  Bank, 
is  that  ri^ht  ?  A.     Yes. 

Q.     In  Phoenix?  A.     Y'es. 

Q.     Is  that  your  personal  checking  accoimt  ? 

A.  Well,  it  is  just  an  account  where  I  got  the 
money.  Xobody's  cheek  is  recognized  there,  only 
mine.  Well,  it  is  our  own  money,  belong"s  to  the 
coninninity  property. 

Q.  Who  pays  the  man  who  milk><  the  cows  for  this 
three  dollars  extra  per  head  for  cows  above  50  that 
are  milked  ? 

A.  Well,  that  is  paid  him  every  two  weeks.  Some- 
times my  wiff  will  pay  him,  sometimes  I  will  pay 
him. 

Q.  Who  makes  tht^  aceriuntniLi'  to  determine 
whether  or  not  the  mail  has  milked  cows  above  50? 

A.     Well,  he  turns  it  in  himself. 

Q.     Who  does  he  turn  it  in  to  ? 

A.  He  turns  it  in  there  to  me  or  to  my  wife  and 
says  how  many  cows  he  has  over  50  cows.  [96] 

Q.  Then  in  instances  where  they  turn  it  over  to 
yL>u.  do  you  check  it  to  see  whether  or  not — 

A.     Xo,  I  never  bother  about  it. 

Q.     You  take  his  W( u'd  fur  it ! 

A.     I  just  take  his  word  for  it. 

Q.  Yuu  have  milkinii'  machines  on  the  ranch, 
haven't  you  .''  A.     Yes.  we  have. 

Q.     How  many  do  you  have  ? 

A.     We  have  three. 
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Q.  Did  you  at  any  time,  Mr.  Hughes,  personally 
do  any  milking  on  the  ranch  yourself;  did  you  ever 
milk  cows  on  your  ranch?  A.     Personally? 

Q.    Yes. 

A.    You  mean  with  milking  machines  or  by  hand  ? 

Q.     I  don't  mean  that,  no. 

A.     What  do  you  mean? 

Q.  I  mean  did  you  ever  personally  milk  cows  on 
that  ranch  ? 

A.  Well,  before  I  got  hurt  I  used  to  milk  them  all 
the  time. 

Q.    You  did? 

A.  Yes.  That  is,  I  had  a  man  helping  me  and  we 
milked  them  by  hand. 

Q.     When  did  you  buy  the  milking  machines? 

A.  Oh,  I  don't  remember.  We  have  had  them  in 
quite  awhile.  We  bought  two  sets  of  milking  mach- 
ines. We  l)ought  a  DeLaval,  and  that  wasn't  satis- 
factory and  we  didn't  keep  them,  and  then  we  put  in 
a  Surge  machine. 

Q.  Well,  do  you  mean,  Mr.  Hughes,  that  at  one 
time  you  actually  did  the  milking  ? 

A.  I  did  the  milking  before  I  got  hurt.  I  had  a 
man  hel])ing  me.  We  used  to  work  in  the  fields  and 
then  milk  so  many  cows. 

Q.  Even  before  j^ou  had  arthritis  you  merely  as- 
sisted in  the  milking,  is  that  right ;  you  assisted  the 
man  that  did  the  milking,  rather  than  do  it  yourself, 
isn't  that  true? 

A.  I  think  I  done  it  myself  and  the  man  helped 
me,  I  think  that  is  the  way  it  was. 

Q.     I'd  like  to  ask  you  a  question  about  your 


128  Thomas  J.  Hughes  vs. 

(Testimony  of  Thomas  J.  Hughes.) 
deposition.  Now,  Mr.  Hughes,  do  you  recall  the  event 
of  taking  your  deposition  in  my  office  on  July  24th 
of  this  year  ?  A.     Yes. 

Q.  Now,  I  am  going  to  call  your  attention  to 
some  questions  which  appear  on  pages  36  and  37  of 
the  deposition,  and  I  will  ask  you  first  if  at  that  time 
you  were  sworn  to  tell  the  truth  and  the  whole 
truth,  and  nothing  but  the  truth,  were  you?  [98] 

A.     Yes. 

Q.  Now,  on  that  occasion,  I'd  like  to  ask  you  if 
you  were  asked  these  questions  and  if  you  gave  these 
answers:  Now,  if  you  will  just  listen,  please,  I  will 
start  to  read  from  line  17  on  page  36:  ''Question: 
Mr.  Hughes,  you  have  been  milking  your  home  cow, 
haven't  you,  the  milk  for  your  house?  Answer:  No, 
I  get  that  from  the  milking  machines.  Question: 
Didn't  you  milk  a  cow  for  the  milk  for  your  home 
up  until  the  last  year  or  two,  say?  Answer:  No,  I 
don't  remember  of  ever  having  milked  any  cows.  I 
think  they — the  milkers  we  have,  my  wife  generally 
told  them  what  cow  they  wanted  milked  for  the 
house.  AYe  had  some  Jerseys  and  Guernseys,  and 
finally  they  would  bring  in  whatever  milk  she  would 
want  from  a  certain  cow,  whether  it  is  Jersey  or 
Gruernsey  or  Holstein.  The  milk  was  too  rich  from  the 
Guernsey,  we  don't  have  any  Guernseys  or  Jerseys 
now.  Question :  Did  you,  yourself,  ever  do  any  milk- 
ing on  the  ranch?  Answer:  No,  I  never  done  any- 
thing, only  before  I  got  hurt  I  used  to  help  the  man 
with  the  milking,  but  after  I  got  hurt  I  have  never 
been  able  to  do  anything  at  all  in  the  way  of  mUk- 
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ing."  Now,  I  am  asking  did  you  so  testify  on  that 

occasion  ? 

A.  Well,  if  you  got  it  that  way,  I  think  you  [99] 
got  that  wrong. 

Q.  I  haven't,  I  am  not  asking  you  if  I  have  it 
that  way,  Mr.  Hughes.  Let  me  have  the  original 
deposition  so  I  can  show  it  to  the  witness.  I  am  read- 
ing from  line  17  of  page  36,  to  and  including  line  10 
on  page  37. 

A.     What  time  do  you  go  back  to  in  this  thing? 
Are  you  asking  a  question  before  I  got  hurt  or  after 
that? 
*    Q.     Well,  I  am  asking  if  you  have  testified  as  I 

have  read  it  there. 
m     A.     You  asked  this  question:  ''Did  you,  yourself, 

ever  do  any  milking  on  the  ranch?" 
'JL     Q.     That  is  right. 

'      A.     Now,  I  just  told  you  a  little  while  ago  that 
before  I  got  hurt,  I  was  under  the  impression  that 
you  wanted  to  know  if  I  did  any  milking  on  the  ranch 
since  I  got  this  accident,  but  before  this  accident, 
before  I  got  hurt,  I  milked  cows  right  along  on  the 
ranch  and  had  a  man  help  me. 
L     Q.     Mr.  Hughes,  just  let  me  ask  this  question — 
■      Mr.  Laney:    Oh,  we  will  stipulate  that  is  what  he 
said.  We  object  to  it  because  that  is  not  impeaching 
anything.  He  says — ^it  is  just  quibbling  over — 
The  Court:    You  stipulate  that  was  the  answers? 
Mr.  Hull:     Very  well,  I'd  like  to  ask  you,  Mr. 
Hughes,  you  signed  this  deposition,  did  you  not? 
A.     Yes,  sir,  I  did. 
Q.     Well,  you  read  it  over  before  you  signed  it? 
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A.  Well,  I  read  it  over  but  I  should  have  gone 
over  it  again,  I  should  have  if  there  is  an}^  errors  in 
it,  because  I  am  not  here  to  give  you  any  informa- 
tion only  the  facts  what  you  want. 

Q.  Mr.  Hughes,  you  made  some  corrections  in  it 
before  you  signed  it? 

A.  Yes,  I  did.  I  probably  ought  to  have  made 
some  more  in  it. 

Q.  How  long  has  Manuel  Vieremontez  been  your 
foreman  down  there  ? 

A.  Manuel  has  been  working  for  me  before  the 
time  I  got  arthritis. 

Q.     Was  he  the  foreman  before  you  got  arthritis  ? 

A.  No,  he  was  not.  He  just — I  was  looking  after 
the  ranch  myself  and  he  worked  there  for  me. 

Q.  Are  you  paying  him  more  now  than  you  did  at 
that  time?  A.     Oh,  sure,  a  whole  lot  more. 

Q.  Have  his  duties  increased  as  time  has  gone 
by? 

A.  Well,  the  cost  of  living  has  gone  up  and  the 
man  is  entitled  to  more  pay.  [101] 

Q.     How  much  does  he  earn  at  the  present  time? 

A.  Well,  some  weeks  I  think  probably  would  be 
$50  a  week  and  other  weeks  might  be  a  little  less. 
I  couldn't  recall  just  the  amount.  He  turns  in  his 
own  time  and  I  pay  it,  or  my  wife,  pays  it. 

Q.     You  pay  that  by  check  too  ?  A.     Yes. 

Q.  Now,  in  addition  to  the  salary  that  you  pay 
him  you  also  allow  him  the  use  of  the  house  and  for 
lights,  water  and  milk  for  himself  and  family,  is 
that  right?  A.     Yes,  without  any  charge. 

Q.     Has  Manuel  Viermontez  been  with  you  during 
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all  of  this  time  continuously,  without  interruption  ? 

A.     Oh,  yes,  yes. 

Q.  Now,  you  consult  with  your  foreman  from 
time  to  time  with  regard  to  ranch  policies,  don't  you? 

A.  I  don't  consult  with  him  very  much,  because 
he  goes  right  along  and  runs  the  ranch  just  the  same 
as  if  I  wasn't  there.  He  knows  what  to  do.  He  might 
change  some  of  the  fields  and  plant  a  different  crop, 
and  I  tell  him  if  he  wants  to  change  those  fields  and 
plant  different  crops  in  it,  why,  change  them. 

Q.  In  July  of  this  year,  '48,  you  and  your  [102] 
wife  took  an  automobile  trip  to  Santa  Ana,  Cali- 
fornia, didn't  you? 

A.  No,  my  wife  went  over  there,  and  daughter, 
and  later  my  son  and  I  went  over,  the  one  that  is  a 
doctor. 

Q.     You  drove  over  in  an  automobile,  didn't  you? 

A.  No,  I  rode,  I  didn't  drive.  I  never  drove  an 
inch  of  the  Avay. 

Q.     I  mean  you  rode  over  in  an  automobile  ? 

A.    Yes,  I  did. 

Q.    How  long  did  it  take  you  to  drive  over  there  ? 

A.  Well,  I  think  that  we  drove  over  probably,  I 
think  in  one  day,  if  I  remember  correctly. 

Q.     And  you  drove  back? 

A.     No,  I  didn't  drive  at  all. 

Q.     I  mean  you  came  back  in  the  automobile? 

A.    Yes,  I  did. 

Q.  You  were  a  passenger  in  the  automobile, 
weren't  you,  coming  back? 

A.  My  son  was  driving.  It  was  his  car.  I  wasn't 
paying  any  fare. 
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Q.  Did  you  stop  and  rest  on  that  trip  either  going 
to  Santa  Ana,  California,  or  coming  back? 

A.    How  is  that  ? 

Q.  Did  you  stop  to  rest  during  that  trip  going 
[103]  either  way? 

A.  We  stopped  quite  a  little  while  in  Blythe,  over 
here. 

Q.     Was  that  for  meals?  A.     Huh? 

Q.     For  a  meal,  for  eating  purposes  ? 

A.  Well,  we  stopped  to  rest  there  some  and  we 
got  lunch  before  we  left.  I  don't  remember  hoAV  long 
we  stopped. 

Q.  Now,  you  came  back  after  you  had  been  over 
there  a  short  time,  isn't  that  true? 

A.  I  come  back — I  stayed  there  about  a  week,  I 
think. 

Q.  Didn't  you  come  back  because  you  felt  that 
Manuel  Viermontez  and  the  milker  could  not  operate 
the  ranch  without  you  being  there? 

A.  No,  I  come  back  because  I  was  hurting  awful 
bad  with  arthritis.  It  was  just  bothering  me  so  much 
over  there  I  couldn't  stand  to  stay  over  there,  and  I 
had  this  home  leased  over  there  for  a  couple  of 
months,  and  I  couldn't  go  back,  I  wouldn't  go  back 
because  I  had  too  much  pain. 

Q.  Did  you  ever  tell  anybody,  here  in  Arizona 
when  you  came  back  that  you  returned  early  because 
you  could  not  trust  these  two  people? 

A.     No,  I  didn't,  never  told  nobody.  [104] 

Q.  Did  you  go  directly  to  the  ranch  when  you 
came  back  from  this  trip? 

A.    Yes,  we  went  directly  home. 
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Q.  Did  you  check  to  see  what  had  been  done  on 
the  ranch  during  your  absence  ?  A.     Do  what  ? 

Q.  Check  with  your  foreman  to  see  what  had 
been  done  on  the  ranch  during  your  absence? 

A.  No,  I  didn't  check  anything.  I  checked  into 
bed  and  went  to  sleep. 

Q.  Do  you  determine  what  crops  will  be  raised  on 
your  ranch,  or  does  your  wife  do  that? 

A.  It  is  not  often  we  change  crops  on  these 
ranches  and  I  always  talk  to  the  foreman  about  the 
change,  if  any,  if  there  is  any  to  be  made. 

Q.  You  sometimes  make  arrangements  yourself 
for  the  repairs  of  the  buildings  or  machinery  on  your 
ranch,  don't  you? 

A.  We  haven't  been  doing  any  repairs  or  build- 
ing at  all  since  I  got  hurt,  you  might  say,  none  that 
I  know  of. 

Q.  You  don't  recall  of  any  repairs  having  been 
made?  A.     No,  I  don't. 

Q.  Now,  in  addition  to  these  60  cows  which  con- 
stitute your  dairy  herd,  do  you  have  any  steers? 

A.    Yes,  we  have  some  dry  stock. 

Q.     How  many  head  of  dry  stock  do  you  have  ? 

A.  Oh,  I  don't  know  how  many  we  got  now,  prob- 
al)ly  75  calves  and  yearlings  and  different  things; 
probably  a  little  more.  I  don't  just  remember. 

Q.  Does  Manuel  Vieremontez  look  after  those 
cows  ? 

A.     He  looks  after  the  whole  ranch,  everything. 

Q.  Now,  those  75  or  so  head  of  dry  stock  is  an 
increase  in  numbers  over  the  numl^er  of  head  of 
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cattle  that  you  had  on  that  ranch  before  you  got 

arthritis,  isn't  that  right? 

A.  Well,  it  is  an  increase  that  we  have  every  year ; 
that  is,  we  have  livestock  every  year  on  the  ranch 
from  growing  up  calves,  and  sometimes  we  have  more 
than  others. 

Q.  Now,  in  '45  and  '46,  didn't  you  run  short  of 
help  out  there  at  the  ranch,  in  '45  and  '46? 

A.  Well,  I  don't  remember  so  much  about  the 
shortage  of  help.  There  has  been  a  shortage  of  help 
in  the  Valley  all  the  time,  not  only  during  war  time. 

Q.  I  will  ask  you  if  it  is  not  a  fact  that  during 
'45  and  '46  that  you  personally  milked  some  of  the 
cows?  A.     Not  that  I  remember  of.  [106] 

Q.    You  don't  recall  whether  you  did  or  not? 

A.     No,  I  don't  remember  it  at  all. 

Q.     Now,  who  feeds  the  calves? 

A.  Manuel  feeds  the  calves.  The  milkers  that 
milk  the  cows  generally  feed  the  calves  until  they  are, 
oh,  probably  three  or  four  weeks  old,  and  then  the 
rest  of  the  bunch  is  fed  different  feed  and  Manuel 
looks  after  this. 

Q.  You  attended  to  the  feeding  of  six  of  those 
calves,  did  you  not,  during  '48  ? 

A.     Done  what? 

Q.  Feeding  of  six  calves,  a  half  dozen  of  those 
calves,  didn't  you  feed  them  regularly  yourself? 

A.     No,  I  never  did. 

Q.     Do  you  know  Mr.  and  Mrs.  Eddie  Moore? 

A.    Yes,  I  do. 

Q.     They  have  worked  for  you?  A.    Yes. 

Q.    Did  you  have  occasion  to  demonstrate  to  them 
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the  use  of  milking  machines,  how  to  use  milking 

machines  on  your  ranch  ? 

A.  I  don't  think  so.  I  think  the  milker  that  was 
here  before  Eddie  showed  him  how  to  milk  them  and 
I  had  the  Surge  man  send  a  man  over  at  different 
intervals  to  show  him  how  to  operate  those  machines. 

Q.  Who  made  arrangements  with  this  Surge 
Company  ? 

A.     I  called  him  up  and  told  him  to  send  him  over. 

Q.  Do  you  recall  now,  Mr.  Hughes,  whether  or 
not  you  did  demonstrate  the  use  of  milking  machines 
to  these  people? 

A.  I  don't  know.  I  didn't  demonstrate  the  use  of 
milking  machines  that  I  know  of.  T  can't  recall  it. 

Q.  Now,  I  believe  you  stated  you  had  run  a  trac- 
tor on  two  or  three  occasions,  is  that  right? 

A.    Yes. 

Q.  Have  you  l^een  running  a  tractor  at  all  this 
year?  A.     None  that  I  know  of. 

Q.  When  you  ran  the  tractor,  for  what  purpose 
was  it  being  run? 

A.  Well,  I  don't  recall  just  for  what  purpose  it 
was  being  run.  I  think  probably  we  were  putting 
some  borders  up  some  place. 

Q.     What  do  you  mean  by  that,  Sudan  grass  ? 

A.  jSTo,  that  is  the  border  that  keeps  the  water  on 
one  land. 

Q.     AVhen  was  that  done  ? 

A.  Wellj  that  was  this  last  year,  this  last  [108] 
summer. 

Q.  How  long,  speaking  of  days,  did  it  take  you 
to  install  those  borders? 
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A.  Oh,  it  wouldn't  take  over  a  day  to  install  the 
whole  thing,  I  don't  think. 

Q.     Did  you  run  the  tractor  all  day,  personally? 

A.     No,  I  did  not. 

Q.    Who  helped  you  ? 

A.  I  think  there  was  a  young  fellow  by  the  name 
of,  I  can't  think  of  his  name.  We  had  different 
fellows  there  that  drove  tractors  for  us.  I  think  one 
of  Hubert's  or  one  of  Reimer's  mechanics,  tractor 
drivers,  drove  it  most. 

Q.  And  the  tractor  is  used  on  your  ranch  to  cut 
haj,  is  that  right?  A.    Yes,  it  is. 

Q.     And  also  for  disking  purposes'? 

A.     Yes. 

Q.  And  have  you  in  the  last  few  years  operated 
that  tractor  for  disking  purposes? 

A.     For  disking? 

Q.    Yes. 

A.     Yes,  we  use  it  every  year  for  disking. 

Q.  I  mean  have  you  yourself  ran  the  tractor  for 
disking  ? 

A.  I  don't  recall  running  it.  I  might  have.  [109] 
If  I  did,  though,  it  would  be  for  just  a  very  short 
time  because  I  couldn't  run  it  very  long  at  the  most. 

Q.  Well,  have  you,  yourself,  operated  that  trac- 
tor to  cut  hay  during  the  past  few  years? 

A.  No,  there  isn't  any  of  my  men  that  operated 
it  either.  That  hay  cutting  has  all  been  contracted 
out,  different  men  take  a  contract  cutting  that. 

Q.     Who  arranges  for  these  contracts? 

A.    Well,  we  have  a  man  that  cuts  it  and  this 
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foreman  tells  him  when  the  stuff  is  ready  to  cut, 

*'Come  and  cut  it." 

Q.  Do  you  talk  to  the  man  that  does  the  hay 
cutting  ? 

A.  Well,  sometimes  I  do,  sometimes  I  don't  see 
him  at  all. 

Q.  Did  you  make  the  financial  arrangements  with 
him  for  paying  him  for  the  work  that  he  does? 

A.     I  write  the  check  for  him. 

Q.  Well,  do  you  make  the  deal  in  the  initial  in- 
stance as  to  how  much  pay  he  will  get  for  doing  that 
particular  job? 

A.  Well,  it  is  cut  by  the  acre  and  we  know  just 
what  the  man  is  entitled  to  and  I  make  him  a  check 
for  his  money. 

Q.  When  you  say  "we",  you  mean  you  and  your 
wife?  [110] 

A.  Yes,  either  one.  I  don't  know  whether  she 
makes  any  of  those  checks  for  the  man  that  does  the 
hay  cutting  or  not.  She  would  if  I  wasn't  there. 

Q.  Since  you  have  had  arthritis  you  have  ac- 
quired more  land  that  you  had  before  then,  isn't  that 
right? 

A.  Well,  I  don't  just  remember,  but  I  can  get 
the  records  if  you  want  to  know.  I  got  a  deed  to  the 
l^roperty  that  I  purchased. 

Q.  Maybe  this  will  help.  Let  me  ask  you  this, 
Mr.  Hughes :  Do  you  know  whether  or  not  you  pur- 
chased 10  acres  from  Myrtle  Clark  on  July  5th,  1940, 
Myrtle  Clark?  A.    Yes,  I  purchased  that. 

Q.  And  then  did  you  in  '42,  November  of  that 
year,  purchase  160  acres,  the  Northwest  Quarter  of 
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the  Northwest  Quarter  of  Section  26,  where  your 

ranch  is  located,  from  Christopher  T.  Martin? 

A.     I  bought  from  Christopher  T.  Martin  40  acres. 

Q.     Forty  ?  A.    Why,  yes. 

Q.     It  was  not  160? 

A.  I  have  160.  The  rest  of  that  160  I  have  owned 
for  several  years. 

Q.  So  you  purchased  40  acres  from  him  in  '42, 
[111]  is  that  right?  A.     Yes,  it  is. 

Q.  Now,  you  gave  him  a  mortgage  on  the  land, 
did  you  not,  back  ?  A.     I  did. 

Q.     A  $2,000  mortgage?  A.     That  is  right. 

Q.  And  you,  yourself,  signed  the  note  and  the 
mortgage,  is  that  right?  A.    Yes. 

Q.  And  then  later  on  you  became  the  Adminis- 
trator for  the  Christopher  T,  Martin  estate,  didn't 
you  ?  A.    Yes. 

Q.  And  in  your  capacity  as  Administrator  you 
discharged  that  mortgage  ?  A.     I  did. 

Q.  Now,  how  many  acres  of  land,  irrigated  land, 
do  you  lease  to  others  for  farming  purposes  in  this 
community  ? 

A.  I  have  185  acres  leased  to  the  Hilvert  Lettuce 
Company. 

Q.     Hilvert  Company? 

A.     Hilvert  Company. 

Q.  That  is  the  Fred  Hilvert  Distributing  Com- 
pany? A.     Huh?  [112] 

Q.     Fred  Hilvert  Company?  A.     Yes. 

Q.  When  was  the  lease  negotiated  that  is  now  in 
operation  for  that  185  acres? 

A.     I  don't  get  the  question  clear. 
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Q.     When  was  that  lease  entered  into? 

A.  Well,  they  have  an  extension  of  two  years 
commencing  this  last  August,  and  they  had  it  three 
years  before,  so  they  had  it  three  years  and  they  will 
have  it  in  all  about  five  and  there  is  two  years  yet  to 
go,  that  is  this  coming  year,  and  then  one  more. 

Q.  So  that  over  a  period  of  five  years,  including  a 
year  to  go  in  the  future,  the  land  is  under  lease  with 
the  Fred  Hilvert  Company,  the  same  acreage  ? 

A.  Yes,  they  have  had  it  for  two  more  years.  They 
have  had  it  for  three. 

Q.  So  that  last  lease  was  a  written  lease,  a  written 
form  of  lease  ? 

A.  It  is  just  a  form  lease,  but  it  is  not  one  that 
you  would  take  from  a  regular  form  lease,  it  was 
just  one  made  out  on  the  typewriter. 

Q.     Did  you,  yourself,  sign  both  of  those  leases'? 

A.  I  just  signed  the  extension  a  short  time  ago, 
but  the  original  lease  I  signed,  but  I  don't  [113] 
remember  whether  my  wife  signed  it  or  not.  I  can't 
tell  you. 

Q.  Then  at  least  as  to  these  two  leases,  now,  the 
185  acres  with  the  Fred  Hilvert  Company,  you  en- 
tered into  arrangements  yourself  with  these  people 
for  the  leasing  of  that  land,  is  that  right? 

A.  Well,  they  come  to  me,  their  man  wanted  the 
extension  of  the  lease  and  I  signed  the  extension, 
and  gave  it  to  them. 

Q.  What  rent  or  rental  is  received  by  you  on  that 
185  acres? 

Mr.  Laney:    I  object  to  that  as  irrelevant,  going 


140  Thomas  J.  Hughes  vs, 

(Testimony  of  Thomas  J.  Hughes.) 

into  that,  what  rent  he  received  on  liis  land.  It  seems 

it  just  takes  up  the  time  and  it  is  useless. 

Mr.  Hull :    May  I  be  heard  on  that,  your  Honor  ? 

The  Court:    Oh,  he  may  answer. 

Mr.  Hull :    What  is  the  rental  ? 

A.  The  rental  is — ^you  mean  on  the  first  part  of 
the  lease,  now  ? 

Q.  Well,  I  mean  how  much  do  you  get  from  the 
Hilvert  Company? 

A.  Well,  there  is  a  difference  in  it.  The  last  two 
years  extension,  the  Hilvert  Company  pays  for  the 
increase  in  water,  and  before  that,  why,  they  didn't 
pay  any,  so  if  you  want  to  segregate  it.  [114] 

Q.  Well,  I  don't  know  as  I  understand  you,  Mr. 
Hughes.  What  do  you  mean? 

A.  Well,  the  first  lease  was  given,  they  paid  me 
$35  an  acre  a  year  and  I  furnished  them  two  acre 
feet  of  water.  Now,  in  this  extension,  the  water  is 
costing  more  and  it  is  scarce,  and  they  agreed  to  pay 
for  that  increase  in  rates  on  that  water.  Now,  to  give 
you  an  idea  what  that  is,  the  water  used  to  be  $3.50 
an  acre.  Last  year  it  jumped  up  to  $10.00,  so  they 
agreed  to  pay  that  increase,  between  $3.50  and  $10.00, 
which  would  be  $6.50,  so  they  paid  $3.25  more.  In 
other  words,  in  place  of  paying  35,  it  would  be  $38.25 
for  this  coming  two  years.  You  get  the  application 
now? 

Q.  Now,  when  you  say  that  that  was  the  arrange- 
ment, was  that  the  arrangement  that  was  put  in  this 
written  lease  you  are  talking  about? 

A.    Well,  it  is  put  in  the  extension  there. 

Q.     That  was  put  in  at  your  instance,  wasn't  it? 
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A.  Well,  no,  Mr.  Hilvert  knew  of  the  cost  of  more 
water  and  he  says,  ''I  will  just  put  that  in  there  and 
if  that  ain't  satisfactory,  why,  we  will  get  together." 
I  have  known  him  a  long  time  and  he  is  a  pretty  fair 
fellow  to  deal  with,  so  I  just  left  it  up  to  him.  [115] 

Q.     So  you  and  Mr.  Hilvert  arranged  that? 

A.     That  extension  of  the  lease. 

Q.     That  extension  of  the  lease  ? 

A.    Yes,  we  did. 

Q.  Now,  to  whom,  if  anyone,  was  that  land  leased 
prior  to  the  time  that  the  Fred  Hilvert  Company 
took  it  over  four  or  five  years  ago  ? 

A.    Who  was  it  leased  to? 

Q.    Yes. 

A.  I  think  I  gave  you  that  information  once 
before  in  that  record  there,  but  at  any  rate,  there 
was  two  different  parties  that  leased,  the  S.  A.  Ger- 
rard  Company  had  it  for,  I  don't  remember  just 
how  many  years,  and  then  Mr.  Stoutzenberger,  and 
I  don't  even  know,  I  looked  up  the  record,  I  tried 
to  find  out  but  I  couldn't  find  any  of  the  old  leases. 
You  asked  for  it. 

Q.     Yes,  that  is  right. 

A.  Well,  I  am  not  able  to  find  it.  I  don't  know 
whether  they  are — 

Q.  Just  briefly,  then,  Mr.  Hughes,  this  land  we 
are  now  talking  about  was  leased  during  all  of  the 
time  you  have  had  arthritis,  isn't  that  right,  this 
185  acres  ?  A.     I  don 't  think  so. 

Q.  Since  '42,  has  it  been  leased,  the  last  six  [116] 
years  ? 

A.     Well,  I  think  that  Mr.  Hilvert 's  three  years 
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lease,  I  think  before  that  there  might  have  been  one 
year  there  that  the  foreman  had  it  in  barley  or  wheat. 
I  don't  remember  it;  I  can't  recall  about  getting 
those  leases  because  I  have  no  way  of  telling. 

Q.     They  were  written  leases,  isn't  that  true? 

A.     All  the  leases  that  we  made  are  written  leases. 

Q.     Did  you,  yourself,  sign  those  leases'? 

A.     Yes,  I  did. 

Q.     You  made  the  lease  arrangements'? 

A.     Well,  I  signed  the  leases. 

Q.  And  you  can't  find  copies  of  them,  is  that 
correct  ? 

A.  No,  I  can't.  If  you  want  them,  though,  I  be- 
lieve I  can  get  the  one  from  the  Gerrard  Company, 
but  I  doubt  about  the  other  party  because  they  are 
not  here. 

Q.  Mr.  Hughes,  you,  yourself,  handled  them  with 
the  Stoutzenberger  and  with  the  Gerrard  Company 
as  well  as  with  the  Fred  Hilvert  Company  for  the 
leasing  of  these  185  acres'? 

A.  Yes,  but  get  me  this  waj^,  now,  Stoutzenberger 
didn't  have  all  of  that  land,  that  185  acres.  He  [117] 
only  had  85  of  it. 

Q.  No,  the  question  I  asked  you,  Mr.  Hughes, 
w^as,  isn't  it  a  fact  that  you,  yourself,  handled  those 
leases  with  those  people,  that  you,  yourself,  did  that  ? 

A.     Yes.  I  thought  you  meant  the  185  acres. 

Q.     Perhaps  I  did  say  that. 

A.     It  was  just  85  that  Stoutzenberger  had. 

Q.  However  many  acres  they  had,  you,  yourself, 
made  the  lease  %  A.     Yes,  they  called  me  up. 

Q.     Now,  in  leasing  to  the  Fred  Hilvert  Company 
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you  had  occasion  to  go  into  their  office  on  a  number 
of  occasions  to  discuss  the  irrigation  program  for 
that  land,  did  you?  A.     To  do  what? 

Q.  To  discuss  the  irrigation  program  for  that 
land. 

A.  Oh,  I  haven't  been  in  Hilvert's  office  until  I 
signed  that  extension. 

Q.  Do  you  know  Mrs.  B.  G.  Price,  the  office  man- 
ager for  that  company?  A.     Yes,  I  do. 

Q.  Had  you  on  several  occasions  discussed  with 
her  the  amount  of  water  that  was  to  be  applied  to 
that  land  during  the  seasons  it  was  leased  by  the 
[118]  Fred  Hilvert  Company? 

A.  Well,  the  only  thing  I  remember  was  that 
they  didn't  furnish  quite  enough  water  for  the  land 
according  to  the  acreage,  and  I  think  we  checked 
that  up  and  they  changed  it. 

Q.  You  did  discuss  that  with  Mrs.  Price,  didn't 
you? 

A.  I  made  the  correction  over  at  the  Water  Users ' 
Association  Building  on  the  shortage  of  water  they 
had  there ;  that  is,  in  regard  to  the  acreage. 

Q.  Do  you  know  how  long  ago  that  was,  Mr. 
Hughes  ? 

A.    Well,  it  has  been  quite  a  little  while  ago. 

Q.  Now,  let  me  ask  you  this :  Had  you  supervised 
the  40  acres  of  irrigated  land  south  of  Phoenix  in 
addition  to  this  land  here  at  Tempe  ? 

A.  No,  I  don't.  My  sister  wrote  me  from  Kansas 
City  to  lease  that  land  for  her,  and  I  put  in  an  ad 
in  the  paper  to  lease  it.  A  fellow  from  Avondale 
wanted  it  and  he  come  up  and  said  he  would  take  it, 
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but  he  didn't  have  any  finances.  He  wanted  it  plowed 
up  and  got  ready  for  grain,  and  I  called  on  Jack 
Kleck  and  told  him  my  sister  wanted  the  land  all 
plowed  up.  He  plowed  it  up  before  and  fixed  it  up 
for  grain,  so  he  did  that,  [119]  and  this  fellow  was  to 
get  the  money,  this  fellow  from  Avondale  was  to  get 
the  Capital  Fuel  &  Feed  Company  to  finance  him. 
He  said  they  would  guarantee  it,  to  pay  the  money 
for  it,  so  I  went  over  to  see  Stein  one  day,  or  called 
him  up,  I  forget  which,  and  he  says,  ''That  fellow 
owes  us  $7,000."  He  said,  "I  wouldn't  finance  him 
for  anything,"  so  I  told  my  foreman,  "I  suppose 
while  we  got  the  land  there  and  all,  so  you  go  over  and 
plant  that  grain  for  her  and  get  it  ready  and  have  it 
harvested  and  deliver  it  down  there  where  the  grain 
and  barley  is  now,  down  here  at  the  mill." 

Q.     What  mill? 

A.     The  Hay  den  Flour  Mill. 

Q.     The  barley  from  that  40  acres,  is  that  right? 

A.    Yes,  it  is. 

Q.  Mr.  Hughes,  is  that  your  barley  now,  or  is  that 
your  sister's? 

A.  That  is  my  sister's  barley.  I  have  nothing  at 
all  to  do  with  it  only  to  sell  it  for  her,  or  she  mil 
sell  it  when  the  price  gets  right. 

Q.  You  handle  all  of  these  assets  for  her,  such  as 
advertising  it,  discussing  it  with  the  prospects,  dis- 
cussing and  arranging  to  have  it  planted  and  har- 
vested, is  that  right?  A.     Yes,  I  do.  [120] 

Q.  Who  made  the  arrangements  to  store  the  grain 
at  the  Hayden  Flour  Mills? 

A.  Well,  I  have  arrangements  there  all  the  time 
to  store  grain.  They  always  store  my  grain,  whether 
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it  is  wheat  or  barley  or  what  it  is.  I  never  make 
settlement  for  that  probably  for — well,  next  year, 
after  it  is  thrashed. 

Q.  Do  you,  Mr.  Hughes,  have  at  the  Hay  den 
Flour  Mill  at  the  present  time  your  own  cutting  of 
barley  ? 

A.  I  have  some  1,200  sacks  of  barley  down  there 
that  was  cut  at  the  home  ranch.  It  is  in  sacks.  The 
barley  that  come  from  this  40  acres  is  in  bulk. 

Q.  You  are  better  off  financially  than  you  were 
before  you  got  arthritis,  aren't  you? 

A.  Well,  I'd  be  better  off  if  I  would  have  this 
judgment,  this  money  I  am  suing  for. 

Q.  The  question  is,  Mr.  Hughes,  you  are  better 
off  financially  than  you  were  before  you  got  arthritis  ? 

Mr.  Laney:  Just  a  minute,  I  object  as  irrelevant 
and  immaterial. 

The  Court :    Oh,  I  think  it  is,  but  he  may  answer. 

A.     Now? 

The  Court :    Yes.  A.     Well,  I  expect  so. 

Mr.  Hull:  Q.  Where  is  the  milk  sold  from  the 
[121]  ranch? 

A.     The  Borden  Creamery  Company. 

Q.     At  Tempe?  A.    Yes. 

Q.  That  is  a  condensed  milk  plant  over  there  at 
Tempe  ? 

A.  I  don't  know  what  they  do  with  it  now.  They 
had  a  condensed  plant  there  at  one  time. 

Q.  How  long  has  the  milk  from  your  ranch  been 
sold  to  Borden's  at  Tempe? 

A.  Well,  the  Borden  Creamery  have  come  in 
there  later  on,  but  ever  since  I  sent  any  milk  to  the 
creamery  at  all  it  has  gone  to  the  creamery. 
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Q.  What  do  you  receive  by  way  of  income  from 
the  sale  of  the  milk  per  month? 

A.     "When  do  you  mean  ? 

Q.  Let's  take  it  right  now,  right  in  this  season 
of  the  year. 

A.  This  season  of  the  year  the  milk — there  isn't 
quite  so  much  milk,  the  pasture  has  not  been  so  very 
good  and  probably  it  would  run,  probably  eight  or 
nine  hundred  dollars. 

Q.     A  month? 

A.     Yes,  maybe  a  little  more,  maybe  a  little  less. 

Q.  Would  it  average,  say,  a  thousand  dollars  a 
month  over  the  year?  [122] 

A.  Well,  it  might  from  now  on,  but  I  rather 
doubt  the  other  part  of  the  year  whether  it  would 
or  not. 

Q.  Well,  how  much  do  you  receive  from  the  sale 
of  milk  during  the  best  months  on  your  milk? 

A.     Well,  around  a  thousand  dollars. 

Q.     Around  a  thousand  dollars  ?  A.    Yes. 

Q.  So  it  is  around  between  nine  hundred  and  a 
thousand  all  the  time  ? 

A.     Well,  I  think  somewhere  about  there. 

Q.     Was  that  true  in  the  year  '41  ? 

A.  Well,  I  think  the  year  '41, 1  think  it  is  a  whole 
lot  less.  I  don't  think  it  is  over  $350  or  $400.  The 
price  of  milk  was  awfully  low. 

Q.  Are  you  selling  more  milk  today  than  you 
were  in  '41,  gallons? 

A.  Well,  there  is  more  of  it,  yes,  and  then  the 
price  is  quite  a  good  deal  different,  probably  a  dol- 
lar, and  on  seven  or  eight  cent  butterfat. 
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Q.  Now,  you  go  over  to  the  Borden  plant  a  couple 
of  times  a  month  to  receive  your  checks  for  the  milk, 
don't  you? 

A.  I  have  not  been  to  the  Borden  plant  any  time 
in  the  last  two  or  three  years  to  receive  checks. 

Q.  Do  you  remember  Mr.  V.  A.  Yogel,  who  is  the 
[123]  superintendent  over  there  ? 

A.     Yes,  I  know  Vogel. 

Q.     He  was  superintendent  until  '43? 

A.     Yes,  I  know  him  very  well. 

Q.  Did  you  go  over  there  then  and  pick  up  your 
milk  checks  while  he  was  there? 

A.  I  did  at  times,  I  went  over  there  with  the 
milker  that  was  milking  cows.  I  used  to  drive  down 
there  once  in  a  while  with  him  and  they  had  a  hot 
shower  there.  I  used  to  go  in  there  and  to  get  relief 
from  the  arthritis,  turn  the  hot  water  on. 

Q.  You  also  picked  up  your  milk  checks  on  those 
occasions  ? 

A.  Well,  if  he  was  there  I  would.  Sometimes 
they  would  send  it  out,  but  this  last  company  have 
always  sent  it  out.  You  never  have  to  go  get  it. 

Q.  Do  you  know  the  superintendent  over  there 
now  ?  A.    Yes,  I  do. 

Q.     Mr.  Hollingshead?  A.    Yes. 

Q.  You  would  discuss  dairy  problems  with  him 
from  time  to  time,  didn't  you? 

A.  The  only  thing  I  discussed  with  him  very  much 
is  the  sending  us  out  of  a  milker  if  he  could  [124] 
find  a  good  man. 

Q.  Have  you  discussed  with  him  such  matters  as 
prices  on  milk  ? 
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A.  Well,  not  so  very  much,  not  that  I  remember 
of. 

Q.  Have  you  discussed  with  him  matters  of  equip- 
ment, your  milking  machines  and  various  related 
machines  to  the  dairy  industry? 

A.  Well,  I  don't  remember  of  discussing  those 
with  him,  those  things  with  him.  He  sends  their  man 
out  there  occasionally  when  the  milk  is  not  very  clean, 
and  makes  an  inspection  of  the  milk  and  the  milk 
house  and  all,  and  that  fellow's  name  is  Mr.  Cain. 
He  is  the  field  man. 

Q.     You  talked  to  Mr.  Cain  about  those  problems  ? 

A.     No,  he  talks  to  the  man  that  milks. 

Q.  Ho  wdoes  it  come  to  your  attention ;  does  that 
man  that  does  the  milking  report  it  to  you  ? 

A.    How  is  that? 

Q.  How  does  it  come  to  your  attention ;  does  that 
to  your  attention  ?  He  tells  you  about  this  complaint  ? 

A.  The  Borden  Creamery  Company  sent  out  a 
notice  on  the  can  when  it  is  bad  milk,  or  unclean. 
Sometimes  they  call  up  at  the  house  and  tell  my  wife 
about  it,  and  sometimes  if  I  am  there,  I  answer  [125] 
the  phone  and  they  will  tell  me,  and  I  told  them  to 
send  out  the  field  man  and  see  what  is  wrong,  so 
they  send  him  out  occasionally  to  inspect  it. 

Q.  Is  anything  done  by  you  with  reference  to 
satisfying  their  complaint? 

A.  Well,  he  shows  them  what  is  wrong.  Some- 
times they  don't  put  enough  pads  in  the  strainers 
and  the  milk  is  not  so  good. 

Q.  Who  sells  your  grain,  your  barley  and  your 
alfalfa,  who  actually  sells  that? 
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A.    Well,  I  sell  it  when  it  is  sold. 

Q.  Do  you  sell  to  the  Tovrea  Land  &  Cattle 
Company,  don't  you?  A.     Sell  what? 

Q.  Sell  grain  to  the  Tovrea  Land  &  Cattle  Com- 
pany? A.     Tovrea  Land  &  Cattle  Company? 

Q.    Yes. 

A.  I  never  sold  anything  to  the  Tovrea  Land 
&  Cattle  Company,  I  sold  stuff  to  the  Tovrea  Pack- 
ing Company. 

Q.  Maybe  I  am  mixed  up  on  it.  When  was  this 
sold  to  the  Tovrea  Packing  Company? 

A.  I  don't  remember,  some  time  back.  We 
haven't  sold  them  hay  for  the  last  couple  of  years 
to  the  Packing  Company.  I  don't  just  remember 
what  time  [126]  it  was,  some  time  back,  though. 

Q.     Do  you  recall  how  long  back  it  was? 

A.  No,  I  don't  just  remember  offhand.  I  can 
look  up  the  records  for  you  if  you  want  it. 

Q.  Back  in  '46  you  were  selling  hay  and  grain 
to  the  Tovrea  Company,  weren't  you? 

A.     In  '46? 

Q.    Yes,  back  in  May,  '46? 

A.  Well,  I  can't  tell  you  whether  I  was  or  not. 
I  don't  remember,  but  I  sell  them  hay  and  I  sell 
them  barley,  sometimes  both. 

Q.  And  sometimes  you  sell  them  cows,  don't 
you  ?  A.     Yes. 

Q.     And  bulls?  A.    Yes. 

Q.    And  steers?  A.    Yes. 

Q.  Do  you  have  any  horses  or  any  mules  on  the 
ranch  ? 
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A.  We  have  got  a  horse  that  they  use  for  bring- 
ing the  cows  in,  and  then  we  got  a  couple  of  mules 
that  are  pretty  old  mules,  and  have  a  Palomino 
mare  there,  a  young  one. 

Q.  Now,  in  addition  to  these  sales  that  you  make 
to  the  Tovrea  people,  do  you,  yourself,  sell  some 
products  to  the  Hayden  Flour  Mills;  do  you  [127] 
make  any  sales  to  the  Hayden  Flour  Mills? 

A.     The  Hayden  Flour  Mills  never  buy  any  hay. 

Q.     Well,  do  they  buy  any  barley? 

A.     Yes,  I  sell  them  barley. 

Q.  And  is  that  true  over  the  past  five  or  six 
years  that  you  have  been  doing  that  ? 

A.  Well,  I  haven't  been  selling  them  it  all,  be- 
cause I  sold  some  to  the  Tovrea. 

Q.     Where  do  you  buy  your  seed? 

A.     Seed? 

Q.     Yes.  A.    I  use  my  own  seed. 

Q.  Do  you  ever  buy  seed  from  the  Hayden  Flour 
Mills? 

A.  I  always  have  seed  stored  there.  I  use  my 
own  seed,  and  they  charge  me  so  much  for  reclean- 
ing  it. 

Q.  Who  makes  those  arrangements  with  the 
Hayden  Flour  Mills?  Do  you,  yourself,  do  that, 
Mr.  Hughes? 

A,  I  just  call  them  up  and  tell  them  to  send 
me  out  so  many  sacks  of  seed  to  plant,  and  they 
send  them  out. 

Q.  Do  you  have  with  you  a  copy  of  your  account 
with  the  Tovrea  Company  over  the  past  few  years? 


The  Mutual  Life  Ins.  Co.  of  N.  Y,  151 

(Testimony  of  Thomas  J.  Hughes.) 

A.     No,  I  haven't. 

Q.  Do  you  have  with  you  a  copy  of  your  account 
with  the  Borden's,  or  a  copy  of  your  account  with 
the  Hayden  Flour  Mills? 

A.  Copy  of  the  accoimt  in  what  way,  one  month 
or  what  ? 

Q.  Let  me  ask  you  this:  In  March,  1948,  didn't 
you  go  to  the  Hayden  Flour  Mill  and  spend  two 
or  three  hours  in  going  over  your  account  with  them 
and  making  a  complete  record  of  what  you  found  on 
their  books? 

A.  The  last  time  I  was  down  there  I  went  down 
and  made  settlement  with  them  for  some  grain  I 
sold. 

Q.     Do  you  know  when  that  was  ? 

A.  No,  I  don't  remember  w^hen  it  w^as.  I  think 
it  was  the  last  time  I  was  there,  but  I  am  not  sure. 

Q.  Do  you  recall  going  down  there  in  March  of 
this  year  and  going  over  the  books? 

A.  No,  I  can't  tell  you  whether  it  is  March 
or  not.    I  don't  know. 

Q.     Do  you  recall  going  down 

A.  Yes,  I  went  down  there  but  I  don't  know 
when  it  was. 

Q.  Did  you  make  any  written  copy  of  what  you 
foimd  in  those  books  there? 

A.  They  made  me  a  statement  and  I  don't 
know  just  where  that  statement  is.  It  is  at  home 
some  [129]  place. 

Q.  Now,  did  you  yourself  go  over  and  check 
your  account  with  the  Borden  Plant? 
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A.  No,  I  didn't  go  over  there  at  all.  I  haven't 
been  to  the  Borden  Plant  for  quite  awhile.  They 
send  out  a  statement  every  two  weeks  with  a  check 
in  it. 

Q.  What  I  meant  is  you  always  check  that  for 
accuracy  yourself,  you  go  over  the  account,  don't 
you? 

A.  I  haven't  been  checking  it  at  all.  I  just  get 
a  statement,  look  at  it  and  take  the  check  and  de- 
posit it. 

Q.  Does  anyone  besides  yourself  have  authority 
to  sign  checks  on  the  checking  account  in  the  First 
National  Bank  of  Tempe  ? 

A.     My  wife  signs  checks  there. 

Q.  But  she  does  not  sign  on  the  Valley  Bank  in 
Phoenix,  is  that  right  ?  A.     No. 

Q.     Now,  your  wife  has  rheumatism,  hasn't  she*? 

A.  Well,  she  has  had,  but  she  has  kind  of  bun- 
ions on  her  feet  that  bothers  her. 

Q.  She  is  not  very  active  in  getting  around  phys- 
ically? 

A.  Well,  I  think  she  is  more  active  now  than  I 
am. 

Q.  Well,  does  she  make  the  deposits  in  either  of 
those  accounts  at  either  bank  at  the  time  the  de- 
posits are  made? 

A.  No,  I  think  I  make  them  deposits  myself 
mostly. 

Q.  Does  she  make  any  withdrawals;  does  she 
sign  any  checks  on  the  other  account  at  Tempe? 

A.     Does  she  sign  any  checks? 

Q.     Yes.  A.     Yes,  sure. 
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Q.     She  does? 

A.  Yes.  If  she  wants  any  money,  why,  she  just 
writes  out  a  check  against  it.  If  she  wants  to  pay 
anybody,  why,  pay  them. 

Q.  Who  pays  the  household  bills  out  there  at 
the  ranch  ? 

A.     Oh,  she  does  sometimes,  sometimes  I  pay  it. 

Q.  Do  you  have  with  you  your  cancelled  checks 
for — on  either  account,  in  response  to  the  subpoena 
that  has  been  served  on  you? 

A.     Yes,  the  checks  is  all  here. 

Mr.  Hull :     May  I  see  them,  please  ? 

(The  documents  were  presented  to  Mr.  Hull.) 

Q.     Do  you  know  how  many  years  this  covers? 

A.  Yes,  I  do.  It  covers  what  the  Court  asked 
for. 

Mr.  Laney:     The  subpoena,  you  mean. 

Mr.  Hull:     July  1st,  1941. 

A.    All  right,  you  got  them  there. 

Q.    Are  these  arranged  by  years,  do  you  know? 

A.  Yes,  they  are,  month  by  month,  if  you  will 
keep  them  separate.  If  you  keep  them  separate — if 
you  want  to  look  at  them,  don't  get  them  all 
mixed  up. 

Q.  I  would  like  them  numbered — I  would  like  to 
have  them  identified  by  years  or  some  way  so  I  can 
facilitate  the  inspection  of  them  without  messing 
them  up. 

A.  Why  don't  you  take  the  year  '41,  from  July, 
'41,  for  the  rest  of  the  year? 

Q.     Have   you   had    occasion   to    go    over   these 
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checks  since  the  subpoena  was  served  on  you  to  pro- 
duce them  ?  I  mean  have  you  looked  them  over  dur- 
ing the  last  few  days  or  the  last  week  or  two? 

A.  The  only  time  I  looked  them  over,  when  I 
opened  them,  was  to  get  out  these  checks  that  I  paid 
your  Insurance  Company.  I  went  to  each  bundle 
of  checks  where  I  knew  that  check  would  be,  and  I 
got  it  and  that  statement  there  with  the  checks,  that 
check   will   be  missing,   see? 

Mr.  Hull:  Now,  if  the  Court  please,  it  is  [132] 
about  time  to  adjourn.  I'd  like  for  the  purpose  of 
facilitating  this  examination  to  look  these  over  with- 
out l^othering  the  Court  and  the  jury  with  it,  and  I 
would  like  to  have  them  marked  some  way  for  iden- 
tification so  I  might  have  the  privilege  of  looking 
at  them  in  case  we  want  to  use  them,  if  it  is  agree- 
able with  counsel  that  I  may  use  them  without 
marking  them  for  identification. 

The  Witness:     Well,  you  got 

Mr.  Laney:  Just  a  minute,  this  is  something  to 
be  settled  between  lawyers. 

The  Witness:     All  right. 

Mr.  Laney:  It  is  all  right  with  us  for  the  Clerk 
to  put  a  tag  on  it  and  mark  it  for  identification  and 
there  it  will  be. 

(Thereupon  the  documents  were  marked  as 
Defendant's  Exhibit  B  for  identification.) 

Mr.  Hull:     How  about  the  suitcase? 
The  Witness:    Put  them  all  in  the  suitcase  and 
keep  the  whole  business,  but  don't  lose  it. 
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The  Court:  We  will  suspend  at  this  time  until 
ten  in  the  morning.  Keep  in  mind  the  Court's  ad- 
monition. 

(Thereupon  a  recess  was  taken  at  4:55  o'clock 
p.m.  of  the  same  day.)  [133] 

10:00  o'clock  A.M.,  October  14th,  1948 

All  parties  as  heretofore  noted  by  the  Clerk's  rec- 
ord being  present,  the  trial  resumed  as  follows : 
The  Court:     You  may  proceed. 

THOMAS  J.  HUGHES 

resumed  the  witness  stand  and  testified  further  as 
follows : 

Cross-Examination  (Continued) 
Mr.  Hull: 

Q.     How  old  are  you,  Mr.  Hughes  ? 

A.     I  am  72. 

Q.     72?  A.    Yes. 

Q.  Do  you  keep  a  record,  a  written  record  of 
the  financial  transactions  out  there  at  the  ranch? 

A.  I  keep  a  record,  yes,  of  the  sales  and  the 
money  that  is  taken  in  for  those  sales. 

Q.     Are  the  entries  made  in  your  handwriting? 

A.     Yes,  they  are. 

Q.  AYhat  items  or  entries  do  you  make  in  there  ? 
I  am  referring  now  to  such  things  as  sales.  Do 
you  also  keep  in  there  the  amounts  you  pay  for 
ranch  repairs  or  for  cutting  hay  or  threshing  hay 
or  any  of  those  services?  [134] 

A.  Well,  in  that  record  is  kept  all  of  the  dif- 
ferent items  of  that  kind,  the  amount  of  money 
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that  is  spent  for  repairs  for  machinery  and  also 

for  labor  and  different  things. 

Q.  Have  you  done  that  each  year  for  the  years 
'42  through  to  the  present  time,  we  will  say,  have 
you  kept  that  record  right  up  to  date? 

A.     Well,  no,  this  year  isn't  up  to  date. 

Q.     This  year  is  not  up  to  date?  A.     No. 

Q.  But  with  the  exception  of  this  year,  or,  we 
will  say,  to  the  first  of  '48,  it  is  up  to  date,  is  that 
correct  ? 

A.     Yes,  they  are  all  up  to  date,  yes. 

Q.     Do  you  have  that  here,  Mr.  Hughes? 

A.     Yes,  I  have. 

Q.  I  want  to  show  you  a  book,  a  covered  book 
marked  ''Record,"  which  is  Defendant's  B-1,  Mr. 
Clerk. 

The  Clerk:  Yes,  that  is  a  part  of  *'B,"  so  that 
will  be  the  first  one. 

Mr.  Laney :  AVould  counsel  mind  marking  it  sep- 
arately, then? 

Mr.  Hull:     I  think  it  is  to  be  marked  separately. 

(Thereupon  the  document  was  marked  as  De- 
fendant's Exhibit  B-1  for  identification.)  [135] 

Q.  (By  Mr.  Hull)  :  I  want  to  hand  you  B-1,  a 
record  book,  and  ask  you  if  that  is  the  book  which 
you  referred  to,  would  you  just  look  at  it,  please, 
and  tell  me  whether  the  entries  are  all  made  in  your 
handwriting  ? 

A.  If  they  are  all  made?  I  am  sure  they  are, 
because  I  made  all  of  those  records — well,  not  all  of 
those,  there  is  some  Mr.  Haroldson  made. 
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Q.  Mr.  Haroldson  is  the  man  that  makes  out 
your  income  tax  statements?  A.     Yes,  sir. 

Q.  I  presume  that  anything  in  here  that  repre- 
sents the  income  tax  would  be  made  by  him,  is  that 
correct?  A.     Yes,  and  any  corrections. 

Q.  Most  of  the  entries  are  made  in  your  hand- 
writing? A.     Yes,  they  are. 

Q.  Did  you  bring  with  you  in  response  to  the 
subpoena,  Mr.  Hughes,  a  record  of  the  milk  sales  to 
the  Borden  Company  at  Tempe  for  the  period  some 
time  in  '41  up  to  some  time  in  '48,  which  was  des- 
ignated in  the  subpoena? 

A.  I  don't  have  the  bills,  but  I  have  in  that  book 
of  records  the  amounts  of  sales  of  milk  each  year. 

Q.     Those  are  all  reflected  in  there? 

A.     Yes. 

Q.  I  would  like  to  show  you  Defendant's  Ex- 
hibit B-2  for  identification,  which  consists  of  a 
number  of  entries  made  upon  the  slips  headed  "The 
Borden  Company,  Tempe,  Arizona,"  and  I  will  ask 
you  if  those  are  your  records? 

A.  These  are  statements  that  is  sent  out  by  the 
Borden  Company,  and  at  the  end  of  the  year  when 
we  make  up  the  tax,  income  tax  report,  we  figure 
all  of  these  up  for  each  year  and  enter  it  on  that 
record  there  of  so  much  milk  sales.  I  think  you  got 
a  part  of  one  year  and  a  part  of  another  in  there. 

Q.  If  you  will  examine  them  I  think  you  will 
find  there  are  no  entries  except  for  '47  and  '48. 

A.     Well,  the  '48  has  not  been  entered  at  all. 

Q.     I  think  there  are  one  or  two  '48  slips  in  there. 
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A.  Whatever  for  '48  in  here  has  not  been  entered 
at  all.   '47  has  all  been  entered  in  the  book  of  record. 

Q.  Mr.  Hughes,  these  are  all  of  the  slips  of  this 
character  that  you  have  for  the  years  involved  that 
I  asked  about,  that  is  correct,  is  that  right? 

A.     For  the  year,  yes.  [137] 

Q.     Some  in  '41? 

A.  Oh,  no,  there  are  some  more  of  them,  I  don't 
know  where  they  are. 

Q.     You  could  not  find  them? 

A.     No.    The  only  thing  I  have  a  complete  rec-     ^ 
ord  of  sales  on  that  milk  is  in  that  record  book. 

Q.  Surely,  but  I  mean  you  could  not  find  any 
others  ? 

A.  I  didn't  find  any.  I  looked  there  where  I 
keep  some  other  papers  and  I  couldn't  find  it.  Now, 
"this  '47,  these  are  all  together  for  the  year. 

Q.     These  are  all  in  there? 

A.  Well,  whatever — this  much  on  the  '48.  There 
may  be  some  short.  I  couldn't  tell  you. 

Q.     I  see,  but  you  don't  have  any  for  '46,  '45? 

A.     No. 

Q.     '44,  '43,  '42  or  '41? 

A.  I  don't  think  I  have,  but  I  have  a  complete 
record  of  the  sales  of  milk  for  that  year. 

Q.     That  is  in  that  record,  I  believe  you  told  us? 

A.     Yes,  it  is. 

Q.  Now,  Mr.  Hughes,  in  the  operation  of  your 
irrigated  land  it  is  necessary  to  pay  for  water,  any 
excess  water  for  the  irrigation  of  the  land,  isn't 
that  true?  [138]  A.     Yes,  it  is. 
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Q.  Now,  who  pays  for  the  water  to  the  Salt 
River  Valley  Water  Users'  Association? 

A.  I  pay  the  water  assessments,  but  the  excess 
water  on  land  that  is  leased  is  paid  by  the  party  that 
has  it  leased.  Any  excess  water  that  I  use  on  the 
other  portions  of  the  land,  I  pay  for. 

Q.  Now,  I  want  to  show  you  a  series  of  checks 
drawn  on  the  First  National  Bank  of  Arizona,  or, 
rather,  the  First  National  Bank — yes,  the  First  Na- 
tional Bank  of  Arizona,  the  Valley  National  Bank, 
those  two  banks,  all  drawn  payable  to  the  Salt  River 
Valley  Water  Users'  Association  and  marked  De- 
fendant's Exhibit  B-3  for  identification,  and  I  will 
ask  you  if  your  signature  appears  on  those  checks, 
please,  sir  (handing  documents  to  the  witness)  ? 

A.     My  signature  is  on  every  one  of  those. 

Q.  Do  you  recall  any  instance,  Mr.  Hughes, 
when  a  check  is  made  payable  to  the  Water  Users' 
Association  for  water,  that  anyone  other  than  your- 
self paid  for  it,  for  water  on  the  irrigated  lands? 

A.  I  paid  for  all  but  the  excess  water  on  the 
land  that  is  leased. 

Q.  Now,  Mr.  Hughes,  I  believe  you  told  us  yes- 
treday  that  you,  yourself,  made  all  of  the  [139]  de- 
posits in  the  Valley  National  Bank,  which  was  your 
sole  account,  and  in  the  First  National  Bank  of 
Arizona  at  Tempe,  which  was  the  joint  account  with 
your  wife,  is  that  right? 

A.  Well,  I  think  on  the  Valley  Bank  that  at 
different  times  there  was  money  deposited  over  there 
for  me  that  I  didn't  personally  make  myself.   Now, 
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it  might  have  been  the  Hayden  Flour  Mills  or  it 

might  have  been  somebody  else. 

Q.  I  want  to  show  you  a  list  of  deposit  slips 
marked  B-4  Exhibit  for  identification,  for  the  First 
National  Bank  and  the  Valley  Bank,  and  I  will  ask 
you  if  those  bear  your  signature,  please  ? 

A.  (Looking  over  documents)  :  There  is  no  sig- 
nature on  this  slip  that  carries  mine. 

Q.  I  see.  With  the  exception  of  those  three  that 
do  not  bear  any  signature  at  all,  will  you  state 
whether  or  not  your  signature  appears  on  all  of 
those  that  are  signed? 

A.  That  is  my  signature  on  all  of  them  but  those 
three,  and  has  no  signature  at  all. 

Q.  Thank  you.  Now,  Mr.  Hughes,  who  pays 
the  taxes?  A.     I  do. 

Q.     On  the  land,  you  pay  them? 

A.     Yes,  I  do.  [140] 

Q.  And  you  pay  these  by  checks  drawn  on  the 
banks  that  we  have  referred  to  in  the  testimony? 

A.  Well,  it  is  either  one  bank  or  the  other,  I 
don't  know  what  bank,  but  sometimes  one  bank  and 
sometimes  the  other. 

Q.  I  'd  like  to  show  you  a  series  of  checks  drawn 
payable  on  those  banks  marked  Defendant's  Exhibit 
B-5  for  identification,  and  I  will  ask  you  if  those 
represent  tax  payments  by  you? 

A.  My  signature  is  on  all  of  those  checks.  I  say 
that  is  my  signature  on  all  of  them. 

Q.     They  represent  tax  payments  ? 

A.     Yes,  they  do.    There  is  one  there  I  kind  of 
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rather  doubt  about,  I  kind  of  doubt  what  it  is.  It  is 

a  small  amount. 

Q.     Would  you  like  to  examine  it  again? 

A.     No,  that  is  all  right,  let  it  go. 

Q.  Now,  Mr.  Hughes,  I  show  you  Defendant's 
B-6  for  identification,  purporting  to  be  a  check  by 
you  drawn  payable  to  the  Arizona  Title  Guarantee 
&  Trust  Company  in  the  siun  of  $3873.88,  and  will 
ask  you  if  you  can  state  just  briefly  what  that  rep- 
resents. A.     What  it  represents? 

Q.    Yes. 

A.  It  represents  the  purchase  of  a  residence 
property  that  I  am  giving  to  my  daughter  out  here 
in  Windsor  Square. 

Q.     I  see.   You  are  purchasing  land  for  her? 

A.  I  purchased  that  home  for  her.  That  is  part 
payment. 

Q.  Now,  Defendant's  Exhibit  B-7  for  identifi- 
cation, purporting  to  be  a  check  in  the  amount  of 
$1250,  payable  to  Bert  Cavanaugh,  Realty.  Will  you 
tell  us  what  that  is? 

A.     Yes,  that  is  on  the  same  piece  of  property. 

Q.     That  is  the  same  transaction?  A.     Yes. 

Q.  Is  that  an  escrow  transaction  with  one  of  the 
Title  Companies  here? 

A.  It  was,  but  it  is  out  now,  and  I  have  the 
deed  to  it,  the  deed  to  my  wife  and  I. 

Q.  I  want  to  show  you  a  check  marked  Defend- 
ant's Exhibit  B-8  drawn  to  Pete  Obregon  it  looks 
like  and  in  the  amount  of  $162  purporting  to  be  for 
baling  hay.    Did  you  write  that  check? 
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A.     Yes  I  did. 

Q.     Does  it  represent  pay  for  hay  baling? 

A.    Yes. 

Q.     On  your  ranch?  A.     Yes. 

Q.  And  Defendant's  Exhibit  B-9,  drawn  pay- 
able [142]  to  Hobart  Barbour,  threshing  and  haul- 
ing, is  that  an  expenditure  made  by  you  for  the  pur- 
pose indicated  thereon? 

A.  This  is  the  amount  of  money  that  was  paid 
for  threshing  the  barley  on  that  40  acres  you  asked 
me  about  yesterday. 

Q.     I  see. 

A.  This  one,  $282,  and  the  hauling  is  included 
in  the  threshing. 

Q.  Thank  you,  and  Defendant's  Exhibit  B-10, 
a  check  payable  to  Palmer  Welding,  $473,  marked 
"threshing  grain  and  hauling."  Can  you  tell  us 
what  that  is  ? 

A.  This  is  for  threshing  and  hauling  on  the  home 
ranch  where  I  live,  1200  sacks  or  more  of  barley. 

Q.  And  the  check  here,  I  can't  make  out  the 
name  of  the  payee,  $153,  marked  ''Baling  34  tons 
of  hay,"  marked  Exhibit  B-11.  Will  you  tell  us 
what  that  is,  please? 

A.  This  is  de  la  Cruz,  is  the  fellow's  name.  This 
is  for  baling  34  tons  of  hay  on  the  home  ranch. 

Q.     On  the  home  ranch?  A.    Yes. 

Q.  And  Defendant's  Exhibit  B-12,  drawn  pay- 
able to  the  Valley  National  Bank  in  the  sum  of 
$4021.11.  [143]  Will  you  tell  us,  please,  briefly, 
what  that  is  ? 
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A.  This  is  in  payment  of  a  note  that  I  owed  the 
Valley  National  Bank  and  included — it  was  $4000, 
and  the  interest  is  included,  Twenty-one  dollars  and 
something. 

Q.  Then  I  take  it  you  had,  prior  to  February 
5th,  1948,  the  date  of  this  check,  borrowed  money 
from  the  Valley  National  Bank,  is  that  right? 

A.     Oh,  yes. 

Q.  How  long  did  you  do  that,  do  you  remember, 
just  roughly *?  A.     This  one  here'? 

Q.     Oh,  just  approximately. 

A.     Well,  I  don't  just  remember. 

Q.  Did  you  from  time  to  time  during  the  years 
'42  to  '48  borrow  money  from  the  Valley  Bank? 

A.  Yes,  but  I  don't  know  just  what  dates  or 
how  far  back. 

Q.  Surely,  but  did  you  sign  loan  applications  for 
these  particular  loans? 

A.  Yes,  and  I  had  my  wife  sign  one  of  them.  I 
don't  remember  the  date  I  signed  it. 

Q.  If  she  signed — she  signed  them  and  you 
signed  them  all,  did  you  not  ? 

A.  I  signed  them  all,  yes,  but  I  think  she  signed 
them  with  me  on  the  application,  or  something,  [144] 
that  they  sent  and  I  mailed  it  back  to  them. 

Q.  Did  you  borrow  any  money  from  the  First 
National  Bank  of  Tempe  during  those  years? 

A.     Commencing  what  year? 

Q.  Well,  commencing,  say,  with  July,  '41,  and 
going  right  on  up  to  the  date  of  this  check,  say,  Feb- 
ruary, 1948? 
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A.  Well,  I  couldn't  say  positively  about  that, 
but  I  don't  think  that  I  borrowed  any  money  from 
the  bank  in  Tempe  for  a  good  many  years. 

Q.  When  the  loans  were  paid  off,  did  you  make 
payments  to  the  Valley  Bank  in  payment  of  those 
different  loans  as,  for  instance 

A.     The  other  loan*? 

Q.     Yes.  A.     Yes,  I  paid  it. 

Q.  Now,  I  want  to  show  you  B-13,  a  check  drawn 
to  the  Concrete  Conduit  Company,  $546.  Can  you 
tell  us  what  that  is,  please? 

A.  Yes,  this  is  for  these  concrete  headgates  that 
you  put  on  the  ranch  to  let  the  water  through  on 
the  different  lands. 

Q.     By  the  irrigation  ditches'?  A.     Yes. 

Q.  And  showing  you  Defendant's  Exhibit  B-14 
for  identification,  drawn  payable  to  the  Phoenix 
Motor  Company,  $1214.  Will  you  tell  us  what  that 
is,  please? 

A.  This  is  a  check  given  to  the  Phoenix  Motor 
Company  for  a  new  Buick  automobile  that  I  gave  to 
my  son,  the  one  that  is  a  doctor  that  just  come  back 
from  the  Army.  This  is  a  part  of  it.  The  Valley 
Bank  has  the  other  check. 

Q.  Well,  then,  on  October  10th,  1947,  you  did 
buy  an  automobile,  is  that  correct,  a  new  Buick? 

A.     For  my  son. 

Q.  I  am  referring  to  B-14,  in  case  I  haven't 
identified  it.  I  hand  you  Defendant's  Exhibit  B-15, 
a  check  payable  to  the  O'Malley  Liunber  Company, 
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in  the  amount  of  $17.95,  and  indicated  for  supplies. 

Can  you  tell  us  what  that  is,  please  ? 

A.  AYell,  I  think  it  is  this — I  might  be  wrong 
about  it,  but  I  think  it  is  this  tampoon  canvas  that 
we  use  in  the  irrigating  ditches. 

Q.  When  supplies  are  purchased  for  the  ranch 
out  there  you  make  those  purchases  yourself,  is  that 
correct  ^ 

A.  Well,  I'd  go  for  them  sometimes  if  I  go  down. 
If  they  want  it,  if  they  need  any  supplies  like  that, 
why,  sometimes  I'd  send  down  there,  the  milker 
would  go  and  get  it  sometimes  and  later  I  would  pay 
for  them.  This  check  is  in  payment  of  [146]  a  bill 
that  I  owed  there. 

Q.  Do  you  also  deal  with  the  Stapley  Company 
in  the  matter  of  supplies  for  your  farm? 

A.     Oh,  yes. 

Q.  I  want  to  show  you  Defendant's  Exhibit  B-16 
for  identification,  marked  payable — well,  I  can't 
read  the  name  of  the  payee,  dated  July  12th,  1947, 
and  indicated  for  ''baling."  Can  you  tell  us  what 
that  is,  please? 

A.  This  is  a  check  given  to  the  same  party  that 
we  gave  some  time  ago  for  baling  hay.  That  is  Alvin 
de  la  Cruz. 

Q.     Was  he  working  for  you? 

A.     No,  he  owns  his  own  baler. 

Q.     Did  you  contract  with  him  to  bale  in  '47? 

A.  Well,  he  has  been  baling  for  us  for  the  last 
summer,  and  I  know  he  baled  for  us  in  '47. 

Q.     Did  you  have  a  written  contract  on  that? 
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A.     No,  we  didn't. 

Q.  He  has  baled  for  you  a  number  of  years,  is 
that  correct  ?  A.    Yes,  different  times. 

Q.  Now,  I  want  to  show  you  Defendant's  Ex- 
hibit B-17,  a  check  drawn  to  someone  whose  name 
I  can't  distinguish,  indicating  for  *' storing  hay." 
Can  you  tell  us  what  that  is,  please,  sir?  [147] 

A.  This  is  for  hauling  hay  out  of  the  field  and 
storing  it  over  on  the  ranch  for  the  use  of  dairy 
cows. 

Q.  And  now.  Defendant's  B-18,  payable  to  John 
P.  Joyce  and  marked  ^'repairs  tractor."  Can  you 
tell  us  what  that  is,  please? 

A.  Well,  that  is  supplies  that  John  brought  over 
for  me  and  he  paid  cash  for  the  stuff,  and  this  is 
a  check  to  reimburse  him  for  it. 

Q.  Was  it  for  the  repair  of  the  tractor  that  is 
used  on  your  ranch  ?  A.     Yes,  sir ;  it  was. 

Q.  And  Defendant's  Exhibit  B-19,  payable  to 
John  Ramirez,  $57,  indicated  for  storing  hay  in  '47. 
Will  you  tell  us  what  that  is,  please  ? 

A.  Well,  this  is  for  storing  hay  to  bale  on  the 
ranch  and  store  over  there  for  the  use  of  dairy 
cows. 

Q.  And  Defendant's  Exhibit  B-20,  payable  to 
Mr.  Perez,  marked  "hauling  barley"  in  '47.  Can 
you  tell  us  what  that  is? 

A.  This  is  for  the  same  kind  of  work,  storing 
hay  over  at  the  farm. 

Q.  Now,  B-21,  payable  to  somebody  by  the  name 
of  Kleck,  I  believe,  $304  for — I  can't  read  that. 

A.     This  represents  the  cost  of  putting  that  [148] 
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land,  that  40  acres  and  preparing  it  to  plant  barley. 

Q.     That  you  did  for  your  sister? 

A.    Yes,  that  is  what  it  is  for. 

Q.  Now,  look  at  Defendant's  Exhibit  B-22, 
drawn  to  the  Valley  National  Bank  in  the  amount 
of  $4536,  March  4th,  1947.  Will  you  tell  us  what 
that  is,  please? 

A.  Well,  that  is  a  note  for  $4500,  and  the  $36 
added  to  it  there  is  interest. 

Q.  Was  that  in  payment  of  one  of  the  loans  that 
you  told  us  about  awhile  ago? 

A.  Yes,  it  was.  There  is  interest  of  $36  and  prin- 
cipal of  $4500. 

Q.  In  other  words,  that  represents  the  payment 
of  that  loan  that  you  secured  from  that  bank? 

A.     Yes. 

Q.  Now,  would  you  look  at  Defendant's  Exhibit 
B-23,  drawn  payable  to  Harold  Y.  Heiskell,  and 
marked  "milking  machine  repair,"  and  state  what 
that  is,  please? 

A.  Well,  this  is  parts  for  the  milking  machines 
from  the  Surge  Company  that  we  purchased  for  the 
dairy. 

Mr.  Laney:     May  I  see  that? 

Mr.  Hull:     Surely.  That  is  for  your  dairy?  [149] 

A.     For  the  cows,  yes. 

Q.  Defendant's  Exhibit  B-24,  drawn  payable  to 
the  Valley  National  Bank,  Customer's  Securities 
Department,  in  the  amount  of  $22,000.  Will  you 
tell  us  what  that  is,  please? 

A.     That  is  the  purchase  of  Government  G  Bonds. 

Q.     You  made  this  purchase,  did  you? 
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A.     I  did. 

Q.  Did  you  purchase  those  bonds  out  of  the  in- 
come that  you  had  received  from  the  operation  of 
the  ranch  and  the  dairy? 

A.     I  think  I  will  have  to  look  it  up  to  be  sure. 

Q.  Now,  Defendant's  Exhibit  B-25,  drawn  pay- 
able to  Charles  Saylor,  in  '46,  $497,  marked  ''bal- 
ing hay."   Can  you  tell  us  what  that  is,  please"? 

A.     Yes,  that  is  for  baling  hay. 

Q.     How  many  tons  does  that  cover  ? 

A.     142  tons. 

Q.  Defendant's  Exhibit  B-26,  drawn  payable  to 
the  Hayden  Flour  Mills,  December  20th,  1946,  in 
the  amount  of  $3030.56.  Will  you  please  tell  us  what 
that  represents? 

A.  That  is  in  payment  of  some  wheat  that  I  got 
from  them. 

Q.  You  purchased  wheat  then,  in  '46  from  the 
Hayden  Flour  Mills?  [150] 

A.  Well,  that  was  some  wheat — I  paid  them  for 
that  wheat.  They  loaned  me  that  wheat  until  mine 
was  threshed. 

Q.  Did  you  need  this  wheat  for  some  particular 
purpose  ? 

A.  Well,  it  was  sent  over  to  my  step-son  over  in 
California. 

Q.  Did  you  have  arrangement  with  him  to  sup- 
ply him  with  wheat  at  a  certain  time? 

A.  No,  other  than  just  they  were  awfully  short 
on  wheat  and  he  was  over  here  and  wanted  wheat, 
and  I  told  him  to  just  borrow  it  from  the  mill  and 
then  pay  them  back. 
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Q.  You  were  ultimate;! y  x^aid  for  the  wheat,  were 
,you  nofi?  A.     Huh? 

!     Q.    You  were  ultimately  paid  for  the  wheat  that 
is  represented  by  thaf?  A.     Oh,  yes. 

Q,  jjook  at  IJ-27,  drawn  jjayable  to  Sam  Do 
[Priest,  in  lfi4(),  $31.20,  marked  "sub-soiling,"  or 
]  something  of  that  nature.  Will  you  tc^U  mc;  what 
!  that  is,  please  ? 

A.  This  is  contract  work  on  sub-soiling  on  the 
ranch. 

Q.     Sub-soiling?  [151] 

A.  Yes.  I  think  there  is  another  one  there,  a 
larger  check.  I  think  that  is  the  final  payment.  I 
arrj  not  sure.   I  think  there  has  been  more  than  that. 

Q.  What  do  you  mc^an,  just  briefly,  by  sub-soil- 
ing, x)lease'? 

A.  Well,  in  preparing  land  so  it  will  take  water 
good,  some  hard  land  and  they  use  a  sub-soiler. 
AV^ell,  it  has  got  long  hooks,  shanks  on  it,  and  goes 
down  in  the  ground  18  to  20  inches  to  loosen  the 
land  up. 

Q.     How  often  do  you  do  that  out  on  the  ranch? 

A.  Well,  it  is  not  done  so  very  often.  It  depends 
on  what  type  of  land  it  is.  If  it  is  sandy  land  it 
would  not  need  it  very  much,  ?)ut  if  it  is  adobe  land 
and  awful  hard,  it  requires  it  more  often, 

Q.  Have  you  had  occasion  to  do  any  of  that  sub- 
soiling  work  anywhere;  on  that  ranch  since  Novem- 
ber 20th,  1946?  A.     '46? 

Q,     Yes. 

A.  i  don't  think  so.  ]  am  not  [)Ositive  of  that, 
however. 
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Q.  Here  is  a  check  marked  B-28,  to  Pete  Obre- 
gon,  marked  ''baling  hay,"  in  1946.  Will  you  state 
what  [152]  that  is,  please? 

A.  That  is  for  baling  hay  that  we  use  on  the 
ranch  there  for  the  dairy  cows. 

Q.     For  the  dairy  cows? 

A.  I  think  so.  It  is  stored  on  the  ranch  for  the 
use  of  the  dairy  cows. 

Q.  Now,  here  is  a  check  marked  for  identifica- 
tion as  B-29,  payable  to  Roy  Painter,  and  marked 
"one  bull."   Will  you  state  what  that  is,  please? 

A.  Yes,  that  is  a  registered  bull  that  I  bought 
from  Mr.  Painter. 

Q.     In  '46? 

A.     Well,  whatever  the  date  there  is. 

Q.    Mr.  Painter  lived  near  you? 

A.  Well,  a  few — not  so  very  far,  about  two  or 
three  miles. 

Q.  Is  he  the  same  Mr.  Painter  that  has  currently 
served  on  the  Board  in  the  Rural  School  District 
No.  13  with  you?  A.    Yes,  it  is. 

Q.  The  same  man.  I'd  like  to  show  you  B-30, 
payable  to  Mr.  De  Priest,  marked  "plowing  and  sub- 
soiling,"  November  8th,  1946,  and  ask  you  what 
that  is. 

A.  Well,  this  is  the  one  that'  I  told  you  about 
awhile  ago.  There  is  more  of  that  sub-soiling  and 
that  is  the  same  thing,  I  think.  Well,  it  is  marked 
here,  "plowing  and  dragging  and  sub-soiling." 

A.  Well,  you  made  those  remarks  on  there, 
didn't  you,  Mr.  Hughes? 

A.     Yes,  I  made  all  of  them. 
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Q.  That  was  the  exhibit  I  referred  to  as  B-30, 
ill  case  I  didn't  identify  it.  Now,  B-31,  drawn  pay- 
able to  Harold  Y.  Heiskell,  in  '46,  in  the  amount  of 
$78.12,  marked  "dairy  expense."  Will  you  tell  us 
what  that  is,  please? 

A.  Well,  I  think  that  is  for — I  think  that  is  in 
payment  of  a  trade  I  made  with  him.  I  turned  in 
some  old  machines,  I  think  that  is  it.  I  am  not  posi- 
tive, but  anyway  that  is  dairy  supplies. 

Q.  That  is  the  dairy  on  which  you  have  60  or 
so  cows  on  the  ranch? 

A.     That  is  correct,  yes. 

Q.  Defendant's  Exhibit  B-32  is  marked  payable 
to  O.  S.  Stapley  and  Company  in  the  amount  of 
$100,  marked  as  payment  on  some  disc,  I  believe  it 
is.  Will  you  please  tell  us  about  that  ? 

A.  Yes,  that  is  the  payment  of  a  border  disc. 
We  could  not  get  it  at  the  time  and  they  wanted  a 
payment  down  on  that,  so  I  made  the  payment. 

Q.  You  bought  a  border  disker  then,  did  you, 
in  January,  '46?  [154]  A.     Yes. 

Q.  Now,  here  is  one  that  is  marked  B-33  for 
identification,  January  14th,  1946,  in  the  amount  of 
$1800,  drawn  on  the  Collector  of  Internal  Revenue, 
and  indicated  ''on  estimate,  1946  income  tax." 
Would  you  tell  us  what  that  is,  please? 

A.     That  is  on  the  estate. 

Q.     What  does  that  mean? 

A.     That  is  not  " estimate. " 

Q.  Oh,  I  see.  Very  well.  It  is  "est"  and  I  mis- 
interpreted it.   Will  you  look  at  Defendant's  B-34, 
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drawn  payable  to  A.  J.  Schlessinger  in  the  amount 
of  $1000,  December  29th,  '45.  Will  you  tell  us  what 
that  is,  please? 

A.  Yes,  that  is  for  the  preparation  of  land.  That 
was  all  plowed  up,  subsoiled.  It  does  not  state  here 
exactly  what  that  was,  but  it  was  sub-soiled  and 
disked  and  put  it  up  in  shape  to  plant. 

Q.    Who  was  this  man  Schlessinger? 

A.  Well,  he  is  the  fellow  that  lives  in  Chandler 
and  he  does  contract  work  and  a  tillage  company. 

Q.  In  '45  you  had  him  prepare  the  home  ranch, 
is  that  right? 

A.     No,  that  is  the  ranch  west  of  where  I  live. 

Q.  Well,  did  you  tell  us  about  that  ranch 
yet ;  [155]  I  mean  have  we  talked  about  that  ranch 
at  all,  this  ranch  west  of  where  you  live  ? 

A.  Well,  it  isn't  the  home  ranch.  The  home  ranch 
is  the  other  quarter. 

Q.  I  mean  is  it  a  part  of  the  160  acres  that  you 
operate  as  a  unit? 

A.  I  think  you  got  it  wrong.  It  is  160  acres,  what 
they  call  the  old  Blake  Ranch  that  is  just  west  of 
where  I  live.  Where  I  live  is  the  home  ranch  and 
there  is  about  70  some  odd  acres  on  the  home  ranch 
where  I  live.  This  work  was  done  on  the  Blake  ranch, 
out  on  the  Northwest  Quarter  of  Section  26. 

Q.     This  is  the  ranch  land  that  you  paid  taxes  on? 

A.     Oh,  yes. 

Q.  Defendant's  Exhibit  B-35,  November  6th, 
1945,  drawn  payable  to  the  Hayden  Flour  Mills 
in  the  amount  of  $1,142,  marked  ''Alfalfa  seed." 
Will  you  tell  us  what  that  is? 
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A.  Well,  that  is  what  it  is  for.  It  is  for  to  plant 
alfalfa  seed  on  this  land  that  they  prepared. 

Q.  Mr.  Hughes,  maybe  I  misunderstood  you  yes- 
terday. Didn't  you  tell  us  yesterday  you  did  not  buy 
seed,  you  raised  your  own  seed?  [156] 

A.     You  was  talking  about  barley. 

Q.     Oh,  I  see. 

A.     I  don't  raise  any  alfalfa  seed. 

Q.  Now,  B-36,  drawn  payable  to  the  Western 
Union,  August  28th,  1945,  in  the  amount  of  $201.73. 
Will  you  tell  us  what  that  is  ? 

A.  I  think  that  this  is  money  that  I  wired  my 
son. 

Q.     I  see.  Very  well. 

A.  I  could  find  out  exactly  if  you  want  to  know, 
but  I  am  pretty  sure  that  is  what  it  is. 

Q.  It  does  not  represent  anything  at  the  ranch, 
then  ?  A.     No. 

Q.  I  will  show  you  Defendant's  Exhibit  B-37, 
drawn  payable  to  this  man  Schlessinger  again  in  the 
amount  of  $300,  and  marked  '^threshing,"  I  believe. 
Will  you  tell  us  what  that  is,  please  ? 

A.  That  is  something  like  subsoiling,  but  some 
of  them  call  it  chiseling.  Now,  this  is  work  that  he 
done  in  addition  to  the  thousand  dollars  over  there. 

Q.     On  your  ranch? 

A.     Yes,  and  where  w^e  plant  that  alfalfa. 

Q.  This  is  the  man  at  Chandler  that  you  hired  to 
do  that?  [157]  A.     That  is  right. 

Q.     B-38,  marked  payable  to  Mr.  De  Priest  in 
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the  amount  of  $120  and  marked  ''Disking"  some- 
thing. AVill  you  tell  us  what  that  is,  please  f 

A.  Well,  now,  this  is  disking  land  in  preparation 
for,  well,  some  of  them  disk  it  to  plant  grain  and 
some  of  them  plow  it  and  disk  it  and  drag  it.  This 
is  probably  double  disked,  I  take  it.  If  it  is  double 
disked,  then  it  is  a  little  cheaper  than  it  is  to  plow 
and  drag  it. 

Q.  On  June  9th  you  did  have  this  man,  Mr. 
De  Priest,  double  disk  that  land?  A.    Yes. 

Q.  Will  you  look,  please,  at  Defendant's  Ex- 
hibit B-39,  and  drawn  payable  to  the  Palmer  Manu- 
facturing Company — Corporation — in  the  amoimt  of 
$110.  Do  you  know  what  that  is,  please,  sir"?  I 
have  just  a  few  more,  your  Honor. 

A.  That  is  for  a  cooler  that  I  gave  to  my  daugh- 
ter to  put  in  her  home  up  here. 

Q.     Where  is  her  home  ? 

A.     1300  West  Adams. 

Q.     Do  you  own  the  land? 

A.  Well,  it  is  in  my  name,  but  I  gave  her  the 
property.   There  is  a  home  there. 

Q.     But  the  deed  is  in  your  name?  [158] 

A.  Well,  it  is  yet,  but  we  gave  it  to  her,  my  wife 
and  I,  and  then  she  wanted  to  change,  probably  re- 
sell it,  and  she  is  going  to  take  this  new  home  that 
we  bought  out  at  Windsor  Square. 

Q.  What  will  you  do  with  this  particular  prop- 
erty? 

A.  Well,  we  will  sell  that  property  or  lease  it,  or 
something. 
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Q.  Will  you  look  at  Defendant's  Exhibit  B-40, 
drawn  payable  to  Fred  Hannon  and  Sons,  marked 
,  ''threshing  grain"  in  the  amount  of  $635,  in  '43,  and 
;  tell  us  what  that  is  ? 

A.  Yes,  Fred  done  some  threshing  for  me, 
threshed  grain.  I  don't  remember  whether  that  is 
barley  or  wheat,  but  it  is  one  of  the  two. 

Q.  That  was  on  the  home  ranch,  I  mean  the 
ranch  near  Tempe  ^ 

A.    Well,  it  is  either— that  is  '43? 

Q.     June  30th,  1943. 

A.  I  think  that  is  probably  on  one  of  the  other 
I  ranches  besides  the  home  ranch,  but  I  am  not  posi- 
tive, but  it  is  for  threshing  grain  anyway. 

Q.  Well,  Defendant's  B-41,  drawn  payable  to 
I  W.  A.  Rogers,  in  1944,  amount  $132,  marked  ''bal- 
ing hay. ' '  Do  you  recall  that  ? 

A.     Yes,  I  do.  [159] 

Q.     What  was  that  for,  please? 

A.     Baling  hay. 

Q.  And  B-42,  drawn  payable  to  Quick  Seed  & 
Feed  Company,  August  30th,  1943,  in  the  amount 
of  $119.  What  does  that  represent? 

A.  That  represents  milking  machines,  Surge 
Milking  Machine. 

Q.  In  other  words,  you  purchased  this  back  in 
'43,  is  that  correct? 

A.     Yes,  they  were  purchased  back  in  '43. 

Q.  Those  are  used  for  the  milk  that  goes  to  the 
Borden's  Creamery? 

A.     Yes,  they  have  a  different  concern.   Heiskell 
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handles  it  now.  They  took  the  agency  away  from  the 

other  people  out  there. 

Q.  B-43,  marked  payable  to  Arthur  Rogers  in 
'43  for  $444,  "baling  hay."   Do  you  recall  that? 

A.    Yes,  that  is  correct. 

Q.    You  recall  that,  do  you? 

A.    Yes,  I  do. 

Q.  And  B-44,  Tony  Roma,  in  '43,  for  $16,  to 
cement  something.  Will  you  tell  us  what  that  re- 
fers to,  please? 

A.  Yes,  that  is  for  cementing  the  floor  in  the 
home  where  the  foreman  lives. 

Q.  And  B-45,  another  check  in  '43  drawn  pay- 
able [160]  to  Mr.  Schlessinger  for  $462.  What  does 
that  represent,  please? 

A.  Well,  that  represents  tillage  work  there  on 
the  land. 

Q.     What  do  you  mean  by  "tillage  work"? 

A.  AYell,  preparing  land,  plowing  it  and  break- 
ing it  and  bordering  it. 

Q.  Now,  B-46,  payable  to  W.  A.  Rogers  in  the 
amount  of  $436,  in  1943,  for  baling  hay? 

A.     Yes,  that  is  for  baling  hay. 

Q.  And  B-47,  to  R.  Medina,  I  believe  it  is,  $92, 
marked  "hauling  hay."  Do  you  recall  that? 

A.     Yes,  that  is  Medina. 

Q.     Medina? 

A.     Yes,  for  storing  hay  on  the  ranch. 

Q.     Did  he  store  hay  on  your  ranch  at  that  time  ? 

A.  Well,  he  either  stored  it  or  hauled  it  some 
place,  but  I  think  he  stored  it. 
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Q.  Defendant's  B-48,  May  21st,  1943,  to  Fred 
Harmon  &  Son,  $300,  marked  ''threshing."  Do  you 
know  what  that  is? 

A.  Yes,  that  is  for  threshing  grain  on  the  ranch 
there. 

Q.  Defendant's  B-49,  W.  A.  Rogers,  in  '43,  $623. 
Can  you  tell  us  what  that  is,  please? 

A.     Yes,  that  is  for  baling  hay.  [161] 

Q.  B-50,  payable  to  the  First  National  Bank  of 
Arizona,  $375  in  '43.  Will  you  tell  us  what  that 
represents,  please? 

A.     Well,  that  is  a  Government  bond. 

Q.     You  purchased  the  bond?  A.    Yes. 

Q.  Was  that  one  of  the  bonds  that  you  were 
giving  to  your  children?  A.     Giving  to  what? 

Q.  To  one  of  your  children;  were  you  giving 
this  bond  to  one  of  your  children? 

A.  I  think  so.  I  think  that  is  the  $500  bond, 
375,  I  believe,  was  the  price  of  that. 

Q.  Now,  B-51,  payable  to  P.  Fernandez,  in  '43, 
$29,  marked  "hauling  lettuce."  Will  you  please  tell 
us  what  that  is  ? 

A.  Well,  I  think  this  is  some  lettuce  that  we  got 
from  some  of  the  lettuce  people  for  feed  for  the 
cows.  The  Mexican  people  haul  it  sometimes  in  their 
own  truck  and  we  pay  them  so  much  a  load  for 
hauling,  but  that  is  what  it  is. 

Q.  That  is  for  the  cattle  that  you  have  on  the 
ranch  ?  A.     Yes,  it  is. 

Q.     B-52,  February  16th,  1943,  to  the  Quick  Seed 
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&  Feed  Company,  $100.  What  is  that,  please,  [162] 

sir? 

A.  Well,  this  is  for  another  machine  I  think 
that  we  purchased  there. 

Q.     Another  milking  machine? 

A.  I  believe  it  is.  There  is  nothing  else  that  we 
got  from  them  only  milking  machines. 

Q.  Did  you  arrange  with  this  Quick  Seed  & 
Feed  Company  to  service  these  milkers  from  time  to 
time,  come  out  to  the  ranch  and  service  them? 

A.  When  they  put  them  in,  when  we  bought 
them,  why  they  agreed  to  service  them  occasionally 
and  put  them  in  shape. 

Q.  What  I  mean,  Mr.  Hughes,  is  did  you,  from 
time  to  time  after  they  were  installed,  request  that 
their  representatives  come  out  and  service  these  ma- 
chines for  you? 

A.     Well,  I  think — yes,  I  think  so. 

Q.  Now,  B-53,  payable  to  A.  Austin,  I  believe, 
marked  ''hauling  hay,"  in  '42.  Do  you  recall  that? 

A.    Yes,  I  do. 

Q.     Does  it  represent  hauling  hay  on  the  ranch? 

A.    Yes. 

Q.  Here  also  in  1942  a  check  marked  B-54,  pay- 
able to  Smith  &  Williams,  in  the  amount  of  $112.50. 
Can  you  tell  me  what  that  is,  please,  sir? 

A.  I  had  a  man  working  for  me  by  the  name  of 
Collins,  and  this  was  money  that  I  put  up  for  him 
that  he  bought  an  automobile.  Smith  &  Williams 
w^as  the  name  of  the  firm. 

Q.     That  was  back  in  '42?  A.     Yes. 
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Q.  Now,  Defendant's  Exhibit  B-55,  drawn  pay- 
able to  the  Quick  Feed  &  Seed  Company  in  1942  in 
the  amount  of  $150.  Is  that  also  for  a  milking  ma- 
chine ? 

A.  I  am  pretty  sure  that  it  was.  I  don't  know  if 
it  was  for  alfalfa  seed. 

Q.     What  was  that  other  check  for? 

A.     I  don't  recall. 

Q.     What  was  the  amount  of  that  one*? 

A.     The  last  one?   I  could  find  it  for  you. 

Mr.  Laney:     The  last  was  $100. 

Mr.  Hull:  That  is  right,  $100,  February  16th, 
'43. 

A.  Well,  I  think  it  was  for  machines.  I  think 
another  machine  was  purchased  from  them. 

Q.  So  you  purchased  another  machine  about 
October  13th,  1942? 

A.  It  must  be,  because  we  didn't  buy  any  sup- 
plies from  them. 

Q.  Also  in  '42  was  a  check  drawn  to  this  man 
Schlessinger,  marked  B-56.  Was  that  also  for  pre- 
paring land?  [164]  A.     Yes,  it  was. 

Q.  Here  is  another  one,  B-57,  drawn  payable  to 
this  same  man  Schlessinger  in  the  amount  of  $212.50 
in  '42.    Was  that  also  for  preparing  the  land? 

A.    Yes,  that  is  the  same. 

Q.  Of  course,  when  I  say  '' preparing  the  land," 
I  mean,  preparing  it  for  production. 

A.     Yes,  tillage  work. 

Q.  Will  you  look  at  B-58,  drawn  payable  to  the 
Maricopa  Tractor  Company,  September  16th,  1942, 
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in  the  amount  of  $3.47,  and  tell  us,  please,  what 

that  is. 

A.  That  is  some  supplies  for  a  Case  Rake,  teeth 
that  go  in  the  rake. 

Q.     That  is  equipment  for  a  tractor? 

A.     No,  it  is  for  raking  hay. 

Q.     Something  you  pull  with  a  tractor  ? 

A.     Yes. 

Q.  B-59,  payable  to  the  State  Tractor  &  Equip- 
ment Company,  September  17th,  1942,  in  the  amount 
of  $6.53.    Do  you  recall  what  that  is? 

A.  Yes,  that  is  for  some  supplies  for  the  John 
Deere  disk  that  they  had,  that  we  had. 

Q.  That  also  was  equipment  on  the  ranch,  is 
that  correct,  and  B-60,  August  22d,  1942,  Ramon 
Bernall,  $165,  ''baling  hay"? 

A.     Yes,  that  is  right. 

Q.     That  is  correct?  A.    Yes. 

Q.  Do  you  remember  Bernall,  has  he  worked 
for  you  recently? 

A.  No,  he  has  not,  I  haven't  seen  him  for  a  long 
time. 

Q.  B-61,  marked  ''Gililland's  Water  Company" 
in  the  amount  of  $75,  July  2d,  1942.  Can  you  tell 
us  what  that  is,  please? 

A.     I  think  you  are  a  poor  reader. 

Q.    Maybe  I  am. 

A.  What  does  it  say?  It  is  Gililland's  Motor 
Company. 

Q.     Gililland's  Motor  Company.  A.     $75. 

Q.    You  mean  Gililland? 
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A.     Gililland  Motor  Company. 

Q.     You  wrote  it,  didn't  you? 

A.  Yes,  I  did.  That  is  for  repairing  automo- 
biles. 

Q.  That  was  for  motor  equipment  that  you  were 
using  on  the  ranch  back  in  '42?  A.     Yes. 

Q.  Now,  B-62,  I  think  I  can  read  this  one,  "Ari- 
zona Farmers  Production  Credit  Association," 
in  the  amount  of  $1031.81,  and  that  is  back  in  July 
of  '42.  Can  you  tell  us  what  that  is  ? 

A.     Yes,  that  is  the  payment  of  a  note. 

Q.     That  you  borrowed  money? 

A.     Yes,  I  did. 

Q.  Was  that  cattle  or  livestock  loan  or  was  it 
a  real  estate  loan?  Was  it  secured  by  anything? 

A.     It  wasn't  secured  by  nothing. 

Q.  B-63,  July  9th,  1942,  payable  to  Floyd  Moore, 
in  the  amount  of  $624,  and  refers  to  the  Blake 
Ranch.   Will  you  tell  us  what  that  is,  please? 

A.    For  threshing  barley. 

Q.  Do  you  remember  that  barley  was  threshed 
back  there  on  July  9th,  1942?  A.     I  do. 

Q.  And  June  20th,  1942,  to  Ramon  Bernal, 
marked  B-64,  in  the  amount  of  $388.75.  What  is 
that,  please,  sir? 

A.     That  is  for  baling  hay. 

Q.  And  here  is  another  one  in  '42  to  this  S.  Me- 
dina, and  it  is  marked  B-65  for  identification, 
marked  "hauling  hay." 

A.     That  is  right,  that  is  hauling  hay.    It  seems 
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to  me  that  he  hauled  a  part  of  it,  but  that  is  for 

hauling  hay,  that  is  what  it  is. 

Q.  B-66,  also  '42,  payable  to  William  J.  Read, 
in  the  amount  of  $130,  marked  ''final  [167]  pay- 
ments on  water.  Maybe  that  is  ''motor,"  maybe 
you  better  look  at  it  and  tell  me  if  you  know  what 
that  is. 

A.     Did  you  say  that  is  payment  on  water? 

Q.     It  is  either  water  or  motor. 

A.     I  think  it  is  notes. 

Q.  I  guess  that  is  right.  In  other  words,  then, 
you  did  make  final  payment  on  some  notes  on  June 
16th,  1942  ?  A.    Yes,  final  payment. 

Q.     Do  you  recall  making  the  payment*? 

A.     Yes,  I  do. 

Q.  Now,  here  is  an  instrument  marked  Defend- 
ant's Exhibit  B-67  for  identification  carrying  some 
figures  on  it.  Can  you  just  state  briefly  what  that 
is,  iDlease? 

Mr.  Laney:     Is  that  a  check,  please? 

Mr.  Hull:  No,  I  don't  know  what  it  is,  I  am 
just  asking  him  to  identify  it.  It  is  a  receipt,  I 
think. 

A.  Well,  this  was  a  receipt.  Haven't  you  got  a 
cheek  there  for  that  same  amount? 

Q.  Maybe  so,  I  may  have  one  but  I  don't  intend 
to  put  in  evidence  all  of  your  checks. 

A.  Well,  you  have  a  check  that  represents 
this 

Q.  Well,  what,  briefly,  does  this  represent?  [168] 
Will  you  tell  me,  please? 
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A.     It  is  just  a  receipt  for  payment. 

Q.     Is  this  for  payment  of  any  note  ? 

A.     Yes. 

Q.  Now,  Defendant's  Exhibit  B-68,  July  18th, 
1942,  payable  to  the  Valley  National  Bank  in  the 
amount  of  $1015.83.   What  is  that,  please? 

A.  This  is  in  payment  of  a  note  and  the  inter- 
est on  it  is  $15.83. 

Q.  And  another  one  in  '42,  B-69,  payable  to  the 
Valley  National  Bank  in  the  amount  of  $1025.83. 
What  is  that,  please? 

A.     Note  and  interest  of  $25. 

Q.  And  May  14th,  1942,  marked  B-70,  payable 
to  Ramon  Bernal,  in  the  amount  of  $377. 

A.     That  is  for  baling  hay. 

Q.  B-71,  May  14th,  1942,  payable  to  C.  Mendez, 
in  the  amount  of  $30.85.   AVhat  is  that,  please,  sir? 

A.  That  is  C.  Mendez,  41  tons  of  hay.  That  is 
for  hauling,  $30.85. 

Q.  I  want  to  show  you  a  document  marked 
B-72  for  identification,  dated  April  14th,  1942.  Will 
you  tell  us  briefly  what  that  is,  please,  sir? 

A.  Well,  that  is  a  note  to  the  Valley  National 
Bank  for  $1000  that  I  borrowed. 

Q.    That  bears  your  signature  on  it,  does  it?  [169] 

A.     Yes. 

Q.     That  note  has  been  j)aid,  I  believe  ? 

A.     Oh,  yes. 

Q.  Now,  B-73,  miscellaneous  debit  slip,  bank 
slip  for  the  First  National  Bank,  will  you  tell  us 
what  that  is,  in  '42? 
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A.  Well,  it  says  here,  "Rental  for  one  year  on 
safe  deposit  box  123,  receipt  attached." 

Q.     Do  you  have  a  safe  deposit  box? 

A.     I  have  one  in  the  Tempe  bank. 

Q.     Is  that  in  your  name,  your  name  only? 

A.     Yes,  it  is. 

Q.  Will  you  look,  please,  at  B-74,  and  state  what 
that  is? 

A.  This  is  a  thousand  dollars — $100  that  was 
paid. 

Mr.  Laney:     One  hundred  or  a  thousand? 

A.  One  hundred.  It  was  charged  to  my  ac- 
count and  credited  to  Chris  T.  Martin's  account.  In 
other  words,  I  asked  them  to  do  that  for  me  and 
Mr.  Haroldson  made  the  charge,  and  he  worked  at 
the  bank  at  the  time,  charged  my  account  $100  and 
credited  Chris  T.  Martin  of  a  hundred. 

Q.  (By  Mr.  Hull)  :  Now,  Mr.  Hughes,  you  were 
duly  ajjpointed  and  qualified  administrator  of  the 
estate  of  Mr.  Martin,  weren't  you?  [170] 

A.     Yes,  I  was. 

Q.  And  I  think  you  gave  us  the  date  yesterday, 
did  you  not,  as  to  when  you  served  in  such  ca- 
pacity ? 

A.  Well,  I  don't  remember  whether  I  did  or  not. 
I  did 

Q.  Let  me  ask  you  this:  If,  from  March  20th, 
1945,  up  to  January  10th,  1947,  you  did  not  serve 
as  administrator  of  the  estate  of  Christopher  T. 
Martin,  deceased? 
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A.  Well,  I  couldn't  tell  you.  I'd  have  to  look 
up  that  record.   I  don't  know. 

Q.  I  don't  want  to  cross  you  up  on  the  dates, 
Mr.  Hughes,  but  does  that  refresh  your  recollection 
as  to  whether  or  not  somewhere  during  that  period 
you  did  serve  as  administrator  of  that  estate? 

A.  I  served  as  administrator  of  the  estate  when- 
ever it  was,  but  I  couldn't  tell  you  just  exactly  the 
year. 

Q.  You  were  appointed  by  the  Superior  Court 
of  Maricopa  County  for  that  purpose? 

A.     I  was. 

Q.  During  the  administration  of  that  estate,  it 
]:)ecame  necessary  for  you  to  investigate  certain  min- 
ing claims  and  mining  properties  for  the  estate, 
didn't  it?  A.     Yes,  it  was.  [171] 

Q.  And  you  did  make  such  an  independent  in- 
vestigation ? 

A.  Well,  Mr.  Scott,  the  attorney,  made  that  in- 
vestigation. I  was  laid  up,  I  was  pretty  badly 
knocked  out  with  arthritis  and  he  went  up  to  Globe 
and  different  places  himself  and  made  that  inves- 
tigation.  I  didn't  go  up. 

Q.  Now,  Mr.  Hughes,  you  asked  the  Superior 
Court  to  give  you  additional  compensation  above 
the  compensation  normally  allowed  for  the  admin- 
istration of  the  estate,  on  your  representation  that 
you  did  extraordinary  services  in  connection  with 
the  administration  of  the  estate? 

A.     The  attorney  put  that  in  there,  Scott  did.   I 
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don't  recall  just  what  it  was,  but  he  was  the  one 

that  put  it  in. 

Q.  Would  you  recognize  a  statement  of  that  ac- 
count if  I  were  to  show  it  to  you?  I'd  like  to  mark 
this  for  identification,  please. 

(The  document  was  marked  as  Defendant's 
Exhibit   C  for  identification.) 

Mr.  Hull :  I  might  state  that  I  want  to  show  you 
what  purports  to  be  a  certified,  exemplified  copy  of 
the  order  settling  administrator's  first  and  final 
account  decree  of  distribution  in  that  estate  certi- 
fied to  by  the  Superior  Court  of  [172]  Maricopa 
County,  Arizona,  and  will  ask  you  if  you  recall 
whether  or  not  you  made  the  representations  therein 
appearing.   Would  you  like  to  see  it? 

Mr.  Laney:     Oh,  it  doesn't  matter. 

Q.  (By  Mr.  Hull) :  I  will  show  you  first  of  all 
in  the  certification,  on  the  last  page  of  the  order 
settling  the  account,  or,  rather,  on  the  last  page 
of  the  final  account,  it  is  the  second  document  in 
here,  what  purports  to  be  verification  before  Ed- 
win Green,  a  Notary  Public,  on  the  10th  of  Janu- 
ary, 1947.  You  just  glance  at  it,  briefly,  and  tell  me 
whether  you  can  identify  that  as  a  copy  of  the  re- 
port that  you  made  to  the  Court  at  the  time  you 
closed  the  estate? 

A,     Yes,  I  think  this  is  correct. 

Q.  And  you  read  the  account,  did  you  not,  be- 
fore it  was  filed,  you  read  it?  A.     Yes,  I  did. 

Q.     And  you  signed  it,  did  you  not? 

A.     I  did. 
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Q.  Do  you  recall  making  that  representation  in 
here  to  the  effect,  or  rather,  concerning  the  inven- 
tory and  appraisement  of  the  estate,  delay  in  filing 
it?  A.     You  mean? 

Q.  I  don't  want  to  cross  you  up,  I  am  just  [173] 
asking  you  if  you  recall.  If  you  don't,  I  won't 
bother  you  with  it,  Mr.  Hughes. 

A.     Well,  I  remember  it  all  right. 

Q.     Delay? 

A.     That  is  the  inventory  of  the  estate? 

Q.     Yes.  A.     Yes,  it  was  made  up. 

Q.  I  mean  do  you  recall  anything  that  was  said 
by  you  in  the  account  with  reference  to  any  inven- 
tory that  was  filed  late?  A.     No,  I  don't. 

Q.  Now,  do  you  recall  whether  or  not  you  made 
any  representations  in  here  with  regard  to  services 
which  you  performed  in  the  administration  of  the 
estate ;  do  you  recall  any  of  that  ? 

A.  Scott  put  it  in.  I  don't  remember  what  it 
was. 

Q.  You  did  read  it  and  sign  it  and  verify  it, 
did  you  ?  A.     I  think  so,  yes. 

Q.  Isn't  it  true  that  in  addition  to  the  compen- 
sation which  the  Superior  Court  normally  allows 
to  an  administrator  for  the  administration  of  an 
estate,  you  were  paid  an  additional  sum  for  extraor- 
dinary services  in  that  particular  estate? 

A.  Mr.  Scott  made — fixed  those  papers  up.  I 
don't  know  what  he  put  in. 

Q.  You  don't  know  what  you  got  out  of  it,  do 
you? 
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A.  Well,  I  remember  him  fixing  all  the  papers 
up  and  having  me  to  sign  them. 

Q.  Now,  I  want  to  call  your  attention  to  Defend- 
ant's B-75,  which  is  dated  July  11th,  1941,  a  check 
drawn  to  Mr.  Schlessinger  in  the  amount  of  $200. 
Is  that  also  for  the  preparation  of  the  land? 

A.  Yes,  it  is,  because  he  didn't  do  anything  else 
but  that  kind  of  work. 

Q.  So  back  as  early,  at  least  July  11th,  1941,  you 
had  dealings  with  him.  Now,  also,  on  July  9th,  1941, 
and  I  am  referring  to  B-76,  is  a  check  drawn  pay- 
able to  the  Hayden  Flour  Mills  in  the  amomit  of 
$500.   What  does  that  represent,  please? 

A.     I  think  that  is  for  alfalfa  seed. 

Q.     For  the  ranch,  wasn't  it?  A.    Yes. 

Q.  Now,  Mr.  Hughes,  in  response  to  the  sub- 
poena from  the  Court  you  brought  all  of  the  checks 
that  you  had  in  either  of  these  banks  that  were 
drawn  on  those  banks  from  '41  through  to  the  time 
designated  in  the  subpoena.  I  could  give  you  the 
exact  date,  if  you  want  it.  You  did  bring  them 
all,  didn't  you?  [175] 

A.     I  brought  all  that  the  subpoena  asked  for. 

Q.  And  they  are  all  in  this  grip  or  handbag 
marked  Defendant's  Exhibit  B  for  identification, 
that  is  true,  isn't  it,  you  brought  them  in? 

A.     Yes. 

Q.  And  you  have  no  other  checks  other  than 
those  that  are  in  there  for  that  period  of  time? 

A.     No. 

Q.     Did  you  bring  with  you  in  response  to  that 
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subpoena  the  records  of  the  Hayden  Flour  Mills 
showing  what  purchases  or  sales  were  made  between 
you  and  the  Hayden  Flour  Mills  during  this  period 
of  time  ? 

A.  No,  I  don't  have  that  statement  of  the  Hay- 
den Flour  Mills. 

Q.     You  don't  have  any  records'? 

A.     I  don't  have  them. 

Q.  What  is  the  situation  with  regard  to  Tovrea, 
did  you  have  an  account  or  a  statement  you  could 
bring  in  in  response  to  the  subpoena  that  would 
show  what  transactions  were  had  between  you  and 
Tovreas  during  that  period  of  time  ? 

A.  I  could  do  it  this  way,  that  the  Tovrea  peo- 
ple bought  cattle  from  me  and  they  bought  hay  and 
they  bought  barley.  Now,  my  record  book  shows 
the  amount  on  that  year.  [176] 

Q.     I  see,  that  will  appear  in  that. 

A.  But  the  statements  from  Tovrea,  I  don't 
know  where  they  are.  They  are  probably  aroimd 
home  some  place,  but  I  couldn't  find  them. 

Q.    You  did  look  for  them  ?  A.     Yes,  I  did. 

Q.  Now,  Defendant's  Exhibit  B-77,  an  instru- 
ment on  the  letterhead  of  Fred  G.  Hilvert  Com- 
pany. That  is  signed  by  you,  is  it  not? 

A.     Yes,  this  is  the  extension  of  the  lease. 

Q.  That  is  the  extension  of  the  lease  that  you 
told  us  about  yesterday?  A.     Yes. 

Q.  And  B-78,  purports  to  be  a  satisfaction  of 
mortgage  of  record  in  this  County,  and  bearing  your 
signature.   Can  you  tell  us  briefly  what  that  is? 
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A.     Yes. 

Q.  What  is  it,  please,  sir"?  Is  that  what  it  is,  a 
satisfaction  of  mortgage? 

A.  It  is  satisfaction  of  a  mortgage  that  Chris- 
topher Martin  had  on  some  land  I  purchased. 

Q.  Had  you  been  acquainted  with  Christopher  T. 
Martin  over  a  rather  protracted  period  of  time,  a 
lengthy  period  of  time,  before  he  died? 

A.     Oh,  yes. 

Q.    When  did  he  die,  do  you  recall?  [177] 

A.     Well,  I  don't  just  exactly  know  when  it  was. 

Q.  Were  you  familiar  with  his  affairs,  his  per- 
sonal affairs,  his  property  holdings,  and  so  forth  ? 

A.  Well,  other  than  the  land  I  purchased  from 
him.  I  didn't  know  mu.ch  about  anj^thing  about  his 
mining  claims. 

Q.  Will  you  please  state  briefly  why  you  hap- 
pened to  apply  for  letters  of  administration  to  his 
estate  ? 

A.  Well,  I  owed  the  estate  a  couple  of  thousand 
dollars,  and  I  spoke  to  Haroldson,  or  someone  asked 
him  or  Ben  Robbins,  if  they  would  not  file  letters 
of  administration,  and  he  said  he  would,  but  it  just 
kept  drifting  along  and  going  along,  and  T  wanted  to 
get  it  cleared  up  and  pay  the  interest  and  get  the  loan 
cleared  up,  so  Scott  told  me  to  just  go  ahead  and  file 
application  on  administration  for  it,  so  I  done  that 
and  settled  up  the  estate. 

Q.  Now,  Mr.  Hughes,  who,  if  anyone,  applies  for 
insurance  on  the  ranch  properties ;  I  mean  your  fire 
insurance  and  your  liability  insurance,  whatever  you 
may  have  out  there  ? 


The  Mutual  Life  Ins.  Co.  of  N.  Y.  191 

(Testimony  of  Thomas  J.  Hughes.) 

A.  Well,  Johnnie  Joyce  writes  that.  I  don't  know 
whether  I  sign  the  application  for  it  or  not,  [178] 
but  he  writes  all  of  that  insurance  policies. 

The  Court:  We  will  have  our  morning  recess  at 
this  time.  Keep  in  mind  the  Court's  admonition. 

(Thereupon  a  short  recess  was  taken,  after 
which,  all  parties  being  present  as  heretofore 
noted  by  the  Clerk's  record  being  present,  the 
trial  resumed  as  follows :) 

THOMAS  J.  HUGHES 

I'esumed  the  witness  stand  and  testified  further  as 
follows : 

Cross-Examination — (Resumed) 

Mr.  Hull: 

Q.  Mr.  Hughes,  in  the  Summer  of  '47  you  took 
an  automobile  trip  to  Flagstaff,  didn  't  you  ? 

A.     I  think  so. 

Q.  And  you  made  the  trip  to  Flagstaff  in  one  day, 
didn't  you? 

A.  Yes,  we  stayed  at  Flagstaff  over  night,  if  I 
remember  correctly. 

Q.  And  then  did  you  return  by  automobile  the 
next  day  ? 

A.  I  think  we  went  around  by  the  Canyon,  by  the 
rim  there  out  the  Canyon  and  come  back  the  next 
day,  if  I  remember  correctly. 

Q.  Did  you  accompany  your  son  on  that  trip  as 
[179]  you  did  when  you  went  to  Santa  Ana  that 
summer  ?  A.     Well,  this  is  another  son. 

Q.  Now,  from  time  to  time  back  in  the  latter  half 
of  1941  and  up  until  comparatively  recent  years,  you 
made  frequent  motor  trips  to  the  dams  of  the  Salt 
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River  Valley  Water  Users'  Association  for  the  pur- 
pose of  inspecting  those  dams,  didn't  you^ 

A.  Well,  I  went  along  with  the  Coimcil  Board. 
They  make  trips  up  there  just  to  look  things  over 
and  pro]3ably  once  a  year.  They  all  go  together,  30  of 
those  Council.  They  generally  get  a  bus  and  they  all 
go  together. 

Q.  Well,  the  purpose  of  going  is  on  official  busi- 
ness for  the  Salt  River  Valley  Water  Users'  Associa- 
tion, isn't  that  true? 

A.  Well,  I  don't  know  what  you  would  call  it, 
Council  Board.  There  is  two  members  from  the  Gov- 
erning Board  and  the  Council  Board.  They  both  go, 
both  members  go  on  those  trips. 

Q.  Do  you  have  your  expenses  paid  when  you 
make  those  trips  ? 

A.  They  allow  per  diem  and  mileage  just  the 
same  as  they  did  for  a  regular  meeting. 

Q.  You  get — what  you  mean  is  you  get  so  many 
dollars  per  day  plus  your  mileage  on  the  automobile, 
[180]  is  that  it? 

A.  You  get,  I  think  the  amount  is  $4.10  a  day  at 
a  meeting,  rather. 

Q.    Yes. 

A.  And  they  are  paid  that  same  amount,  I  think, 
for  the  day  that  they  go  up  there. 

Q.  Now,  all  30  members  of  the  Council  do  not  go 
on  this  dam  inspection  trip  at  one  time,  do  they  ? 

A.  Well,  sometimes  they  pretty  iiear  all  go.  They 
hire  one  of  those  large  busses  to  take  the  whole  bunch. 

Q.  When  was  the  last  time  you  went  on  one  of 
those  trips  for  the  Water  Users'  for  the  purpose  of 
inspecting  their  dams  ? 
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A.  Oh,  I  haven't  been  on  one  of  them  trips  for,  I 
think,  about  three  years. 

Q.    About  three  years  ? 

A.  Three — I  don't  remember  now.  I  am  not  posi- 
tive, but  it  has  been  quite  awhile  since  I  have  been 
on  any  of  those  trips. 

Q.  In  '41  and  '42  you  made  all  of  those  trips, 
didn't  you? 

A.  I  couldn't  tell  you,  I  don't  know;  I  don't 
remember. 

Q.  Well,  when  you  went  on  those  trips  will  you 
[181]  just  state  briefly  what  was  done,  what  did  you 
do  when  you  went  on  those  trips  after  you  got  to  the 
dams? 

A.  Well,  they  just  look — all  of  them  just  had  to 
look  at  the  dams  and  the  construction  work  that  was 
done  and  they  had  their  meals  up  there,  took  lunch 
along. 

Q.  What  was  the  object  of  going,  why  did  you 
want  to  see  the  dams  ?  A.     Huh  ? 

Q.  Why  did  you  go  look  at  the  dams;  what  was 
tlie  purpose  ? 

A.  It  is  just  a  custom  of  the  AA^ater  Users'  that 
they  adopted,  or  the  Council,  that  once  a  year,  or  I 
think  once  every  two  years,  I  think  it  is  once  a  year, 
to  make  those  trips. 

Q.  And  did  you,  yourself,  get  out  and  walk  out 
and  check  the  spillways  on  those  dams  ? 

A.     No,  I  didn't. 

Q.     Never?  A.     No. 

Q.     What  did  you  do? 

A.     Well,  I  just  got  out  and  was  there  on  the 
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ground  where  the  biggest  part  of  them  was,  some  on 
the  ground,  I  couldn't  go  up  on — it  is  pretty  steep  to 
go  up  and  I  didn't  go  up.  [182] 

Q.     Do  you  know  Mr.  Fred  Henshaw  ? 

A.    Yes,  I  do. 

Q.     Do  you  know  Mr.  Orville  Knox? 

A.     Yes. 

Q.  Did  you  have  occasion  to  go  with  them  in  '41 
and  '42  on  any  trips,  business  trips  for  the  Water 
Users"? 

A.  Well,  I  don't  remember  whether  I  did  or  not, 
but  it  seems  to  me  that  we  had  one  trip,  I  believe, 
maybe  we  had  two,  I  don't  remember. 

Q.  You  recall  then,  don't  you,  that  early  in  '42 
you  took  a  trip  by  train  to  Washington,  D.  C.  for  the 
Water  Users'?  A.     Yes. 

Q.    And  that  was  a  business  trip,  wasn  't  it  ? 

A.  Well,  it  was  concerning  the  Water  Users ^ 
affairs  here. 

Q.  Well,  briefly,  what  was  the  purpose  of  that 
trip  ? 

A.  The  purpose  of  the  trip  was,  they  were  taking 
up  the  income  tax  account  that  the  Government 
claimed  the  Salt  River  Valley  Water  Users'  owed 
them. 

Q.  You  were  one  of  the  accredited  representatives 
of  the  Water  Users',  representing  the  Water  Users' 
in  that  controversy  with  the  United  States  [183] 
Government,  weren't  you?  A.     Yes. 

Q.     Who  else,  if  anyone,  went  with  you  ? 

A.     Well,  there  was  Mr.  Henshaw,  I  am  pretty 
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sure,  and  I  think  John  Dobson,  T  am  not  sure  of 

Dobson,  Vie  Corbell  and  Lin  B.  Orrae. 

Q.     Do  you  remember  when  you  made  that  trip ; 
do  you  remember  the  month  ? 
•    A.     No,  I  don't. 

Q.  It  is  a  fact,  is  it  not,  that  you  spent  almost  the 
entire  month  on  that  business  back  in  Washington, 
D.  C.  ?  A.     Oh,  no,  we  was  only  a  few  days. 

Q.  You  didn't  return  immediately  to  Phoenix, 
though,  did  you? 

A.  No,  I  stopped  in  Kansas  City.  The  arthritis 
uot  to  hurting  me  so  awful  bad  I  stopped  over  there 
1'(  )r,  well,  I  think  a  couple  of  weeks,  and  I  was  very 
sick  in  bed.  That  is  where  my  sister  lives,  there  in 
Kansas  City. 

Q.  This  sister  that  you  referred  to  when  you 
referred  to  this  40  acres  south  of  Phoenix,  is  that 
right  ?  A.     Yes. 

Q.  Now,  what  did  you  accomplish  in  Washington, 
D.  Con  that  trip?  [184] 

A.     For  the  Water  Users '  % 

Q.    Yes. 

A.     I  don't  think  we  accomplished  anj^thing. 

Q.     What  did  you  do  back  in  Washington,  D.  C.  ? 

A.  Well,  they  took  up  the  matter  and  the  Board 
was  supposed  to  write  the  Internal  Revenue,  but  the 
Board  never  passed  on  it.  They  furnished  them  with 
a  lot  of  information. 

Q.  Well,  did  your  business  consist  primarily  of 
conferences  with  men  in  Washington,  D.  C.  ? 

A.  Well,  it  was  just  with  the  Revenue  Depart- 
ment or  that  Board  that  passes  on  the — 
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Q.  Mr.  Hughes,  if  it  weren't  for  the  pain  you  say 
you  suffer,  you  would  not  have  to  b(i  disabled,  would 
you,  in  your  opinion  ^. 

A.  The  pain  is  all  the  thing  that  bothers  me.  It  is 
just  simply  terrible  at  times,  and  sometimes  I  can't 
use  this  left  arm  and  I  can't  walk  sometimes,  hardly 
at  all,  without  pain  down  in  my  ankle  and  my  knees 
and  hip,  and  every  time  I  make  a  movement  like  that, 
now,  there  is  pain  right  across  through  here,  and 
move  the  arm  up.  Now,  it  is  pain,  I  can't  go  any 
further  with  it.  That  hurts  awful  bad  right  in  here, 
and  this  arm,  more  right  in  here  (indicating  right 
arm),  it  is  just  completely  knocked  out  with  pain 
whenever  I  try  to  [185]  move  too  much. 

Q.  Well,  then,  aside  from  the  pain,  you  don't 
know  of  anything  that  is  the  matter  with  you  phy- 
sically or  mentally,  do  you?  A.     No,  I  don't. 

Q.  You  have  freedom  of  movement  of  your  arms 
and  legs,  don't  you?  A.     What? 

Q.     Freedom  and  movement  of  your  arms  and  legs. 

A.  I  could  move  it,  but  I  can't  move  it  without 
pain.  I  can't  move  that  arm  without  pain.  Now,  it  is 
pain  right  now.  Now,  I  move  it,  now  that  is  hurting 
awful  bad.  As  I  come  up  with  it,  the  pain  is  terrible. 

Q.  How  long  have  you  been  a  member  of  the 
Council  of  the  Salt  River  Valley  Water  Users '  Asso- 
ciation ? 

A.     Oh,  a  long  time  before  I  got  hurt. 

Q.     About  16  years,  is  that  your  best  recollection? 

A.     Oh,  I  think  so,  I  couldn't  tell  you  exactly. 

Q.  And  what  position  do  you  occupy  with  the 
Council  at  the  present  time? 
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A.  Well,  I  am  one  of  the  Council  members,  the 
Council  Board,  and  at  the  present  time  I  am  the 
Vice-Chairman  of  that  Board.  I  was  Chairman  for 
[186]  it  for  a  numl^er  of  years,  l3ut  I  am  Vice-Chair- 
man for  that  Board  now. 

Q.     AVhen  did  you  become  Yice-Chairman  ? 

A.  Well,  just  lately  here,  this  last  Water  Users ^ 
election. 

Q.     In  '48? 

A.  Well,  when  it  was,  I  don't  just  remember  the 
date. 

Q.  And  during  the  years  '41  u];)  until  you  were 
selected  Vice-Chairman,  you  were  the  Chairman  of 
the  Council?  A.     I  was. 

Q.  Now,  3^ou  attended  all  meetings  of  the  Council, 
did  you  not,  Mr.  Hughes  1 

A.  No,  I  think  I  missed  quite  a  good  many,  but 
I  am  not  sure,  the  records  will  show. 

Q.     The  records  will  show  ?  A.    Yes,  it  will. 

Q.  You,  in  your  capacity  as  Chairman,  presided 
at  these  meetings,  didn't  you?  A.     T  did. 

Q.  Then  you  write  the  minutes  and  you  sign  the 
official  minutes  after  the  meetings  are  over  to  make 
a  record  of  what  business  was  transacted  at  the  Coun- 
cil meeting? 

A.  Some  days  I  don't  sign  them  right  there,  [187] 
maybe  I  wouldn't  sign  it  until  I  came  back  the  next 
time.  If  my  arms  are  hurting  very  bad  I  wouldn't 
try  to  sign  it,  just  let  it  go  until  the  next  meeting.  A 
good  many  of  them  are  passed  up  tliat  way. 

Q.  And  I  believe  you  told  us  there  were  about  30 
men  on  this  Council,  is  that  right? 
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A.     Yes,  there  are. 

Q.  AVill  you  tell  us,  please,  what  the  official  func- 
tion of  the  Council  for  the  Salt  River  Valley  Water 
Users'  Association  is  and  has  been  during  these  six 
years  we  are  talking  about  ? 

A.  The  Council  Board  is  the  law  making  body 
of  the  Salt  River  Valley  Water  Users'  Association, 
and  the  Board  of  Grovernors  is  the  administration 
body.  Does  that  answer  your  question? 

Q.  Yes.  In  other  words,  your  30  man  Council 
make  the  laws  for  your  Association,  is  that  correct? 

A.     By-laws,  yes. 

Q.  Well,  during  a  part  of  this  time,  and  I  am 
referring  now  to  the  latter  part  of  '41  and  early  in 
'42,  the  Salt  River  Valley  Water  Users'  Association 
had  a  special  committee  known  as  the  Labor  Com- 
mittee, or  Labor  Relations  Committee,  isn't  that  cor- 
rect ? 

A.  Yes,  they  had  a  meeting  something  similar  to 
[188]  that  to  make  an  adjustment  of  claims  on  power 
that  was  furnished  to  some  of  the  working  men.  The 
working  men,  some  of  them  were  given  free  power 
and  some  wasn't  charged  enough  and  some  too  much, 
and  that  Committee  ironed  that  out  to  get  it  satis- 
factorily worked  with  these  men  that  were  working. 

Q.  AVell,  you  were  selected  as  a  member  of  the 
Committee,  weren't  you?  A.    Yes,  I  was. 

Q.    You  served,  did  you  not  ?  A.     Yes. 

Q.     In  what  capacity,  Mr.  Hughes  ? 

A.  Well,  just  as  an  ordinary  member  of  the  Com- 
mittee. 

Q.     Were  you  Chairman  of  that  Committee? 
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A.     No,  not  that  one. 

Q.     Was  that  a  sub-committee  of  the  Council  ? 

A.  Well,  it  was,  I  guess  it  was  a  Committee  com- 
posed of  some  of  the  Council  and  some  of  the  Board. 

Q.  Do  you  recall  serving  on  that  Committee  for 
about  six  weeks  during  the  latter  part  of  '41  and 
January  of  '42? 

A.     Six  weeks?  It  didn't  take  six  days, 

Q.     How  many  meetings — it  didn't  take  six  days? 

A.  It  didn't  take  very  long.  I  don't  remember 
now  just  the  exact  time,  but  it  wasn't  very  long  until 
they  got  it  all  straightened  up.  While  they  might  have 
had  a  recess  in  between  and  probably  it  carried  them 
over  for  some  length  of  time,  but  there  was  no  active 
part  done  on  our  part  for,  I  don't  know,  quite  a 
while. 

Q.  How  long  did  this  Committee  function  as  the 
Labor  Committee? 

A.  Well,  I  think  that  matter  they  had  up  there 
they  wound  it  up  probably  in  a  couple  of  days,  but 
then — well,  I  think  two  days,  two  or  three  days. 

Q.     Those  were  all  day  meetings,  weren't  they? 

A.  No,  I  don't  think  so.  The  meetings  were  very 
short.  I  think  we  held  them  in  the  afternoons,  well, 
not  later  than  ten  o'clock,  anyway  between  ten  and 
two. 

Q.  Let  me  ask  you  if  you  recall  whether  or  not 
there  were  some  meetings  at  least  of  that  Labor  Com- 
mittee which  lasted  from  nine  o'clock  in  the  morning 
until  six  o  'clock  at  night  uninterrupted  ? 

A.     I  don't  remember,  I  can't  recall,  though. 

Q.     Now,  did  you  receive  compensation  for  your 
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services  as  a  mem])er  of  the  Council  of  the  Water 

Users'? 

A.     Yes,  just  the  same  as  all  the  rest  of  them.  [190] 

Q.     Just  a  per  diem?  A.     Yes. 

Q.     A  nominal  per  diem  of  $4.60  ? 

A.     Well,  I  think  that  is  what  it  is. 

Q.  Do  you  also  receive  that  same  pay  when  you 
serve  as  a  member  of  this  special  I.al^or  Committee  ? 

A.     I  think  it  is  just  the  same. 

Q.  Do  you  recall  how  many  were  on  that  Labor 
Committee  ? 

A.     I  think  there  were  five,  but  I  am  not  sure. 

Q.  Mr.  Hughes,  do  you  remember  whether  or  not 
you  settled  anything,  that  Committee  settled  any- 
thing as  a  result  of  your  negotiations  ? 

A.  Well,  they  settled  that  thing,  that  trouble  be- 
tw^een  the  working  men  about  the  price  they  was  to 
charge  for  i)ower  and  all. 

Q.  And  that  dispute  was  brought  to  your  Com- 
mittee to  determine  and  settle,  that  is  true  ? 

A.  They  were  just  to  get  the  information  in  re- 
gard to  the  different  parties  that  was  overcharged  on 
power. 

Q.     Did  you  hear  witnesses  at  that  hearing? 

A.  Well,  we  just  went  to  the  different  places,  a 
few  places  where  they  had  men  there  that  claimed 
they  were  overcharged  on  poAver.  I  think  they  brought 
a  few  of  them  in.  I  don't  know.  [191] 

Q.  So  far  as  you  know,  did  you  attend  all  of  the 
meetings  of  that  Labor  Committee  ? 

A.     Well,  I  think  all  but  one. 

Q.     Did  you  participate  in  the  decision  which  was 
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I  rendered  that  ultimately  disposed  of  the  controver- 
i  sies  that  you  were  then  considering  ? 
A.     I  don't  think  so. 

Q.     Was  there  anything  in  writing  or  any  written 
record  made  of  that  ? 
A.     I  don't  think  there  was,  I  don't  remember. 
Q.    Were  there  any  written  minutes  kept  of  what 
I  business  was  transacted  at  that  particular  time? 
A.     I  don't  remember  whether  there  was  or  not. 
Q.    Are  you  a  member  of  the  Labor  Committee  of 
i  the  Council  at  this  time  or  of  the  Water  Users"? 
A.    No. 

Q.  Do  you  hold  any  official  position  with  the 
Water  Users'  other  than  Vice  Council,  Vice-Chair- 
man,  rather,  of  the  Council?  A.     That  is  all. 

Mr.  Hull:    That  is  all. 

Redirect  Examination 
Mr.  Laney : 

Q.  Mr.  Hughes,  counsel  for  the  Company  has 
shown  you  a  large  number  of  checks  here  and  brought 
[192]  from  you  about  your  paying  checks  for  baling 
services,  for  preparing  land,  for  thrashing,  and  I 
will  ask  you  if  before  you  became  disabled  who  did 
all  of  that  work  ?  A.     I  did  all  of  it. 

Q.  State  whether  or  not  you  had  your  own  baler 
there.  A.     I  owned  my  own  baler. 

Q.     Did  you  operate  it  ?  A.     I  did. 

Q.     I  assume  you  hired  a  few  hands  to  help  ? 

A.     I  had  help  and  I  operated  it. 

Q.  You  had  your  own  thresher  before  you  were 
disabled,  I  take  it?  A.     And  I  have  it  yet. 
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Q.  Did  you  operate  that  before  you  were  dis- 
abled? A.     I  did. 

Q.  Did  you  go  around  plowing  and  do  your  own 
renovating  and  preparation  of  the  land? 

A.    I  did. 

Mr.  Hull :  Your  Honor  please,  I  am  going  to  ob- 
ject to  the  leading  examination. 

The  Court:    Yes. 

Mr.  Laney:  Q.  Before  you  were  disabled,  who 
cut  and  baled  your  hay  before  you  were  disabled? 

A.     I  cut  it  myself. 

Q.  And  after  you  were  disabled,  why,  did  you 
employ  those  custom  workers  to  renovate  your  land 
and  i^repare  your  land  and  bale  your  hay  and  thresh 
your  grain,  and  so  on ;  why  did  you  do  that  ? 

A.     I  couldn't  do  it  myself. 

Q.     Why  couldn't  you  do  it? 

A.     Because  I  was  crippled  up. 

Q.  Now,  opposing  counsel  brought  from  you  that 
you  just  hurt,  you  just  have  pain.  What  is  the  condi- 
tion of  your  joints  all  over  your  body  ? 

A.  Well,  they  are  awful  bad.  They  pain  an  awful 
lot. 

Q.  What,  with  regard  to  free  movement  or  being 
stiff? 

A.  They  are  stiff  all  the  time,  and  the  shoulder, 
this  one  is  awful  stiff,  (indicating  left  shoulder). 

Q.  Now,  opposing  counsel  questioned  you  at  con- 
siderable length  about  being  on  the  School  Board. 
Do  you  get  any  pay  out  of  that  ? 

A.     None  whatever. 
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Q.  How  long  were  you  on  the  School  Board  before 
you  became  crippled  up  ? 

A.  Oh,  I  think  some  few  years.  I  don't  just 
remember  how  many. 

Q.  Now,  who  is  it  that  actually  makes  up  the 
[194]  budget? 

A.  Well,  the  principal  makes  up  the  budget,  Init 
the  Board  passes  on  it. 

Q.     And  who  is  the  principal? 

A.     Miss  Lynd. 

Q.    Miss  Lynd?  A.    Yes. 

Q.  Now,  as  to  this  position  as  a  member  of  the 
Council  or  the  By-law  making  body,  as  you  say,  of 
the  Water  Users',  have  you  ever  had  any  compensa- 
tion out  of  that  other  than  this  nominal  amount  as 
counsel  calls  it,  of  four  dollars  and  something  per 
day  for  meetings  ?  A.    That  is  all.  That  is  all. 

Q.     How  many  meetings  a  year  about  do  you  have  ? 

A.  They  have  quarterly  meetings  each  year,  the 
Council  does,  but  sometimes  they  have  special  meet- 
ings. Now,  I  don't  know.  We  haven't  had  one  this 
year  so  far,  I  don't  think. 

Q.  And  on  the  average,  how  many  meetings  a 
year  would  you  say  you  have  then  of  the  Council  ? 

A.  Oh,  I  think  probably  we  have  four  a  year,  and 
if  we  have  a  special  meeting  that  will  be  five,  but 
sometimes  I  don't  think  we  have  any  special  meeting 
at  all  during  the  year. 

Q.  And  I  will  ask  you  about  when — counsel  [195] 
brought  from  you  that  you  went  up  to  Flagstaff. 
Did  you  drive  the  car?  A.     No,  sir,  I  didn't. 

Q.    Who  drove  it?  A.    My  son  drove  it. 
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Q.  When  you  went  around  by  the  Canyon,  did 
you  drive  it  ? 

A.     No,  I  never  did  drive  it. 

Q.  And  then  counsel  brought  from  you  about  you 
going  on  some  inspection  trip  or  trips  to  some  dams, 
or  went  up  and  looked.  Did  you  drive  up  there  ? 

A.  No,  the  Council  went  in  a  big  bus,  all  of  them 
together. 

Q.  And  were  you  able  to  even  walk  around  on 
the  dam  without  pain  1 

A.  No,  I  have  not  been  able  to  walk  around  any 
without  pain  at  all,  pain  all  the  time. 

Q.  And  so,  then,  as  to  these  checks  that  you  paid 
for  the  various  items  here,  I  will  ask  you  whether  or 
not  you  would  pay  them  in  the  due  course  when  the 
bills  came  due  ?  A.     Yes,  I  did. 

Q.     You  can  still  write  ?  A.     Yes. 

Q.  Then  how  would  those  various  bills  come  to 
you;  state  the  various  ways  that  they  would  come 
[196]  to  you. 

A.  The  parties  that  done  the  work  would  come 
over  and  bring  me  a  statement  of  the  work  that  they 
done  and  I  gave  them  a  check  for  their  money. 

Q.  Would  any  of  them  come  by  mail,  or  do  you 
recall  ? 

A.  Those  contractors  and  the  baling  and  the  har- 
vesting and  all  of  that,  they  generally  drove  over  to 
the  ranch  to  get  their  money. 

Q.  Now,  were  you  alile  to  go  out  in  the  fields  to 
determine  when  the  alfalfa  got — ought  to  ])e  cut  and 
when  this  and  that  ought  to  be  done  on  the  farm  ? 
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A.  No,  I  ^Yas  not.  I  had  a  foreman  that  looks  after 
all  of  that. 

Q.  I  will  ask  you  \Yhether,  before  you  were  crip- 
pled up  you  did  all  of  that  ? 

A.  Oh,  yes.  I  didn't  have  any  foreman  at  all  be- 
fore I  got  crippled  up. 

Q.  I  will  ask  you  whether,  to  get  out  around  the 
ranch  to  be  active  is  necessary  in  order  to  properly 
even  supervise  it  ?  A.     Sure  is. 

Q.  Now,  Mr.  Hughes,  opposing  counsel  brought 
from  you  that  you  went  on  some  trip  with  some 
officials  of  the  Water  Users'  back  to  Washington, 
[197]  D.  C.  to  try  to  get  some  relief  about  income 
taxes,  I  believe  you  said  ?  A.     Yes,  it  was. 

Q.  Now,  on  that  trip  I'd  like  to  have  you  relate 
to  this  jury  just  how  you  got  along.  Did  you  take 
your  cane  mth  you  then  ? 

Mr.  Hull:  If  your  Honor  please,  I  object  to  that, 
it  is  leading. 

The  Court :   Yes. 

Mr.  Laney:    Q.     Well,  did  you  or  didn't  you? 

A.     Answer  it  ? 

The  Court :    No,  it  is  a  leading  question. 

Mr.  Laney :  Q.  Did  you  have  any  trouble  or  not 
about  your  cane?  Just  tell  the  jury  what  happened 
and  how  you  got  along  on  that,  that  trip  back  to 
Washingi:on. 

A.  I  didn't  get  along  very  good.  This  is  the  cane 
that  was  given  to  me  by  my  son.  I  left  it  here,  I  didn't 
take  any  cane  with  me,  but  I  had  to  get  one  when  I 
was  in  the  hotel.  I  didn't  nnich  need  it  when  I  was 
on  the  train  because  I  didn't  go  out  of  the  compart- 
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ment,  but  when  I  got  to  Washington  at  the  hotel, 
why,  Mr.  Orme  got  hold  of  the  porter  there  and  we 
got  one  from  him  so  I  could  use  it  to  go  around. 

Q.  How  did  you  feel?  Describe  to  the  jury  how 
[198]  you  were. 

A.  Couldn't  walk  at  all  without  pain  and  couldn't 
get  along  at  all  without  that  cane. 

Q.  And  then  on  your  return  back  you  say  you  did 
go  to  some  city  in  the  Mid  West  ? 

A.     Well,  I  stopped  in  Kansas  City. 

Q.  What  was  your  condition  while  you  were 
there  ? 

A.  Well,  I  was  in  a  pretty  bad  fix.  I  had  more 
pain  than  I  ever  had,  you  might  say,  because  I  think 
it  was  pretty  cool  there,  and  damp  weather. 

Q.  Now,  opposing  counsel  asked  you  if  you  had 
any  other  trouble  except  pain.  I  will  ask  you  to  state 
what  effect,  if  any,  upon  the  pain  it  has  if  you  try  to 
do  any  work  ? 

A.  Well,  it  bothers  me  so  much  here  in  the  spine, 
up  here,  it  just  makes  me  sick  at  my  stomach.  I  got  to 
lie  down. 

Q.  And  if  you  tried  to  move  about  in  the  fields 
what  effect  does  it  have,  if  any  ? 

A.  AVell,  the  same  effect.  It  just  pains  all  over,  my 
knees  and  ankles,  joints,  all  pain. 

Q.  Oh,  counsel  brought  from  you  something 
about  the  equivalent  of  four  years  in  college.  How 
long  did  you  spend  over  at — I  believe  he  brought 
from  you  you  spent  some  time  in  the  old  Tempe 
Normal  School?  [199]  A.    Yes. 

Q.     Well,  what  kind  of  courses  did  they  have 
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there  ?  State  whether  you  went  direct  from  Grammar 

School  into  that  Normal  School? 

A.  Well,  this  course  they  had  here  was  the  teach- 
ers' course,  three  years'  course. 

Q.  Pardon  me.  Just  answer  my  question.  Did  you 
have  to  graduate  from  High  School  before  you  went 
into  the  Normal  at  that  time,  or  did  you  go  into  the 
Normal  direct  from  the  grade  school  ? 

A.  Well,  Mr.  Laney,  the  school  I  went  to,  after  I 
left  the  country  school,  was  the  Kansas  Normal  Col- 
lege. 

Q.    You  went  direct  from  the  grade  school? 

A.  Yes,  the  Kansas  Normal  College,  to  finish  up 
and  take  science  studies.  I  went  to  this  Territory 
Normal,  I  think  it  was  two  years. 

Q.  Now,  opposing  counsel  brought  from  you  that 
your  farms  made  more  money  now  than  they  did  back 
in  '40, 1  believe  you  said,  or  '41.  Just  briefly,  why  is 
that? 

A.  Well,  the  increased  price  in  the  stuff  that  you 
sell. 

Q.     Everything  up  ? 

A.  Everything  has  gone  up  but  the  taxes  now  are 
cutting  in  on  that.  [200] 

Q.  Now,  when  they  talk  about  your  nine  hundred 
or  thousand  dollar  milk  check  per  month,  what  do 
you  pay  the  milker,  the  man  that  has  charge  of  that, 
how  much  a  month  approximately  do  you  pay  him? 

A.     Well,  his  runs  probably  $190  a  month. 

Q.  And  you  furnish  him  a  house  and  you  furnish 
him  his  milk? 

A.    Lights  and  water  and  everything. 
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Q.  I  believe  you  said  you  have  a  foreman  there 
for  approximately  $50  a  week,  is  that  right  ? 

A.    Yes. 

Q.  And  furnish  him  that,  and  then  you  have  to 
pay  these  various  expenses,  pov^er  ^ 

A.     Expenses,  power  and  all  of  the  expense. 

Q.  Now,  opposing  counsel  brought  from  you  that 
you  served  as  administrator  in  an  estate  at  some  time. 
Now,  who  did  all  the  work  in  connection  with  that? 

A.     Well,  Mr.  Green  and  Scott  there. 

Q.     The  local  attorneys?  A.    Yes. 

Mr.  Laney :  And,  may  it  please  the  Court,  I  think 
I  am  just  about  done,  but  may  I  check  my  notes  just 
a  few  moments  and  see  if  there  is  something — the 
examination  was  quite  long,  so  if  we  [201]  could 
adjourn  now. 

The  Court :   Well,  you  have  five  minutes.  Go  ahead. 

Mr.  Laney:  Well,  all  right,  I  have  to  read  this 
through.  I  haven't  seen  it. 

Q.  Now,  Mr.  Hughes,  counsel  brought  from  you 
that  there  was  something  in  the  way  of  an  inspection 
done  by  the  attorney  in  connection  with  this  estate 
matter,  some  investigation.  Were  you  able  to  make 
any  such  investigation  yourself? 

A.     No,  I  wasn't,  Scott  made  it,  Scott  and  Green. 

Q.     Did  you  make  any  ?  A. '   I  never  did. 

Mr.  Laney:    That  is  all. 

Mr.  Hull:    That  is  all. 

(The  witness  was  excused.) 

The  Court:  We  will  suspend  until  2:00  o'clock. 
Keep  in  mind  the  Court's  admonition. 

(Thereupon  a  recess  was  taken  at  12 :00  o'clock, 
noon.) 


The  Mutual  Life  Ins,  Co.  of  N.  Y,  209 

2:00  o'clock,  p.m. 

All  parties  being  present  as  heretofore  noted  by  the 
Clerk's  record,  the  trial  resumed  as  follows : 
Mr.  Laney:    Mr.  Crane.  [202] 

ALEX  D.  CRANE 
was  called  as  a  witness  on  behalf  of  the  plaintiff,  and 
being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
Mr.  Laney: 

Q.     What  is  your  name,  please,  sir  ? 

A.     Alex  Crane. 

Q.    What  is  your  profession  ? 

A.     Certified  Public  Accountant. 

Q.  And  duly  licensed  and  practicing  as  such  here 
in  Phoenix,  Arizona  ?  A.     Yes,  sir. 

Q.  And,  Mr.  Crane,  I  will  ask  you  whether,  at  our 
request,  you  have  made  some  computations  of  figures 
and  interest  in  connection  with  this  case  ? 

A.    Yes,  sir. 

Q.  Now,  Mr.  Crane,  just  assuming  for  the  sake 
of  the  computation,  an  amount  of  m.oney  falling  due, 
an  amount  of  $228.02  falling  due  on  June  30th,  '42, 
and  then  the  same  amount  on  June  30th,  1943,  and 
'44  and  '45,  '46  and  '47,  making  the  six  payments,  the 
principal  amount  of  that  would  be  how  much,  of 
those  six?  A.     $1,368.12. 

Q.  $1,368.12.  Now,  Mr.  Crane,  what  have  you 
[203]  computed  the  amount  of  interest  at  six  per  cent 
per  anniun  upon  those  six  payments  of  $228.02  up  to 
January  31st,  1948  ?  A.     Yes,  sir. 

Q.    And  what  amount  of  interest  is  that  ? 

A.    $253.08. 
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Q.  $253.08.  That  is  interest  to  January  31st,  1948, 
is  that  correct  ?  A.     That  is  right. 

Q.  Then  I  will  ask  you,  Mr.  Crane,  just  to  give  me 
the  total,  if  you  got  the  total  of  that. 

A.     $1,621.20. 

Q.  Then  assuming,  Mr.  Crane,  that  there  was  a 
payment  of  $78.11  due  on  February  1st,  '42,  and  then 
that  same  payment  of  $78.11  due  on  the — was  due  on 
the  first  day  of  each  and  every  month  thereafter  up 
to  and  including  the  month  of  June  of  1945,  then 
assume  that  after  June  1st,  '45,  there  became  then 
due  on  the  first  day  of  each  and  every  month  thereaf- 
ter the  sum  of  $104.14,  I  will  ask  you  whether  you 
have  figured  the  amount  of  the  principal,  that  is,  in- 
clusive of  interest  on  those  payments  ? 

A.    Yes,  sir. 

Q.    And  how  much  of  those  ? 

A.  The  principal  of  $78.11  due  each  month  up  to 
[204]  June,  1945,  is  $3,202.51. 

Q.    $3,202—  A.     02.51. 

Q.     51.  A.     That  is  $78.11. 

Q.  That  is  the  principal  on  $78.11  payments  to — 
that  is  what  date  ? 

A.  To  June  1st,  '45.  From  July  1st,  '45  to  Janu- 
ary 31st,  '48,  the  principal  on  $104.14  is  $3,228.34. 

Q.     $3,228.34?  A.    Yes,  sir. 

Q.     Total  and  principal  then? 

A.    Yes,  $6,430.85. 

Q.  And  then  that  second  item  was  principal  on, 
what  was  that?  A.     $104.14. 

Q.     That  is  to  January  1st  ?  A.     '48. 

Q.  And  now  have  you  computed  the  amount  of 
interest  at  six  per  cent  per  annum  on  each  of  those 
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monthly  assmned  payments  up  to  January  31st,  '48  ? 

A.    Yes,  sir. 

Q.    Pardon  maybe  those  are  payments — 

A.     January  31st—  [205] 

Mr.  Laney :  Q.  January  31st  instead  of  January 
1st.  And  how  much  is  that  interest  ? 

A.  Well,  the  interest  on  the  $3,202.51,  which  is  the 
$78.11  payments,  is  $832.65,  and  the  interest  on  the 
other  amounts,  which  is  the  $104.14  payments  is 
$258.27. 

Q.  Then  the  total  of  the  principal  and  interest  on 
both  the  $78.11  payments  and  the  $104.14  payments 
would  be  how  much?  A.     $7,521.77. 

Q.     $7,521.77? 

A.    Yes.  That  is  the  principal  and  the  interest. 

Q.  And  then  assiuning  those  payments  that  we 
first  asked  about,  supposedly  the  annual  premium 
payments,  get  that  back,  that  $1,621.20  with  the  in- 
terest ?  A.     That  is  right. 

Q.  And  adding  that  then  to  the  75 — to  the  amount 
of  the  principal  and  interest  of  the  monthly  alleged 
benefit  payments,  that  total  amoimts  to  what  ? 

A.     I  haven't  got  that. 

Q.  Well,  do  it  right  quick.  I  will  ask  you  if  T  am 
doing  it  right  here,  $9,142.97. 

A.     That  is  correct,  $9,142.97. 

Q.  Then  that  would  be,  assuming  these  payments 
[206]  are  due,  the  principal  and  interest,  that  is  the 
total  principal  and  interest  to  January  31st? 

A.     '48. 

Q.  '48.  Now,  Mr.  Crane,  I  will  ask  you  whether  at 
our  request  you  have  computed  the  interest  on  these 
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several  princiiDal  sums  that  we  have  spoken  about, 
not  the  interest  on  interest,  but  interest  on  the  prin- 
cipal sums  then  from  January  31st,  1948,  to  date? 

A.     I  have. 

Q.     And  what  is  the  total  amount  of  that  interest? 

A.  Well,  the  total  amount — the  interest  on  the 
$1,621.20  is  $58.59,  and  on  the  other  amount,  $6,430.85 
is  $275.62. 

Q.     Now,  that  is  all  at  six  per  cent  per  annum? 

A.     Yes,  sir ;  that  is  the  total  of  $9,477.18. 

Q.  Then  that  is  the  total  of  principal  and  interest 
on  this  hypothesis  to  the  present  date  ? 

A.     That  is  right. 

Q.  $9,477.18.  Thank  you.  You  may  take  the  wit- 
ness. 

Mr.  Meason :    No  questions. 

(The  witness  was  excused.) 
Mr.  Grant  Laney :   Mr.  Painter.  [207] 

ROY  PAINTER 

was  called  as  a  witness  on  behalf  of  the  plaintiff,  and 
being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
Mr.  Laney : 

Q.     State  your  name,  please. 

A.    Roy  Painter. 

Q.    Where  do  you  live,  Mr.  Painter  ? 

A.     About  three  miles  south  of  Tempe. 

Q.  Do  you  live  not  far  from  the  Tom  Hughes 
ranch  ?  A.     Not  very  far. 

Q.     Do  you  know  Tom  Hughes  ?  A.    Yes. 
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Q.     How  long  have  you  known  hiin? 

A.     Since  about  1917  or  '18. 

Q.  I  will  ask  you  if  you  noticed  any  change  in  his 
physical  condition  along  about  1935  or  thereabouts  ? 

A.     I  did. 

Q.    And  what  did  you  notice  in  that  respect  ? 

A.     I  noticed  he  is  getting  awful  stiff. 

Q.  Did  you  see  him  frequently  from  '35  up  until 
the  present  time  ?  A.     I  did.  [208] 

Q.    Have  you  been  to  his  place  many  times  ? 

A.     Many  times. 

Q.  I  will  ask  you  if  you  are  serving  on  any  school 
board?  A.     Yes,  sir. 

Q.     And  what  school  board  is  that  ? 

A.     Rural  School  13. 

Q.  And  is  that  the  same  board  that  Mr.  Tom 
Hughes  is  a  member  of  Board  of  Trustees  ? 

A.    Yes. 

Q.  I  will  ask  you  where  you  hold  your  meetings  of 
that  school  board  ? 

A.  Sometimes  at  the  school  house,  sometimes  at 
Mr.  Hughes'  house. 

Q.  Do  you  hold  those  very  often  at  Mr.  Hughes' 
home?  A.     Quite  often. 

Q.     Why  do  you  hold  them  at  his  home  ? 

A.  Because  he  is  not  able  to  come  to  the  school 
house. 

Q.    He  is  not  able  because  of  what  ? 

A.     Because  of  his  arthritis,  or  whatever  it  is. 

Q.     Because  of  his  crippled  up  condition  ? 

A.    Yes. 

Q.     I  will  ask  you  to  state  whether  or  not,  in  con- 
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ducting  those  affairs  of  the  Board  of  Trustees  [209] 
of  the  School  District,  if  it  is  often  necessary  for  the 
members  to  sign  certain  papers  and  documents  ? 

A.     It  is. 

Q.     AVhere  are  those  signed? 

A.  Where  we  meet,  either  at  the  school  house  or 
at  his  house. 

Q.  Do  you  sometimes  take  those  papers  to  his 
home  for  him  to  sign  them  ?  A.     I  do. 

Q.     And  why  do  you  do  that  ? 

Mr.  Hull:    I  object  to  that,  calls  for  a  conclusion. 

The  Court :    Yes,  I  think  so. 

Mr.  Laney :  Q.  Now,  in  all  the  time  that  you  have 
seen  Mr.  Hughes  since  the  year  '35,  have  you  ever 
seen  him  drive  a  tractor  ? 

A.     I  have  seen  him  try  to. 

Q.     How  many  times  ? 

A.     I  think  only  once. 

Q.     And  did  he  drive  it  ?  A.     Not  very  long. 

Q.  And  just  tell  the  jury  what  you  observed  about 
his  condition,  about  his  driving  a  tractor  at  that  time  ? 

A.     Well,  he  got  so  sore  that  he  got  sick.  [210] 

Q.     Did  he  complain  of  pain  at  that  time  ? 

A.    He  did. 

Q.  Now,  during  the  period  of  time  from  '35  to  the 
present  time,  has  he  complained  of  pain  to  you  ? 

A.     Many  times. 

Mr.  Hull :  Now,  I  am  going  to  object  to  this  entire 
line  of  questioning,  because  it  is  entirely  too  leading, 
counsel  is  testifying.  This  witness  is  capable  of  doing 
that. 

The  Court :   Yes. 
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Mr.  Laney:  Q.  What  have  you  observed  about 
the  way  Mr.  Hughes  gets  around  and  walks? 

A.    He  gets  around  with  a  cane  the  best  he  can. 

Q.  And  what  else  have  you  observed  about  his 
ability  to  move  about? 

A.     Well,  he  is  very  stiff. 

Q.  Now,  I  believe  you  stated  awhile  ago  that  you 
— well,  I  will  reframe  it.  Have  you  ever  seen  Mr. 
Hughes  do  any  work  at  all  since  '35  ? 

A.     Very  few  times. 

Q.    Do  you  remember  any  of  those  occasions  ? 

A.  Yes,  once  he  tried  to  drive  a  tractor.  He  was 
scraping  borders. 

Q.     What  was  the  result  of  that,  just  tell  the  jury. 

A.    Well,  he  had  to  quit.  [211] 

Q.    Where  did  he  go  ?  A.     Went  to  the  house. 

Q.  Did  you  notice  what  he  did  when  he  went  to 
the  house  ?  A.    He  laid  down. 

Q.  Have  you  seen  him  lay  down  on  other  oc- 
casions ? 

A.  Pretty  near  every  time  I  go  there  he  is  either 
laying  down  or  sitting  down. 

Q.  Have  you  ever  seen  Mr.  Hughes  walking  out 
over  his  farm  ? 

A.  No,  as  far  as  he  ever  gets  is  at  the  barn,  about 
a  hundred  yards,  probably. 

Q.  Well,  from  your  observation  of  Mr,  Hughes 
over  these  years,  are  you  able  to  say  whether  or  not, 
in  your  opinion,  he  could  do  any  work  on  his  farm  ? 

Mr.  Hull:  I  object  to  that  as  calling  for  a  con- 
clusion of  the  witness. 
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The  Court :     Sustained. 

Q.  (By  Mr.  Laney)  :  Now,  ])efore  the  year  '35, 
before  Mr.  Hughes  got  disabled,  what  did  you  ob- 
serve  

Mr.  Hull:  I  object  to  that,  because  he  is  calling 
for  something  not  supplied  by  this  witness,  nothing, 
no  showing  here  from  this  man  that  Mr.  Hughes  is 
disabled. 

Mr.  Laney :  All  right,  we  will  withdraw  the  [212] 
question. 

Q.  Before  Mr.  Hughes  got  in  this  condition  that 
you  have  described  here  on  the  witness  stand,  what 
did  you  observe  about  his  working  ? 

A.  Well,  he  did  all  of  his  owti  work,  baling  hay, 
thrashing,  plowing  and  disking. 

Q.  How  is  that  work  done  on  the  Hughes  farm 
now  or  since  he  became 

Mr.  Hull:  He  has  not  shown  he  knows  how  the 
work  is  done. 

Mr.  Laney:    Well,  withdraw^  it  then. 

Q.  Do  you  know  how^  Mr.  Hughes  has  had  his 
work  done  on  his  farm  since  he  got  in  this  condition 
that  you  have  described  on  the  witness  stand  ? 

A.     Yes. 

Q.    How?  A.    Contract.    ' 

Q.     Contract.  That  is,  custom  people  ? 

A.     Custom  contracting. 

Q.  Explain  to  the  jury  what  you  mean  by  ''cus- 
tom contracting." 

A.  Well,  there  is  a  bunch  of  men  around  the  Val- 
ley that  does  different  kinds  of  jobs  like  baling  hay, 
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thrashing,  plowing,  disking  and  renovating.  He  hires 
those  to  do  his  work. 
Mr.  Laney:     Take  the  witness.  [213] 

Cross-Examination 
Mr.  Hull: 

Q.  Mr.  Painter,  in  '47  there  was  quite  extensive 
negotiations,  were  there  not,  with  Mr.  Solaris,  of 
Guadalupe,  as  to  the  leasing  or  purchasing  of  a  build- 
ing owned  by  him  for  the  school  there,  by  the  School 
Board?  A.     Yes. 

Q.  Now,  during  these  discussions  and  negotia- 
tions, just  tell  us  whether  or  not  Mr.  Hughes,  in  his 
capacity  as  a  member  of  the  Board,  was  present  and 
took  part  in  the  discussions  ? 

A.     He  was  out  there  one  time. 

Q.  Now,  was  that  in  regard  to  the  leasing  or  the 
purchasing  of  that  building  to  be  used  by  the  School 
Board  ? 

A.  We  talked  to  him  about  purchasing  it,  but  we 
had  no  way  of  buying  it  without  a  bond  issue  and 
you  could  never  get  that  School  District  to  vote  a 
bond  issue  for  the  Yaqui  Village. 

Q.     Then  you  didn't  buy  the  building  for  $1800? 

A.  Mrs.  Roberts  bought  the  building.  Mr.  Solaris 
said  if  we  didn't  buy  it  he  was  going  to  sell  it.  Mrs. 
Roberts  bought  the  building  and  is  leasing  it  to  us. 

Q.  In  other  words,  the  School  District  did  not 
buy  the  building,  somebody  else  ]:)ought  the  Iniilding 
and  you  are  leasing  it? 

A.  The  School  did  not  buy  it,  had  no  funds  to 
buy  it  with. 
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Q.     What  is  your  business,  Mr.  Painter? 

A.     Farming. 

Q.  Now,  you  have  testified  that  prior  to  '35,  that 
Mr.  Hughes  did  all  of  his  own  thrashing,  baling,  disk- 
ing, plowing,  harvesting  of  all  of  the  crops  and  did 
all  of  his  farm  work.  Did  he  do  that  all  alone  ? 

A.    No. 

Q.     He  employed  labor? 

A.     He  employed  labor. 

Q.  He  employed  regular  and  extra  regular  help 
as  the  needs  of  the  farm  and  the  production  of  the 
farm  called  for  ? 

A.     He  employed  both  kinds  of  labor. 

Q.    Do  you  do  all  of  your  own  disking,  plowing — 

Mr.  Laney :  I  object  to  the  question  as  to  what  he 
does. 

The  Court :    Yes,  I  will  sustain  the  objection. 

Q.  (By  Mr.  Hull):  You  have  testified,  Mr. 
Painter,  that  Mr.  Hughes  does  all,  or  substantially 
all,  of  the  preparation  of  his  ground,  his  farming  and 
the  harvesting  of  his  crops  by  contract?  [215] 

A.     That  is  right. 

Q.  I  will  ask  you,  Mr.  Painter,  if  that  is  not  the 
usual  custom,  joractice  and  usage  of  the  farmers  in 
Maricopa  Valley,  farming  any  substantial  acreage  at 
all,  now  to  contract  practically  all  of  the  tillage,  prep- 
aration of  your  soil,  for  thrashing,  baling,  and  har- 
vesting of  their  various  crops  ? 

A.  Not  on  preparing  land.  For  threshing  and  bal- 
ing, yes. 

Q.     How  about  the  preparation  of  the  land  ? 
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A.  Preparation,  why,  the  vegetable  growers,  I 
should  judge  about  half  of  them  contract  their  prep- 
aration of  land,  but  the  diversified  farmer  does  not. 

Q.  All  right,  in  the  preparation  of  hay,  of  the 
land  for  growing  alfalfa,  is  it  the  usual  custom  and 
practice  of  contracting  that,  or  doing  it  alone? 

A.     We  always  did  it  ourselves. 

Q.  One  man  could  take  a  tractor  and  prepare  the 
land  for  planting  for  alfalfa  ?  A.     Yes,  sir. 

Q.  Assuming  that  Mr.  Hughes  were  younger,  and 
so  forth,  he  could  do  that  himself? 

A.     He  could  do  it  on  a  certain  amount  of  land. 

Q.  Well,  let's  confine  that,  Mr. — I  am  sorry  [216] 
I  didn't  do  that  before,  but  confine  it  to  the  160  acres 
that  Mr.  Hughes  has,  known  as  the  home  and  the 
Blake  place.  Could  he  take  care  of  that  ? 
y  A.  No,  he  couldn't  take  care  of  all  of  it,  to  do  the 
work  there. 

Q.  Well,  he  would  not  be  able  to  prepare  that  for 
planting,  to  take  care  of  the  crop  while  it  was  grow- 
ing and  to  harvest  it  all  ])y  himself,  just  too  much 
land  for  one  man  to  handle  ? 

A.     Too  much  land  for  one  man  to  handle. 

Q.  Especially  when  you  consider  he  has  some  60 
odd  head  of  cattle  to  take  care  of  at  the  same  time, 
and  by  "cattle"  I  mean  dairy  stock  to  milk ;  I  am  not 
referring  now  to  the  ranch  cattle,  it  would  not  re- 
quire any  particular  amount  of  attention,  but  you 
take  into  consideration  the  fact  of  the  dairy,  it  would 
be  impossible  for  one  man  to  conduct  all  of  that  busi- 
ness, would  it  not  ? 
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A.  50  head  of  cows  is  one  man's  job  to  milk  and 
take  care  of. 

Q.  Regardless  of  the  condition  of  the  individual 
physically?  A.     That  is  right. 

Mr.  Hull :     That  is  all.  [217] 

Redirect  Examination 
Mr.  Laney: 

Q.  Well,  one  man  with  the  usual  amount  of  hired 
help  that  a  farmer  employs  could  take  care  of  it 
easily,  couldn't  he?  A.     Yes. 

Mr.  Laney:     That  is  all. 

Mr.  Hull :     That  is  all. 

(The  witness  was  excused.) 
Mr.  Laney:     Mr.  Evans. 

H.  A.  EVANS 
was  called  as  a  witness  on  behalf  of  the  plaintiff,  and 
being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
Mr.  Laney: 

Q.     State  your  name,  please. 

A.     H.  A.  Evans. 

Q.     Are  you  a  neighbor  of  Mr.  Hughes'? 

A.     Yes,  sir. 

Q.  You  have  known  Mr.  Hughes  about  13  years, 
haven't  you?  A.    About  11%. 

Q.     Are  you  a  farmer? 

A.     I  have  farmed,  I  am  not  farming  now.  I  have. 

Q.     Do  you  live  on  that  farm  ?  A.     Yes,  sir. 

Q.     Have  you  seen  Mr.  Hughes  frequently  since 
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'you  have  known  him  those  11%  years  ?  A.     Yes. 

Q.     Have  you  been  at  his  place  many  times '? 

A.    Many  times. 

Q.  What  has  been  his  physical  condition  since  you 
ihave  known  him  ? 

'  A.  Well,  you  come  into  his  house,  you  find  him  in 
a  chair  and  he  gets  up,  you  can  see  that  he  is  kind  of, 
makes  an  effort,  you  know,  to  move  around.  Some- 
times you  will  find  him  lying  on  the  cot  in  the  living 
room. 

Q.     Now,  do  you  ever  drive  Mr.  Hughes  places  ? 

A.  I  have  driven  him  aboue  five  or  six  times  to 
Phoenix,  he  couldn't  use  his  arms,  so  he  asked  me  if 
I'd  go  to  town  to  pick  him  up.  He  had  to  go  to  the 
Water  Users',  you  know,  also  once  or  twice  to  the 
doctor.  Of  course,  I  don't  know  exactly  for  what 
purpose.  Pretty  hard  to  remember. 

Q.  And  what  did  you  observe  about  his  way,  the 
way  he  got  around,  his  ability  to  w^alk  ? 

A.    Well,  not  very  capable  to  walk. 

Q.     Just  tell  the  jury  what  you  know  about  that. 

A.  Well,  you  know,  he  kind  of  limps,  and  [219] 
one  time  I  was  walking  with  him  to  the  basement  to 
the  Water  Users',  and  he  was  holding  on,  you  know, 
to  me.  There  is  a  few  steps  down  there.  He  was  scared 
he  was  going  to  fall  over. 

Q.  Have  you  ever  seen  Mr.  Hughes  drive  a  trac- 
tor or  do  any  work  on  his  farm  ?  A.     No. 

Q.     Does  he  milk  ? 

A.    I  never  was  to  his  barn. 
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Q.  But  you  have  never  seen  hiin  do  any  work  at 
his  farm  since  you  have  known  him? 

A.  Oh,  I  have  seen  him  sometimes  from  the  high- 
way in  the  pickup  kind  of  looking  at  his  place. 

Q.  Have  you  ever  seen  him  out  walking  in  his 
fields  or  going  out  in  his  fields  ? 

A.  No.  He's  got  a  pretty  good  sized  job.  Some- 
times on  the  lawn  I  have  seen  him,  but  not  in  the 
fields. 

Q.    At  the  time  you  saw  him  walking,  where  was 

he  walking  ? 

A.  Near  the  house,  on  the  lawn.  He  has  got  a 
lawn  in  front  of  his  house. 

Q.  You  spoke  awhile  ago  of  seeing  him  lying 
down.  How  many  times,  would  you  say? 

A.  Well,  I  make  his  place  about  eight  or  nine 
times  a  year,  you  know,  so  it  is  pretty  hard  to  [220] 
remember,  maybe  two  or  three  times — four  times. 

Q.  Does  he  use  anything  to  help  him  out  in  walk- 
ing ?  A.     That  cane,  the  cane  he  uses. 

Q.  Has  he  always  used  a  cane  since  you  have 
known  him  ?  A.     Since  I  have  known  him. 

Mr.  Laney:     Take  the  witness. 

Mr.  Hull :    No  questions. 

(The  witness  was  excused.) 
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Mr.  Lanev:    Mr.  Freestone. 

GEORGE  L.  FREESTONE 
was  called  as  a  witness  on  behalf  of  the  plaintiff,  and 
being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
Mr.  Laney: 

Q.     State  your  name,  please. 

A.     George  L.  Freestone. 

Q.    AVhere  do  you  live,  Mr.  Freestone? 

A.  East  of  Mesa  on  the  Gilbert  Road  near  the 
Temple. 

Q.    What  is  your  occupation  ?  A.     Farming. 

Q.     Do  you  know  Tom  Hughes?  [221] 

A.     Yes,  sir. 

Q.     How  long  have  you  knowii  him  ? 

A.     Oh,  a])out  25  or  30  years. 

Q.     Have  you  had  occasion  to  go  to  his  home  ? 

A.     Yes. 

Q.     How  often? 

A.     Oh,  I  wouldn't  say  how  often,  several  times. 

Q.    Are  you  on  the  Council  of  the  Water  Users'? 

A.    Yes,  sir. 

Q.     And  how  long  have  you  been  on  the  Council  ? 

A.     I  think  about  15  years. 

Q.  And  I  will  ask  you  if  you  ever  called  at  the 
Hughes  Ranch  for  Mr.  Hughes  in  connection  with 
Council  meetings  ?  A.     Yes,  sir. 

Q.  Just  tell  the  jury  what  you  observed  at  Mr. 
Hughes'  house,  why  you  went  there. 

A.  Well,  I  went  there  because  I  understood,  in 
fact,  I  knew  he  was  unable  to  handle  his  own  auto- 
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mobile  to  attend  these  meetings  of  the  Council,  so  I 
^vent  up  there  to  pick  him  up,  to  take  him  over  to 
these  meetings,  that  he  might  be  able  to  attend  these 
meetings.  I  also  brought  him  back, 

Q.  A¥hat  did  you  observe  about  his  condition, 
physical  condition?  f 

A.  Well,  I  have  always  observed  that  for  the  [222] 
last  several  years,  that  he  was  very  much  handi- 
capped in  getting  around. 

Q.  And  what  did  you  o])ser^'e  about  his  ability 
to  get  in  and  out  of  an  automobile  ? 

A.  It  was  very  hard  for  lum  to  get  in  and  out, 
sometimes  I  have  to  help  him. 

Q.  Now,  have  you  ever  gone  to  his  place  when  he 
didn't  go  anywhere  with  you  or  when  he  didn't  go 
out  of  the  house  ? 

A.  Well,  I  don't  remember.  I  don't  remember  it, 
of  an  occasion  of  that  kind. 

Q.  Well,  when  you  called  for  him  to  take  him  to 
the  Council  meeting,  did  he  always  go  ? 

A.  I  think  with  the  exception  of  once  or  twice  he 
always  went. 

Q.    What  was  his  condition  on  those  occasions  ? 

A.    Well,  he  felt  as  though  he  wasn't  able  to  go. 

Q.     Was  he  up  or  in  bed,  or  what  ? 

A.  Well,  it  usually  seemed  to  me  he  had  a  cot  out 
on  the  porch.  I  am  not  sure  that  he  was  lounging 
around.  It  seemed  to  me  like  he  had  some  kind  of  a 
place  or  something  that  he  would  lounge  around  on. 

Q.  What  did  you  observe  about  Mr.  Hughes' 
ability  to  walk?  [223] 
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Q.    Did  he  use  any 

A.  He  used  a  cane ;  in  fact,  he  used  a  cane  all  the 
time  practically,  and  I  have  seen  him  on  crutches. 

Q.  And  in  all  of  the  time  that  you  have  kno^^^l 
him  since  ? 

A.  Yes — practically  since  I  have  known  him,  this 
condition  the  last  eight  or  ten  years. 

Q.     Did  you  ever  see  him  do  any  work  on  his  farm  ? 

A.     I  never  did. 

Mr.  Laney:     Take  the  witness. 

Cross-Examination 
Mr.  Hull: 

Q.  Mr.  Freestone,  you  have  been  a  member  of 
the  Council?  A.    Yes. 

Q.  That  is  the  Salt  River  Valley  Water  Users' 
Council  since  how  long?  A.     Yes,  sir. 

Q.    When  did  you  first  go  on  the  Council  ? 

A.  I  don't  know  what  year  it  was,  it  was  about, 
maybe  12  or  15  years. 

Q.     You  have  been  a  member  since  '41  ?  [224] 

A.    Yes. 

Q.  During  this  period  of  time,  Mr.  Freestone, 
have  you  attended  the  meetings ;  that  is,  the  regular 
and  the  special  meetings  of  the  Council  regularly 
when  you  were  here  ? 

A.  Always  when  I  was  at  home.  A  time  or  two  I 
was  away,  and  of  course,  when  I  was  away  I  didn't 
go. 

Q.  Unless  you  were  away,  at  all  times  you  at- 
tended the  meetings  ?  A.     Yes,  sir. 
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Q.  You  have  missed  none  of  the  meetings  because 
of  illness  yourself?  A.     No,  sir. 

Q.  Now,  as  a  member  of  the  Council,  Mr.  Free- 
stone, did  you  make  any  of  these  inspection  trips  to 
the  various  dams?  A.     Yes. 

Q.  During  the  period,  of  course,  June,  1941,  and 
the  present  time  ?  A.     Yes. 

Q.  On  the  inspection  trips  which  you  made  in 
company  with  the  other  members  of  the  Council  to 
the  dams,  did  Mr.  Hughes  accompany  you  on  those 
trips?  A.     Yes,  I  think  he  did.  [225] 

Q.  Do  you  remember  what  the  means  of  trans- 
portation— what  means  of  transportation  was  used? 

A.     Automobiles. 

Q.     Private  automobiles  ? 

A.  Most  of  them  private  automobiles.  Some  of 
them  they  had  a  few  busses,  but  that  was  the  way  I — 
that  is  my  way  of  going,  was  by  my  owti  automobile. 

Q.  What  dams  are  we  referring  to  when  we  say 
*'dams"  that  the  Council  members  went  to  on  in- 
spection trips? 

A.    Well,  it  was — what  is  that  new  dam  of  ours  ? 

Q.  Would  it  be  Roosevelt,  Horse  Mesa,  Canyon 
Lake? 

A.  Canyon  Lake,  or  those  dams; — well,  not  Can- 
yon Lake  either.  It  was  up  on 

Mr.  Laney:     Was  it  Stewart  Mountain? 

A.     Stewart  Mountain,  yes. 

Mr.  Hull :     Stewart  Mountain  and  Horseshoe  ? 

A.     Yes,  Stewart  Mountain  and  Horseshoe. 

Q.     Did  Mr.  Hughes  perform  the  duties  as  Chair- 
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man  of  the  Council  in  a  good  and  businesslike  man- 
ner at  all  times  ? 
^'     A.    Whenever  he  was  there,  and  he  was  there  most 

of  the  time,  I  think. 
^     Q.    And  as  far  as  taking  care  of  the  business  of  the 
Water  Users'  Association,  he  was  entirely   [226] 
capable,  was  he  not  ?  A.     Absolutely. 

Q.  And  has,  in  fact,  been  very  capable  and  a  very 
excellent  member  of  the  Council? 

A.     I  would  say  so. 

Q.  In  furthering  of  the  business  of  the  Salt  River 
Valley  ?  A.     Yes,  I  would  believe  so. 

Mr.  Hull :    I  believe  that  is  all. 

Mr.  Laney:    That  is  all. 

(The  witness  was  excused.) 
Mr.  Ljrnn  Laney :    Miss  Lynd. 

LOUISE  LYND 

was  called  as  a  witness  on  behalf  of  the  plaintiff,  and 
being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
Mr.  Lynn  Laney : 

Q.    What  is  your  name,  please  ? 

A.     Louise  Lynd. 

Q.  What  is  your  profession.  Miss  Lynd?  It  is 
Miss  Lynd,  is  it  ? 

A.  Yes.  I  am  Rural  Supervisor  for  the  State 
Teachers  College  in  Tempe. 

Q.  And  as  such  do  you  have  anything  to  do  with 
[227]  the  particular  school  on  the  Board  of  which 
Mr.  Hughes  is  a  member? 
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A.  Yes,  we  use  that  school  for  a  training  school 
for  rural  teachers. 

Q.     For  the  State  College  at  Tempe? 

A.     For  the  College. 

Q.    You  know  Mr.  Hughes,  of  course  ? 

A.     Yes. 

Q.     About  how  long  have  you  known  him  ? 

A.  Well,  he  has  been  on  our  Board  13  years,  and 
his  children  went  through  our  school,  and  the  young- 
est one  is  a  practicing  physician.  That  is  practically 
a  long  time. 

Q.  Now,  Miss  Lynd,  during  this  period,  we  will 
say  from  '35  on  to  the  present  time,  what  have  you 
observed  as  to  Mr.  Hughes'  physical  condition? 

A.  Well,  he  has  been  increasingly  lame.  He  has 
always  walked  with  a  cane  since  he  has  been  on  our 
School  Board,  I  think. 

Q.  And  what  have  you  observed  as  to  his  ability  to 
get  around  and  walk  ? 

A.     AVell,  it  is  very  hard  for  him. 

Q.  And  as  to  the  work  on  the  School  Board  there, 
Avho  prepares  the  iDudget  for  the  submission  to  the 
Board? 

A.  We  have  a  bookkeeper  who  keeps  track  of  all 
[228]  the  accounts  and  she  and  I  make  the  budget. 

Q.     And  that  is  then  submitted,  T  suppose — 

A.     That  is  submitted  to  the  Board. 

Q.  And  then  who  employs  the  teachers,  who  di- 
rects them? 

A.  I  do.  That  was  the  understanding  with  the 
College  when  we  took  over  these  schools  for  training 
that  I  should  have  the  employment  of  the  teachers. 

Q.    Now,   what   have   you   observed   about   Mr. 
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Hughes'  health  in  connection  with  any  Board  meet- 
ings ? 

A.     Well,  he  often  comes  when  we  feel  he  should 

not,  and  his  wife  feels  that  he  should  not,  and  when 

he  gets  there — we  only  live  on  the  other  side  of  the 

mile  from  him,  and  I  go  to  his  house  when  he  can't 

•  come  and  we  have  the  papers  to  be  signed,  we  take 

!  them  to  him  if  there  are  teachers  in  town. 

Mr.  Laney :    That  is  all.  You  may  take  the  witness. 

Cross-Examination 
Mr.  Hull: 

Q.  Now,  Mr.  Hughes'  activity  as  a  member  of  the 
School  Board  during — there  are  a  few  questions  I 
mil  ask  you,  and  I  will  refer  to  him  in  that  capacity 
only — he  is  always  consulted,  is  he  not,  [229]  by  other 
members  of  the  Board  and  by  yourself? 

A.     Oh,  he  is. 

Q.  In  all  questions  relating  to  the  welfare  of  the 
School  District?  A.    Yes. 

Q.  And  his  information  in  that  respect  is  of  value 
to  all  of  you  1  A.    Yes,  it  is. 

Q.  Is  he  capable  in  his  handling  of  the  affairs  for 
the  School  District? 

A.    Yes.  There  isn't  a  very  great  deal  of  handling. 

Q.     There  are  decisions  to  be  made? 

A.  There  are  decisions  to  be  made  and  we  are 
always  calling  for  his  opinion. 

Q.  On  matters  of  policy,  probably,  rather  than 
administration  ?  A.     Yes. 

Mr.  Hull :    I  think  that  is  all. 

Mr.  Laney:    Thank  you. 

(The  witness  was  excused.) 
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Mr.  Grant  Laney :    Mr.  Charles  Saylor. 

CHARLES  SAYLOR 

was  called  as  a  witness  on  behalf  of  the  plaintiff,  and 
being  first  duly  sworn,  testified  as  follows :  [230] 

Direct  Examination 
Mr.  Grant  Laney : 

Q.     State  your  name,  please. 

A.     Charles  Saylor. 

Q.     Where  do  you  live?  L 

A.     Well,  I  am  now  living  in  Tempe. 

Q.     And  what  is  your  business  or  occupation  ? 

A.  Well,  now,  and  it  has  been  for  ten  years,  cus- 
tom hay  baling.  ;»}. 

Q.     Do  you  know  Tom  Hughes?  A.     I  do. 

Q.     How  long  have  you  known  him? 

A.     Oh,  I  have  known  him  since  about  '30. 

Q.  Do  you  recall  anything  or  any  change  in  his 
physical  condition  about  the  middle  of  the  thirties, 
along  '35,  somewhere  along  there? 

A.  Well,  yes.  When  I  first  knew  of  him,  why,  he 
didn't  use  a  cane,  and  along  in,  about  that  time,  '34 
or  '35,  why,  he  was  using  a  cane. 

Q.  Did  you  observe  what  kind  of  work  he  did  ])e- 
fore  he  started  using  his  cane? 

A.  Oh,  yes,  he  drove  a  tractor,  plowing  and  com- 
bined it,  and  he  even  baled  his  own  hay. 

Q.     And  thrashed  his  own  grain,  did  he  ? 

A.    Yes. 

Q.  Now,  after — about  the  year  '34,  '35,  as  you 
[231]  say,  what  did  you  observe  about  his  working? 

A.  Well,  I  observed  why  he  was  hiring  more  trac- 
tors to  do  it.  He  was  letting  up  on  it. 
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Q.  And  since  along  about  the  middle  of  the  thir- 
ties, have  you  ever  seen  him  do  any  work  himself  ? 

A.     No,  I  didn't. 

Q.  What  would  you  say  about  his  ability  to  get 
around  ? 

A.     Well,  he  needs  a  cane  and  he  seems  to  be  stiff, 
I  crippled. 

Q.     NoAv,  have  you  been  at  his  home  ? 

A.     I  have. 

Q.    And  have  you  noticed  whether  or  not  he  is 
I  up  and  about  all  the  time  ^ 

A.    Well,  in  collecting  for  my  baling  he  was  al- 
I  ways  in  the  house,  and  I  don't  know,  he  would  always 
I  answer  the  door. 
'      Q.     Well,  have  you  ever  seen  him  lying  down? 

A.  Well,  yes,  I  seen  him  lying  down.  He  was  out 
in  the  yard  swing  one  day  when  I  drove  in.  He  was 
lying  down. 

Q.  When  you  go  there  to  do  this  custom  hay  bal- 
ing does  he  come  out  in  the  fields  and  supervise  it? 

A.  I  don't  believe  I  have  seen  him  over  three 
[232]  or  four  times. 

Q.     In  the  field?  A.     In  the  field. 

Q.  How  many  times  have  you  been  there  baling 
hay? 

A.  Oh,  I  baled,  I  must  have  baled  ten  or  twelve 
times  over  a  period  of  years  from  '37  up  to  about 
'30— or  '46. 

Q.     How  many  times  a  year  would  you  bale  ? 

A.  Well,  there  was  one  year  there  that  I  had  all 
of  his  baling,  in  '38,  I  believe.  It  was  three  crops. 

Q.    Have  you  ever  seen  him  drive  a  tractor? 
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A.     I  have  not. 

Q.  Have  you  ever  seen  him  do  any  other  kind 
of  work  ?  A.    I  have  not. 

Q.  Did  he  ever  complain  of  pain  to  you,  his 
arthritis  ? 

A.  No.  The  only  thing  he  ever  said  one  day,  he 
was  down  in  the  field  in  his  truck  and  he  said,  *^I  have 
got  to  get  back  to  the  house  and  lay  down."  That  is 
all  he  said. 

Mr.  Laney:     Take  the  witness.  [233] 

Cross-Examination 
Mr.  Hull: 

Q.  Mr.  Saylor,  you  testified  that  in  the  middle 
thirties  or  around  '35  and  thereafter,  that  Mr.  Hughes 
apparently  did  more  farm  contracting  than  he  did 
previously. 

A.  Well,  what  I  meant  by  that,  then,  it  was  about 
that  time  that  I  noticed  he  started  hiring  more  work 
done. 

Q.  Were  you  in  the  contract  baling  business  at 
that  time?  A.     Well,  no,  I  wasn't  until  '36. 

Q.     Were  you  living  in  the  Valley  ? 

A.  I  had  been  living  within  three  miles  of  his 
place. 

Q.  Were  you  either  engaged  in  or  acquainted  with 
the  business  of  farming  and  ranching  in  the  Valley 
prior  to  engaging  in  the  contracting  business  ? 

A.    Yes. 

Q,  Isn't  it  a  fact,  Mr.  Saylor,  that  prior  to  the 
middle  thirties,  that  there  was — it  was  the  usual  cus- 
tom of  the  farmers  to  do  as  little  contracting  as 
possible  ?  A.    Well — 
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Q.  In  other  words,  wasn't  the  depression  still 
[234]  on  then? 

A.     Yes,  the  depression  was  still  on. 

Q.  And  after  the  thirties,  after  the  middle  thir- 
ties, excuse  me,  let's  put  it  and  make  it  more  confin- 
ins:  to  after  '35,  did  not  the  farm  contracting  busi- 
ness pick  up  considerably  throughout  the  Valley? 

A.     Well,  in  some  instances,  yes. 

Q.  More  farmers  would,  starting  during  that 
period,  let  contracts  for  farming,  for  the  preparation 
and  planting,  tillage  of  the  soil,  this  preparation  of 
the  soil  ?  A.    Yes. 

Q.  And  all  phases  of  farming  were  contracted 
more  than  they  ever  had  been  before?  Did  I  make 
myself  clear?  A.     No,  I  don't  get  you. 

Q.  I  will  reframe  my  question;  I  got  mixed  up 
myself.  The  contracts — did  not  the  contracts  or  con- 
tracting for  farming  crops;  that  is,  plowing,  pre- 
paration of  the  land  for  planting,  planting  and  the 
harvesting  of  crops  become  more  extensive  in  the 
Salt  River  Valley  after  '35  than  it  had  been  prior 
thereto  ? 

A.  Well,  just  heavy  work  maybe  subsoiling  or 
plowing,  but  when  it  come  for  the  farmers  who  had 
[235]  all  of  their  equipment  to  put  in  their  own 
grain  and  everything  that  naturall}^  they  would  not 
hire  it  done. 

Q.     They  would  do  the  planting? 

A.     Yes,  they  would  do  the  planting. 

Q.     They  would  do  their  own  planting? 

A.     And  preparation  for  the  planting. 
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Q.  Now,  explain  to  us  what  you  mean  by ' '  prepar- 
ation"? 

A.     Well,  irrigating,  disking,  and  drilling. 

Q.  It  was  the  practice  for  farmers  to  do  all  of 
their  own  irrigating? 

A.     If  they  had  hired  help. 

Q.  They  practically  always  had  to  hire  help  to  do 
their  irrigating?  A.     Practically  all. 

Q.     Hired  help  for  disking  and  planting? 

A.     Yes. 

Q.     The  same  was  true  in  baling  hay  ? 

A.  If  he  baled  his  own  hay  he  had  to  have  hired 
help.  If  he  baled  his  own  hay,  naturally  he  would  have 
hired  help.  i^H 

Q.     Threshing  would  be  the  same  ?  ^^ 

A.     Threshing. 

Q.  Now,  you  stated  that  when  you  would  come  to 
Mr.  Hughes'  ranch  to  collect  your  money  for  your 
[236]  baling  operations  or  threshing  operations,  that 
you  found  him  on  a  number  of  occasions  inside  of 
the  house  ? 

A.  "Well,  he  was  in  the  house  on  except  one  oc- 
casion. 

Q.  Now,  isn't  it  true,  Mr.  Saylor,  that  other 
farmers  from  whom  you  collect  also  were  in  their 
house  when  you  called  upon  them  for  payments  ? 

A.     No,  very  seldom. 

Q.     They  were  always  right  there  ? 

A.  They  were  hiding  from  me,  all  the  others  were 
hiding  from  me. 

Q.  They  were  hard  to  find,  ])ut  Mr.  Hughes 
couldn't  get  away? 
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A.     No,  he  couldn't  get  away. 

Q.  Now,  you  mentioned  also  that  during  those 
12,  13  or  14  times,  I  think  it  was,  and  I  am  not 
qui])bling  about  the  number  of  times  that  you  worked 
for  Mr.  Hughes,  that  he  appeared  in  the  fields  two  or 
three  times,  whatever  it  was?  A.    Yes. 

Q.  And  wasn't  it  the  practice  of  other  farmers 
and  ranchers  for  whom  you  baled  to  remain  in  the 
field  at  all  times  that  you  were  in  there  with  the  baler 
and  the  crews'? 

A.  No,  my  customers  as  a  rule,  the  general  [237] 
principle  with  other  customers  was,  they  were  always 
out  in  the  field  at  least  once  a  day  to  see  if  the  hay 
was  too  green  or  too  dry,  or  if  it  was  ready  to  bale. 
Mr.  Hughes,  if  he  did  come  out,  he  does  talk  with  me, 
but  never  got  out  of  his  pickup.  There  is  a  drive 
alongside  of  the  field  and  he  would  ask  me  what  I 
thought  of  it.  There  has  been  times  I  drove  up  and 
asked  him,  I  thought  it  was  too  green.  ''Well,"  he 
says,  "shut  it  off  awhile." 

Q.  You  are  an  expert,  aren't  you,  on  whether  or 
not  grain  is  ready  for  threshing  or  hay  is  ready  to 
bale  ?  A.     Well,  I  am  supposed  to  be. 

Q.  I  am  not  quibbling,  and  your  word  can  be 
taken  when  the  other  farmers  asked  your  opinion,  is 
it  not? 

A.     They  do  if  they  come  out  and  check  on  me. 

Q.     Depend  on  your  judgment?  A.    Yes. 

Mr.  Hull:    That  is  all. 

Mr.  Laney :  They  come  out  in  the  fields  and  super- 
vise it,  don't  they?  A.     Yes,  they  come  out. 

Q.     Mr.  Hughes  didn't?  A.     No.  [238] 
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Mr.  Laney:    That  is  all. 

(The  witness  was  excused.) 
Mr.  Lynn  Laney :    Mrs.  Hughes. 

STELLA  C.  HUGHES 
was  called  as  a  witness  on  behalf  of  the  plaintiff,  and 
being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
Mr.  Laney: 

Q.     What  is  your  name,  please? 

A.     Hughes. 

Q.    Your  first  name  ?  A.     Stella  C.  Hughes. 

Q.  And  you  are  the  wife  of  Mr. — of  the  plaintiff, 
Mr.  T.  J.  Hughes  ?  A.     I  am. 

Q.     How  long  have  you  people  been  married? 

A.     Since  early  in  '18. 

Q.  Now,  Mrs.  Hughes,  I  will  ask  you  whether  you 
remember  any  change  in  Mr.  Hughes'  health  along 
in  the  early  thirties  ?  Just  say  yes  or  no,  whether  you 
remember.  A.     No. 

Q.  Well,  what  about  along  in  '35,  did  you  observe 
it?  [239] 

A.  Yes,  I  noticed  that  he  was  beginning  to  get 
stiff  and  he  complained  of  pain  a  whole  lot  in  his 
shoulders  and  his  back. 

Q.  I  will  ask  you  whether  from  '35  on  to  the 
present  time,  that  has  remained  the  same  or  gotten 
better  or  gotten  worse  ? 

A.     Well,  I  AYould  say  it  has  gotten  worse. 

Q.  And  during  the  time  from  '35  up  until  the 
present  time,  has  Mr.  Hughes,  within  your  knowl- 
edge, made  any  effort  to  drive  a  tractor? 
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A.  Well,  I  have  seen  him  try  to  show  a  new  man 
how  to  drive  it,  and  I  have  seen  him  get  on  the  tractor 
and  maybe  drive  it  down  to  the  barn.  The  boy  would 
go  along  with  him,  but  I  knew  what  was  coming. 
Pretty  soon  he  would  come  to  the  house  and  ])e  in 
terrible  pain  and  have  to  take  aspirin  and  put  the 
electric  pad  on  his  shoulders  and  back. 

Q.  Now,  did  you  ever  know  of  his  doing  any  farm 
work  without  your  knowing  what  was  coming? 

A.  Well,  not  in  the  late  years.  He  used  to  do  a  lot 
of  work. 

Q.  Before  he  got  in  that  condition,  what  did  he  do 
there  on  the  ranch  ? 

A.  Well,  he  did  all  kinds  of  farm  work.  He  drove 
the  tractor,  and,  well,  any  kind  of  work  on  the  farm. 

Q.  Well,  will  you  describe  further  to  the  jury 
what  you  know  of  your  own  knowledge  about  his 
condition  and  the  appearance  of  pain,  and  so  on? 

A.  Well,  I  know  that  when  he  goes  out  and  does 
any  kind  of  work  like  lifting  or  trying  to  get  the 
tractor — drive  the  tractor,  that  he  has  a  lot  of — that 
he  will  soon  come  to  the  house  and  want  aspirin  or 
want  something  done  to  relieve  him  of  the  pain. 

Q.  And  have  you  ever  seen  him  do  any  substan- 
tial amount  of  work  at  all  since  '35? 

A.    Well,  no,  I  have  not. 

Q.  And  then  when — at  those  times  that  you  say 
you  have  observed  him  when  he  tried  to  work,  what 
have  you  observed,  if  anything,  about  his  ability  to 
sleep  after  he  had  done  it. 


238  Thomas  J.  Hughes  vs. 
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A.  Well,  he  does  not  sleep.  If  he  gets  out  and 
does  any  physical  labor  during  the  day,  he  does  not 
sleep  and  he  does  not  let  anyone  else  sleep.  He  needs 
attention  to  relieve  his  pain. 

Mr.  Laney:     You  may  take  the  witness. 

Mr.  Hull:     No  questions. 

(The  witness  was  excused.) 

Mr.  Laney:  The  plaintiff  rests,  may  it  please 
the  Court. 

Mr.  Hull :  Your  Honor  please,  are  we  going  [241] 
to  have  a  recess  at  this  time? 

The  Court:  Yes,  the  Court  will  stand  at  recess 
for  a  few  minutes.  Keep  in  mind  the  Court's  ad- 
monition. 

(A  recess  was  thereupon  taken.) 

(After  recess,  in  chambers  in  the  absence  of 
the  jury,  the  following  proceedings  were  had:) 

Mr.  Hull :  The  defendant  moves  the  Court  to  in- 
struct the  jury  to  return  a  verdict  for  the  defendant, 
on  the  grounds  that  the  evidence  offered  in  the  trial 
of  this  case,  and  I  am  referring  now  to  the  plain- 
tiff's case,  and  taken  in  the  light  most  favorable  to 
the  plaintiff,  is  not  sufficient  to  support  the  af- 
firmative answer  to  the  issue  as  to  whether  the 
plaintiff  has  became  totally  and  permanently  dis- 
abled by  bodily  injury  and  diseases  so  that  he  is 
and  will  be  permanently  and  continuously  and 
wholly  iDrevented  from  performing  any  work  for 
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compensation,  gain  or  profit,  and  performing  any 
gainful  occupation;  that  is  to  say,  within  the  ex- 
press provisions  of  the  policy  of  insurance  upon 
which  this  suit  is  based. 

Mr.  Lynn  Laney:  May  it  please  the  Court,  the 
plaintiff  respectfully  resists  the  motion  and  cites  as 
ample  authority  the  case  of  the  Equitable  Life  As- 
surance Society  of  the  United  States  vs.  [242]  Boyd, 
by  the  Supreme  Court  of  Arizona,  quoted  in  76  Pac. 
2d,  752,  in  which  the  Supreme  Court,  in  dealing  with 
their  claim  that  the  insured  had  not  shown  he  was 
permanently  and  totally  disabled  within  the  mean- 
ing of  that  same  wording,  used  the  language  that: 
"Such  disability  means  one  which  prevents  the  in- 
sured from  engaging  in  any  occupation  or  perform- 
ing any  work  for  compensation  of  financial  value, 
and  it  must  be  total  as  distinguished  from  partial 
disability.  Of  course,  the  work  must  be  substantial 
and  not  trivial,  amount  to  a  job,  an  occupation,  and 
a  disability  under  this  policy  does  not  necessarily 
imply  an  incapacity  to  do  any  work  at  all,  or  that 
the  person  must  be  bedridden,  or  that  he  must  work 
Avhere  to  do  so  would  shorten  his  life  or  seriously 
impair  his  health;  and  the  fact  that  he  did  do  some 
work  because  forced  thereto  by  absolute  necessity 
when  he  was  really  not  able  to  work  would  not 
change  a  total  disability  to  a  partial  one,"  and  go- 
ing on  and  on  and  on. 

Mr.  Hull :  I  read  that.  I  think  that  supports  my 
theory. 

(Argument  between  Court  and  counsel,  after 
which  a  recess  was  taken.) 
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(After  recess,  in  open  court,  and  the  jury- 
being  present,  the  trial  resumed  as  follows :) 

The  Court:  We  will  suspend  at  this  time  until 
10:00  in  the  morning.  Be  in  your  places  at  10:00 
o'clock  in  the  morning. 

(Thereupon  a  recess  was  taken.)  [244] 

10:00  o'clock  A.M.,  October  15,  1948 

All  parties  as  heretofore  noted  by  the  Clerk's 
record  being  present,  except  the  jury,  the  following 
proceedings  were  had: 

Mr.  Lynn  Laney:  Ma}^  the  record  show,  may  it 
please  the  Court,  that  we  have  argued  the  matter 
of  the  defendant's  motion  for  an  instructed  verdict 
in  his  favor,  have  argued  that  in  chambers  and  in 
the  absence  of  the  jury;  that  the  Court  has  indi- 
cated that  he  will  instruct  a  verdict  in  favor  of  the 
defendant,  and  in  that  connection  may  the  record 
show  that  the  plaintiff  desires  to  except  to  such 
ruling,  and  such  proposed  ruling,  on  the  ground 
that  the  evidence  in  our  view  has  been  sufficient  to 
make  the  matter  of  total  disability  within  the  terms 
of  the  policy  a  question  of  fact  for  the  jury,  and 
may  the  record  show  that  the  ruling  sought  by  the 
defendant — that  we  do  want  the  record  to  show  that 
we  have  made  known,  and  do  make  known  to  the 
Court,  that  the  action  of  the  Court  sought  by  the 
defendant,  we  object  to  respectfully  and  except  to 
it,  and  that  we  ask  the  Court  to  submit  to  the  jury 
the  question  of  total  disability  within  the  meaning 
of  the  policy  as  a  question  of  fact,  and  submit  the 
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issues  in  [245]   general  to  the  jury.    That  is  our 
position. 

The  Court:    All  right.    Call  the  jury. 

(Thereupon  the  jury  was  called  into  the 
courtroom  and  assumed  their  respective  places 
in  the  jury  box.) 

The  Court:  The  defendant's  motion  for  an  in- 
structed verdict  is  granted.  You  may  prepare  a 
verdict  and  I  will  appoint  a  member  of  the  jury 
as  foreman  and  ask  him  to  sign  it.  I  will  appoint 
you  foreman  of  the  jury  and  ask  you  to  sign  this 
verdict,  please. 

(Thereupon  Juror  Herbert  F.  Leo  signed  the 
verdict.) 

Mr.  Laney :  Now  that  the  Court  has  granted  the 
defendant's  motion  for  an  instructed  verdict  and  in 
accordance  therewith  instructed  the  jury  to  bring 
in  a  verdict  in  favor  of  the  defendant,  the  plaintiff 
respectfully  excepts  to  that  ruling  of  the  Court  and 
insists  that  the  issues  under  the  evidence  should 
be  submitted  to  the  jury. 

(Thereupon  the  jury  was  excused.) 

Mr.  Hull:  May  it  please  the  Court,  the  case  on 
trial  of  Hughes  vs.  Mutual  Life  Insurance  Com- 
pany of  New  York,  now  that  the  Court  has  directed 
a  verdict  for  the  defendant,  the  defendant  now 
moves  for  a  formal  entry  of  judgment  by  the  Court. 
The  Court:     All  right. 

(Thereupon  the  trial  was  ended  at  10:45 
o'clock  a.m.  of  the  same  day.)  [247] 


242  TJiomas  J.  Hughes  vs, 

REPORTER'S  CERTIFICATE 

I  hereby  certify  that  the  proceedings  had  upon 
the  trial  of  the  foregoing  cause  are  contained  fully 
and  accurately  in  the  shorthand  record  made  by 
me  thereof,  and  that  the  foregoing  247  typewritten 
pages  constitute  a  full,  true  and  accurate  transcript 
of  said  shorthand  record. 

/s/  LOUIS  L.  BILLAR, 
Official  Reporter. 

[Endorsed] :     Filed  Feb.  17,  1949. 


[Title  of  District  Court  and  Cause.] 

STIPULATION  FOR  DIMINUTION 
OF  RECORD 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween the  plaintiff  and  defendant  above  named,  act- 
ing by  and  through  their  respective  attorneys,  that 
it  shall  not  be  necessary  for  the  Clerk  of  the  above- 
entitled  court  to  transmit  to  the  Clerk  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit as  a  part  of  the  record  on  appeal,  the  following 
named  papers,  documents  and  exhibits,  to  wit: 

1.  Stipulation  filed  March  24,  ■  1948,  extending 
time  for  defendant  to  plead  and  answer. 

2.  Defendant's  original  answer  filed  April  15, 
1948. 

3.  Plaintiff's  motion  to  set  cause  for  trial  and 
notice  thereof. 
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4.  Stipulation  that  defendant  may  file  amended 
answer. 

5.  Deposition  of  Thomas  J.  Hughes. 

6.  Notice  of  filing  deposition  of  Thomas  J. 
Hughes. 

7.  Defendant's  praecipe  for  subpoena  filed  Octo- 
ber 4,  1948. 

8.  Defendant's  praecipe  for  subpoena  filed  Oc- 
tober 5,  1948. 

9.  Plaintifi:'s  praecipe  for  subpoena  filed  Octo- 
ber 9,  1948. 

10.  Jury  list  filed  October  13,  1948. 

11.  Defendant's  memorandiun  of  costs  and  dis- 
bursements filed  October  20,  1948. 

12.  Defendant's  subpoenas  filed  November  17, 
1948. 

13.  Defendant's  exhibit  marked  ^'B"  for  identifi- 
cation, a  suitcase  containing  various  documents 
which  with  its  contents  was  withdrawn  by  the  plain- 

I     tilf,  upon  stipulation  of  counsel. 

'        Dated:     February  18th,  1949. 

LANEY  &  LANEY. 
I  By  /s/  GRANT  LANEY, 

Attorneys  for  Plaintiff  and  Appellant. 

I  EVANS,  HULL,  KITCHEL, 

JENCKES  &  ROSS. 
By  /s/  RICHARD  P.  MEASAN, 

Attorneys  for  Defendant  and  Appellee. 

[Endorsed] :    Filed  Feb.  18,  1949. 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO  SEND  UP  ORIGINAL 
EXHIBITS 


4 


It  appearing  to  the  court  that  the  original  exhibits 
in  this  cause  should  be  sent  to  the  Appellate  Court 
in  lieu  of  copies ; 

It  Is  Hereby  Ordered,  that  the  Clerk  of  this  court 
transmit  to  the  Clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  at  San 
Francisco,  California,  the  following  original  exhib- 
its in  this  action,  to  be  by  him  safely  kept  and  re- 
turned to  this  court  upon  the  final  determination  of 
this  action  in  said  Circuit  Court  of  Appeals,  namely: 

All  of  plaintiff's  exhibits  in  evidence  and  all  of 
defendant's  exhibits  marked  for  identification  save 
and  except  those  expressly  excluded  from  the  record 
on  appeal  by  ''Stipulation  for  Diminuition  of  Rec- 
ord" signed  by  attorneys  for  plaintiff  and  defendant 
and  on  file  herein. 

Dated  February  18,  1949. 

/s/  DAVID  W.  LING, 

United  States  District  Judge. 

[Endorsed] :     Filed  Feb.  18,  1949. 
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In  the  United  States  District  Court 
for  the  District  of  Arizona 

CLERK'S  CERTIFICATE 

United  States  of  America, 
District  of  Arizona — ss. 

I,  William  H.  Loveless,  Clerk  of  the  United  States 
;   District  Court  for  the  District  of  Arizona,  do  hereby 
I   certify  that  I  am  the  custodian  of  the  records,  pa- 
pers and  files  of  the  said  Court,  including  the  rec- 
ords, papers  and  files  in  the  case  of  Thomas  J. 
Hughes,  Plaintiff,  versus  The  Mutual  Life  Insur- 
ance Company  of  New  York,  a  corporation,  niun- 
bered  Civ-1153  Phoenix,  on  the  docket  of  said  Court. 
I        I  further  certify  that  the  attached  and  foregoing 
'    documents,  to- wit: 

1.  Transcript  of  Record  on  Removal  to  the 
United  States  District  Court  for  the  District  of 

i    Arizona,  filed  March  20,  1948. 

2.  Minute  entry  of  Monday,  June  14,  1948. 

3.  Amended  Answer  of  Defendant,  filed  Sep- 
tember 29,  1948. 

4.  Minute  entries  of  Wednesday,  October  13, 
1948,  Thursday,  October  14,  1948,  and  Friday,  Oc- 
tober 15,  1948  (proceedings  of  trial  including  order 
for  judgment  on  the  verdict). 

5.  The  final  judgment,  as  entered  by  the  clerk 
in  the  civil  docket  on  October  15,  1948. 

6.  The  verdict,  filed  October  15,  1948. 

7.  Plaintiff's  Motion  for  New  Trial,  Notice  of 
Hearing,  and  Memorandum  of  Points  and  Authori- 
ties, filed  October  22,  1948. 
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8.  Minute  entry  of  Monday,  November  1,  1948. 

9.  Minute  entry  of  Wednesday,  January  12, 
1949  (docketed  January  12,  1949). 

10.  Plaintiff's  Notice  of  Appeal,  filed  Febru- 
ary 8,  1949. 

11.  Plaintiff's  Bond  on  Appeal,  filed  February 
8,  1949. 

12.  Plaintiff's  Designation  of  Record  and  Pro- 
ceedings to  be  Contained  in  Record  on  Appeal, 
filed  February  17,  1949. 

13.  Reporter's  Transcript,  filed  February  17, 
1949. 

14.  Stipulation  for  Diminution  of  Record,  filed 
February  18,  1949. 

15.  Order  to  Send  Up  Original  Exhibits,  filed 
February  18,  1949. 

16.  Plaintiff's  original  exhibits  Nos.  1,  2,  3,  4, 
5,  6,  7,  8,  9,  10  and  11,  admitted  and  filed  in  evi- 
dence October  13,  1948. 

17.  Defendant's  exhibit  A,  marked  for  identifi- 
cation October  13,  1948;  and  Defendant's  exhibits 
B-1  to  B-78,  inclusive,  and  C,  marked  for  identifi- 
cation October  14,  1948* 

are  the  original  documents  filed  in  said  case  and 
designated  in  the  Designation  of  Record  and  Pro- 
ceedings to  be  Contained  in  Record  on  Appeal  as 
amended  by  the  Stipulation  for  Diminution  of  Rec- 
ord, excepting  the  minute  entries  aforesaid,  and 
the  final  judgment  as  entered  by  the  clerk  in  the 
civil  docket,  and  I  further  certify  that  the  foregoing 
copies  of  minute  entries  of  June  14,  1948,  Octo- 
ber  13,   14  and  15,   1948,   November  1,   1948,   and 
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January  12,  1949,  and  of  the  final  judgment  as  en- 
tered by  the  clerk  in  the  civil  docket,  are  true  and 
correct  copies  of  the  originals  thereof  remaining 
in  my  office. 

I  further  certify  that  the  Clerk's  fee  for  pre- 
paring and  certifying  this  record  on  appeal  amounts 
to  the  sum  of  $2.80  and  that  said  sum  has  been 
paid  to  me  by  counsel  for  the  appellant. 

Witness  my  hand  and  the  seal  of  said  Court  at 
Phoenix,  Arizona,  this  7th  day  of  March,  1949. 

[Seal]  /s/  WM.  H.  LOVELESS, 

Clerk. 


[Endorsed]  :  No.  12202.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Thomas  J.  Hughes, 
Appellant,  vs.  The  Mutual  Life  Insurance  Company 
of  New  York,  a  Corporation,  Appellee.  Transcript 
of  Record.  Appeal  from  the  United  States  District 
Court  for  the  District  of  Arizona. 

Filed  March  9,  1949. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12202 
THOMAS  J.  HUGHES, 


Appellant, 


vs. 


THE  MUTUAL  LIFE  INSURANCE  COMPANY 
OF  NEW  YORK,  a  Corporation, 

Appellee. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  AND  DES- 
IGNATION OF  RECORD  FOR  PRINTING 

Thomas  J.  Hughes,  the  Appellant  in  the  above- 
entitled  action,  pursuant  to  Subdivision  6  of  Rule 
19  of  the  Rules  of  the  above-named  court,  hereby 
presents  the  following  statement  of  the  points  on 
which  he  intends  to  rely  on  this  appeal: 

I.  That  the  trial  court  erred  in  granting  defend- 
ant's motion  to  direct  the  jury  to  return  a  verdict 
for  the  defendant  for  the  reason  that  the  evidence 
offered  by  the  appellant  by  means  of  testimony  and 
exhibits,  taken  as  a  whole,  was  sufficient  to  require 
submitting  the  case  to  the  jury  on  the  question  of 
whether  or  not  the  appellant,  Thomas  J.  Hughes, 
ever  since  the  year  1935  had  suffered  permanent 
and  total  disability  from  bodily  injury  or  disease, 
within  the  meaning  of  those  terms  as  used  in  the 
insurance  policy  involved  in  the  case  at  bar. 

II.  The  evidence  introduced  by  the  plaintiff  in 
the  case  at  bar,  taken  as  a  whole,  established  that 
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he   was   so   disabled   as   to   render   him   unable   to 
perform  in  a  customary  and  usual  manner  or  at  all 
the  substantial  and  material  acts  necessary  to  per- 
form his  occupation  or  any  other  work  for  compen- 
sation, gain  or  profit,  and,  accordingly,  the  court 
erred  in  gTanting  defendant's  motion  to  direct  the 
jury  to  return  a  verdict  for  the  defendant,  for  the 
reason  that  the  total  and  permanent  disability  con- 
templated  by  the   total  and  permanent  disability 
clause   contained   in   the   insurance   policy   in   the 
case  at  bar  does  not  mean,  as  its  literal  construc- 
tion would  require,   a  state   of  absolute   helpless- 
ness, but  contemplates  rather  such  a  disability  as 
renders  the  insured  unable  to  perform  in  a  cus- 
tomary and  usual  manner  all  the  substantial  and 
material  acts  necessary  to  perform  his  occupation 
or  any  other  work  for  compensation,  gain  or  profit. 
III.     Total  disability  which  prevents  an  insured 
from  engaging  in  any  occupation  or  performing  any 
work  for  compensation,  within  the  meaning  of  the 
insurance  policy  in  the  case  at  bar,  is  such  a  dis- 
ability  as   prevents   his   working   with   reasonable 
continuity  in  his  customary  occupation  or  in  any 
other  occupation  in  which  he  might  reasonably  be 
expected  to  engage  in  view  of  his  station  and  phys- 
ical and  mental  capacity ;  and  since  the  evidence  in- 
troduced by  the  plaintiff,  taken  as  a  whole,  showed 
liini  to  be  prevented  from  working  with  reasonable 
continuity  in  his  customary  occupation,  or  in  any 
other  occupation  in  which  he  might  reasonably  be 
expected  to  engage  in  view  of  his  station  and  phys- 
ical and  mental  capacity,  the  court  erred  in  direct- 
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ing  the  jury  to  return  a  verdict  for  the  defendant. 

IV.  In  a  case  such  as  the  case  at  bar  in  which 
there  was  evidence  of  a  capital  investment  and  some 
management  thereof  by  the  insured,  the  test  of  the 
total  disability  of  an  insured  is  whether  he  would 
be  able  to  procure  and  perform  such  employment 
in  the  open  market,  and  is  a  question  of  fact  for 
the  jury  to  decide. 

Pursuant  to  the  aforesaid  rule,  the  appellant 
hereby  designates  for  printing  the  following  parts 
and  portions  of  the  record  forwarded  to  this  court 
by  the  clerk  of  the  United  States  District  Court 
for  the  District  of  Arizona,  to  wit: 

1.  Attorneys  of  record. 

2.  The  entire  transcript  of  record  on  removal 
from  the  Superior  Court  of  Maricopa  County,  State 
of  Arizona,  to  the  United  States  District  Court  for 
the  District  of  Arizona,  consisting  of  the  following: 

(a)  Plaintiff's  complaint  and  the  copy  of  the 
insurance  policy  attached  thereto  as  Exhibit  *'A'' 
(This  copy  of  insurance  policy  may  be  either  printed 

or  incorporated  in  the  printed  record  by  means  of 
a  photostatic  copy,  whichever  is  most  feasible.) 

(b)  Summons. 

(c)  Notice  of  application  for  removal. 

(d)  Petition  for  removal  of  suit  to  the  District 
Court  of  the  United  States  for  the  District  of 
Arizona. 

(e)  Removal  bond. 

(f)  Order  for  removal  of  suit  to  the  District 
Court  of  the  United  States  for  the  District  of  Ari- 
zona. 
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(g)  Minute  entry  of  the  Superior  Court  of  Mari- 
copa County,  Arizona,  ordering  removal  to  the  Dis- 
trict Court  of  the  United  States  for  the  District 
of  Arizona,  and  fixing  bond  in  the  sum  of  $500.00 

(h)  Certificate  of  Walter  S.  Wilson,  Clerk  of  the 
Superior  Court  of  Maricopa  County,  Arizona,  cer- 
tifying to  the  correctness  of  the  transcript  of  rec- 
ord on  removal. 

3.  Amended  answer  of  defendant. 

4.  All  minute  entries,  except  the  minute  entry 
of  Monday,  June  14,  1948,  which  is  the  order  set- 
ting the  case  for  trial. 

5.  Verdict  of  the  jury. 

6.  The  final  judgment  as  entered  by  the  Clerk 
in  the  Civil  Docket. 

7.  Plaintiff's  motion  for  new  trial.  (The  memo- 
randum of  points  and  authorities  attached  to  the 
foregoing  motion  for  new  trial  are  not  to  be 
printed.) 

8.  Plaintiff's  notice  of  appeal. 

9.  Plaintiff's  bond  on  appeal. 

10.  Designation  of  record  and  proceedings  to  be 
contained  in  record  on  appeal. 

11.  The  reporter's  transcript  of  evidence  in  its 
entirety. 

12.  Stipulation  for  diminution  of  record. 

13.  Order  to  send  up  original  exhibits. 

14.  The  District  Court  Clerk's  certificate  to 
record  on  appeal. 

15.  Plaintiff's  exhibits  in  evidence  Nos.  1,  2,  3, 
4,  5,  6  and  7. 

The  appellant  does  not  request  or  require  incor- 
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poration  in  the  printed  record  of  plaintiff's  ex- 
hibits Nos.  8,  9  and  10,  which  are  numerous  x-ray 
film  in  large  envelopes,  or  the  cancelled  checks  con- 
tained in  plaintiff's  exhibit  No.  11. 

The  appellant  does  not  request  or  require  the 
printing  or  incorporation  in  the  printed  record  of 
any  of  the  defendant's  exhibits,  all  of  which  were 
marked  for  identification  only,  and  none  of  which 
were  introduced  in  evidence. 

Dated  at  Phoenix,  Arizona,  this  8th  day  of  March, 
1949. 

LANEY  &  LANEY. 
By  GRANT  LANEY, 

Attorneys  for  Appellant. 

(Acknowledgment  of  Service.) 

[Endorsed]:  Filed  March  10,  1949.  Paul  P. 
O'Brien,  Clerk. 
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No.  12202 

United  States  Court  of  Appeals 


For  the  Ninth  Circuit 


Thomas  J.  Hughes, 

Appellant, 
VS. 

The  Mutual  Life  Insurance  Company  of| 
New  York,  a  corporation, 

Appellee. 


APPELLANT'S  OPENING  BRIEF 

Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Arizona. 


This  is  an  appeal  from  a  final  Judgment  of  the 
United  States  District  Court  for  the  District  of  Arizona 
in  favor  of  the  defendant  and  against  the  plaintiff 
upon  a  verdict  directed  by  the  court  and  from  an  order 
denying  the  plaintiff's  Motion  for  a  new  trial. 

In  this  brief  the  parties  will  be  referred  to  by 
their  designations  in  the  District  Court,  viz.,  appellant 
as  plaintiff,  and  appellee  as  defendant.  References  to 
the  transcript  of  record  will  be  indicated  by  page 
number  in  parenthesis. 


JURISDICTIONAL  STATEMENT. 

The  plaintiff,  a  resident  of  Arizona,  originally 
brought  this  suit  in  the  Superior  Court  of  Maricopa 
County,  Arizona,  by  filing  his  complaint  therein  on 
January  31,  1948  against  the  defendant,  The  Mutual 
Life  Insurance  Company  of  New  York,  a  New  York 
Corporation,  doing  business  in  Arizona  as  a  foreign 
corporation  (2-17).  The  plaintiff,  because  of  his  be- 
coming totally  and  permanently  disabled,  seeks,  by 
his  complaint,  to  recover  from  the  defendant,  the  sum 
of  $6,430.85  (9),  exclusive  of  interest,  on  account  of 
monthly  income  or  disability  benefit  payments  due  the 
plaintiff  under  the  terms  of  a  certain  life  and  health 
insurance  policy  issued  him  by  the  defendant  (12-16). 
The  plaintiff  also  seeks  to  recover  the  further  sum  of 
$1,368.12  (8),  exclusive  of  interest,  on  account  of 
annual  premiums  paid  by  him  under  protest.  The  plain- 
tiff also  seeks  to  recover  interest,  up  to  the  time  of 
filing  his  complaint,  on  said  monthly  income  payments 
and  annual  premiums  so  paid,  thereby  making  the 
total  amount  the  plaintiff  seeks  to  recover  the  sum  of 
$9,142.97  (10). 

On  February  21,  1948,  the  defendant,  by  proper 
proceedings  in  said  Superior  Court,,  caused  said  suit 
to  be  removed  to  the  United  States  District  Court  for 
the  District  of  Arizona  (19-27). 

Thereafter  defendant  filed  its  answer  wherein  it 
admitted  the  issuance  of  the  policy,  that  plaintiff  had 


paid  all  premiums  and  that  the  policy  was  at  all  times 
in  force  and  effect,  but  denied  that  the  plaintiff  had 
ever  become  totally  and  permanently  disabled  and  de- 
nied that  the  defendant  was  indebted  to  the  plaintiff 
in  any  sum  whatsoever  (27-30). 

The  jurisdiction  of  said  District  Court  over  the 
parties  and  the  subject  matter  was  invoked  under 
Paragraph  (1),  Section  41,  Title  28,  United  States 
Code,  as  it  then  existed,  because:  (a)  the  suit  is 
between  citizens  of  different  states,  the  plaintiff  being 
a  citizen  and  resident  of  the  State  of  Arizona  and 
the  defendant  being  a  citizen  and  resident  of  the  State 
of  New  York  (20-21),  duly  qualified  and  authorized 
to  do  business  in  the  State  of  Arizona  as  a  foreign 
corporation;  and  (b)  the  value  of  the  matter  in  con- 
troversy exceeds,  exclusive  of  interest  and  costs,  the 
sum  of  $3,000.00. 

Jurisdiction  is  conferred  upon  this  court  to  enter- 
tain and  decide  the  case  upon  this  appeal  by  Sections 
1291  and  1294,  Title  28  (new)  United  States  Code, 
in  that  a  verdict  of  the  jury,  directed  by  the  court, 
for  the  defendant  was  returned  on  October  15,  1948, 
and  on  said  date  a  final  judgment  in  favor  of  defendant 
was  entered  on  said  verdict  (34,  35).  On  October  22, 
1948,  plaintiff  filed  his  Motion  for  New  Trial  (36), 
which,  after  having  been  taken  under  advisement  on 
November  1,  1948  (38),  was  denied  on  January  12, 
1949  (38).  On  February  8,  1949,  plaintiff  filed  Notice 
of  Appeal  (39)  and  Cost  Bond  (39-41)  and  on  Febru- 
ary 17,  1949,  filed  his  Designation  of  Record  and 


Proceedings  to  be  Contained  in  Record  on  Appeal,  to- 
gether with  the  Reporter's  Transcript  of  the  Evidence 
(41-42). 

II. 

STATEMENT  OF  THE  CASE. 

On  July  7,  1925,  the  plaintiff  obtained  from  the 
defendant  a  life  and  disability  insurance  policy  (12, 
44),  effective  as  of  June  30,  1923  (14).  The  parts  of 
certain  provisions  of  the  policy  which  are  involved  in 
and  material  to  the  consideration  of  this  case  are : 

''Benefits  In  the  Event  of  Total  and  Per- 
manent Disability  Before  Age  60. 

''When  Such  Benefits  Take  Effect. — If 
the  Insured,  after  payment  of  premiums  for  at 
least  one  full  year,  shall,  before  attaining  the 
age  of  sixty  years  and  provided  all  past  due 
premiums  have  been  duly  paid  and  this  policy 
is  in  full  force  and  effect,  furnish  due  proof  to 
the  company  at  its  home  office  .  .  .  that  he  has 
become  totally  and  permanently  disabled  by 
bodily  injury  or  disease,  so  that  he  is,  and  will 
be,  permanently,  continuously  and  wholly  pre- 
vented thereby  from  performing  any  work  for 
compensation,  gain  or  profit,  and  from  following 
any  gainful  occupation,  .  .  .  ,  the  company, 
upon  receipt  and  approval  of  such  proof,  will 
grant  the  following  benefits:    (13) 

"1.  Waiver  of  Premium. — The  company 
will,  during  the  continuance  of  such  disability, 


waive  payment  of  each  premium  as  it  becomes 
due,  commencing  with  the  first  premium  due 
after  approval  of  said  due  proof.  Any  premium 
due  prior  to  such  approval  by  the  company  must 
be  paid  in  accordance  with  the  terms  of  the 
policy,  but  if  due  after  receipt  of  said  due  proof, 
will,  if  paid,  be  refunded  upon  approval  of  such 
proof  (14). 

''2.  Income  to  Insured. — The  company 
will,  during  the  continuance  of  such  disability, 
pay  to  the  insured  a  monthly  income  at  the  rate 
of  Ten  Dollars  for  each  one  thousand  dollars  of 
the  face  amount  of  this  policy  .  .  .  ,  the  first 
such  monthly  payments  being  due  on  receipt  of 
said  due  proof  and  subsequent  payments  on  the 
first  day  of  each  calendar  month  thereafter,  if 
the  insured  be  then  living  and  such  disability 
still  continue.  No  income  payments,  however, 
will  be  made  prior  to  approval  of  such  proof  by 
the  company  as  satisfactory,  but  upon  such  ap- 
proval, whatever  income  payments  shall  have 
become  due  will  then  be  paid  and  subsequent 
payments  will  be  made  when  due.  .  .  .    (14) 

"Proof  of  Continuance  of  Disability 
Required;  Recovery  From  Disability. — Al- 
though the  proof  of  total  and  permanent  dis- 
ability may  have  been  accepted  by  the  company 
as  satisfactory,  the  insured  shall  at  any  time 
thereafter,  and  from  time  to  time,  but  not 
oftener  than  once  a  year,  on  demand,  furnish 
to  the  company  due  proof  of  the  continuance  of 
such  disability,  and  if  the  insured  shall  fail  to 
furnish  such  proof,  or  if  it  shall  appear  to  the 


company  .  .  .  that  the  insured  is  able  to  per- 
form any  work  or  follow  any  occupation  what- 
ever for  compensation,  gain  or  profit,  no  further 
premium  shall  be  waived  and  no  further  income 
shall  be  paid  (14). 

"Amendment  Providing  Additional  Benefits 
In  the  Event  of  Total  and  Permanent  Dis- 
ability 

The  clause  in  this  policy  entitled  '^Benefits 
in  the  Event  of  Total  and  Permanent  Disability 
before  Age  60"  is  hereby  amended  by  the  addi- 
tion of  the  provisions  set  forth  hereunder  and 
in  no  other  respects : 

I.  Increased  Income  after  5  and  10  Years 
Continuous  Disability. — If  the  Insured  become 
entitled  to  the  Disability  Benefits  specified  in 
said  clause,  the  monthly  income  per  $1000  of 
the  face  amount  of  the  policy  shall,  if  the  dis- 
ability be  continuous,  be  increased  from  $10, 
(a)  to  $15  after  income  payments  have  been 
made  for  five  full  years  (that  is  for  sixty  con- 
secutive months),  and  (b)  to  $20.00  after  in- 
come payments  have  been  made  for  a  further 
five  full  years  (that  is  for  sixty  consecutive 
months) ,  at  which  amount  it  shall  remain  during 
further  continuous  total  disability.  Such  dis- 
ability shall  not  be  considered  continuous  for 
the  purpose  of  this  provision  if  the  Insured  so 
far  recovers  as  to  be  able  temporarily  or  per- 
manently to  perform  any  work  or  enter  any 
occupation  whatever  for  compensation,  gain  or 
profit.  If  the  Insured  shall  so  recover  and  shall 
subsequently  become  totally  and  permanently 


disabled,  the  monthly  income  payments  during 
such  subsequent  disability  shall  commence  at 
$10  per  $1,000  of  the  face  amount  of  this  policy 
and  shall  each  be  of  the  same  amount  as  if  no 
such  prior  disability  had  existed  (15). 

II.  Disability  Presumed  Permanent  after 
90  Days  Continuous  Disability. — If  the  Insured 
shall  be  totally  disabled  as  defined  in  this  policy 
for  a  continuous  period  of  not  less  than  ninety 
days,  such  disability  shall,  during  its  further 
continuance,  be  presumed  to  be  permanent,  but 
the  Company  shall  have  the  right,  anything  in 
this  policy  to  the  contrary  notwithstanding,  to 
require  proof  of  the  continuance  of  such  dis- 
ability, during  the  first  two  years  of  such  dis- 
ability, at  any  time  at  which  either  a  premium 
falls  due  or  an  income  payment  becomes  payable, 
and  after  said  two  years,  from  time  to  time, 
but  not  oftener  than  once  a  year,  as  provided 
for  in  said  clause  in  this  policy."    (15) 

The  plaintiff,  Thomas  J.  Hughes,  by  occupation  a 
farmer  (111),  ever  since  the  year  1917  has  owned  a 
412  acre  farm  and  a  dairy  (122-124)  which  he  farmed, 
managed  and  supervised,  and  where  he  did  all  kinds 
of  farm  work  and  labor  himself  until  he  became  totally 
and  permanently  disabled  in  the  year  1935,  due  to 
injuries  and  arthritis  (44-45,  82-101).  Ever  since  the 
year  1935  the  plaintiff's  disability  and  illness  has 
increased  and  become  progressively  worse  and  he  has 
been  unable  to  manage  or  supervise  his  farm  or  do 
any  work  or  perform  any  other  acts  except  a  few  of 
a   trivial   nature    (102-109,    82-101,    213-238).    The 
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plaintiff's  farm,  as  a  capital  investment,  earns  him 
an  income.  The  plaintiff  since  becoming  disabled  has 
had  to  hire  a  foreman  to  supervise  and  manage  his 
farm  and  dairy  and  others  to  do  the  farm  and  dairy 
work  (106-138,  201-208). 

Upon  becoming  disabled  in  1935  the  plaintiff  made 
claim  to  the  defendant  for  the  payment  to  him  of  the 
monthly  disability  or  income  payments  and  waiver  of 
payment  of  premiums  under  the  above  quoted  pro- 
visions of  his  policy  (45).  After  having  submitted 
proof  of  his  disability  and  having  been  examined  by 
company  doctors,  the  defendant  accepted  the  proof, 
approved  plaintiff's  claim,  and  each  month  from  July, 
1935  to  January,  1942,  paid  the  plaintiff  the  monthly 
income  payments  and  waived  payment  of  the  annual 
premiums  each  year  until  the  premium  which,  but  for 
the  plaintiff's  disability,  would  have  been  due  on  June 
30,  1942  (46-52).  Ever  since  January  of  1942  the 
defendant  has  refused  to  pay  any  further  monthly 
income,  has  refused  to  waive  any  further  premiums, 
and  has  demanded  payment  thereof  under  threat  of 
cancelling  the  policy.  The  plaintiff,  not  desiring  to  run 
the  risk  of  losing  his  policy,  paid  under  protest  the 
annual  premiums  thereon  for  the  years  1942  to  1947 
inclusive  (63-66,  101-102). 

On  January  31,  1948,  the  plaintiff  brought  this 
suit  for  the  purpose  of  recovering  from  the  defendant 
the  aforesaid  premiums  so  paid  under  protest,  which 
amount  to  the  sum  of  $1,368.12,  and  for  the  purpose 
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of  recovering  from  the  defendant  the  monthly  income 
payments  due  him  from  January,  1942  to  January, 
1948,  which  amount  to  the  sum  of  $6,430.85.  The 
plaintiff  also  seeks  to  recover  interest  on  the  premiums 
so  paid  amounting  to  $253.08,  and  interest  on  said 
monthly  income  payments  amounting  to  $1,090.92  at 
time  of  filing  the  complaint  (2-17). 

After  removing  the  case  to  the  District  Court  the 
defendant  filed  its  answer  wherein  it  admitted  the 
issuance  of  the  policy,  that  plaintiff  had  paid  all  pre- 
miums and  that  the  policy  was  at  all  times  in  force 
and  effect,  but  denied  that  the  plaintiff  had  ever  be- 
come totally  and  permanently  disabled  or  entitled  to 
waiver  of  premiums  or  to  monthly  income  payments, 
and  denied  that  the  defendant  was  indebted  to  the 
plaintiff  in  any  sum  whatsoever  (27-30). 

A  three  day  trial  of  this  matter  was  had  with  a 
jury,  commencing  on  October  13,  1948  (30,  31).  At 
the  close  of  plaintiff's  case,  defendant,  without  offer- 
ing any  evidence,  moved  the  Court  to  instruct  the 
jury  to  return  a  verdict  for  the  defendant,  upon  the 
ground  that  the  plaintiff's  proof  failed  to  establish 
that  he  had  become  totally  and  permanently  disabled 
within  the  express  provisions  of  the  policy  (238,  239). 

After  argument  and  due  exception  the  court 
granted  this  motion  (240-241),  caused  the  jury  to 
return  a  verdict  for  the  defendant,  and  thereupon,  on 
October  15,  1948,  ordered  entry  of  judgment  for  de- 
fendant. Whereupon  such  judgment  was  entered 
(34,35,241). 
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Plaintiff  filed  his  motion  for  new  trial  on  October 
22,  1948  (36-37),  which  was  taken  under  advisement 
on  November  1,  1948,  and  denied  on  January  12,  1949 
(38).  Thereafter  this  appeal  was  taken  and  perfected 
(39-42). 


III. 

FACT  IN  DISPUTE  AT  TRIAL  AND  ISSUE  RAISED  AND  TO 
BE  DECIDED  UPON  THIS  APPEAL 

The  only  fact  in  dispute  at  the  trial  of  this  case 
was  whether  or  not  the  plaintiff,  during  the  period  in 
question,  was  totally  and  permanently  disabled  within 
the  meaning  of  the  total  and  permanent  disability 
clause  of  the  insurance  policy,  so  as  to  be  entitled  to 
the  income  payments  and  waiver  of  premiums.  The 
only  issue  raised  and  to  be  decided  upon  this  appeal 
is  whether  or  not  there  was  sufficient  evidence  at  the 
close  of  plaintiff's  case,  to  require  submission  to  the 
jury  of  the  question  whether  the  plaintiff  had  suffered 
permanent  and  total  disability  from  bodily  injury  or 
disease  within  the  meaning  of  those  terms  as  used  in 
the  insurance  policy  in  question,  and  whether  the  trial 
court  erred  in  holding  that  there  was  not  sufficient 
evidence  to  require  such  submission  to  the  jury. 


IV. 

SPECIFICATION  OF  ERROR. 


The  trial  court  erred  in  granting  the  defendant's 
motion  to  instruct  the  jury  to  return  a  verdict  for  the 
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defendant,  and  in  denying  the  plaintiff's  motion  for 
a  new  trial,  for  the  following  reasons: 

(a)  That  the  evidence  introduced  by  the  plaintiff, 
taken  as  a  whole,  was  sufficient  to  require  submitting 
the  case  to  the  jury  on  the  question  of  whether  or  not 
the  plaintiff,  Thomas  J.  Hughes,  ever  since  the  year 
1935,  had  suffered  permanent  and  total  disability  from 
bodily  injury  or  disease,  within  the  meaning  of  those 
terms  as  used  in  the  insurance  policy  involved  in  the 
case  at  bar. 

(b)  That  the  evidence  introduced  by  the  plaintiff, 
taken  as  a  whole,  established  that  he  was  so  disabled 
as  to  render  him  unable  to  perform,  in  a  customary 
and  usual  manner,  or  at  all,  the  substantial  and  ma- 
terial acts  of  his  occupation  or  any  other  work  for 
compensation,  gain  or  profit,  and,  therefore,  the  issue 
of  whether  or  not  the  plaintiff  had  become  so  totally 
and  permanently  disabled  as  to  entitle  him  to  the 
monthly  benefit  payments  and  waiver  of  premiums 
as  provided  under  the  terms  of  the  insurance  policy 
in  question  should  have  been  submitted  to  the  jury,  in 
that  the  total  and  permanent  disability  contemplated 
by  the  total  and  permanent  disability  clause  contained 
in  said  insurance  policy  does  not  mean,  as  its  literal 
construction  might  be  claimed  to  require,  a  state  of 
absolute  helplessness,  but  contemplates,  rather,  such 
a  disability  as  renders  the  insured  unable  to  perform 
in  a  customary  and  usual  manner  the  substantial  and 
material  acts  necessary  to  perform  his  occupation  or 
any  other  work  for  compensation,  gain  or  profit. 
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(c)  That  the  evidence  introduced  by  the  plaintiff, 
taken  as  a  whole,  showed  him  to  be  prevented  from 
working  with  reasonable  continuity  in  his  customary 
occupation,  or  in  any  other  occupation  in  which  he 
might  reasonably  be  expected  to  engage  in  view  of  his 
station  in  life,  age  and  physical  and  mental  capacity, 
and,  therefore,  the  issue  of  whether  or  not  the  plaintiff 
had  become  so  totally  and  permanently  disabled  as  to 
entitle  him  to  the  monthly  income  and  waiver  of  pre- 
miums as  provided  in  the  insurance  policy  in  question 
should  have  been  submitted  to  the  jury,  in  that  the 
total  disability  which  prevents  an  insured  from  en- 
gaging in  any  occupation  or  performing  any  work  for 
compensation,  gain  or  profit,  within  the  meaning  of 
said  insurance  policy,  is  such  a  disability  as  prevents 
his  working  with  reasonable  continuity  in  his  custo- 
mary occupation  or  in  any  other  occupation  in  which 
he  might  reasonably  be  expected  to  engage  in  view  of 
his  station  in  life,  age  and  physical  and  mental  capa- 
city. 

(d)  In  a  case  such  as  the  case  at  bar,  in  which 
there  was  evidence  of  a  capital  investment  and  some 
management  thereof  by  the  insured,  the  test  of  the 
total  disability  of  the  insured  is  whether  he  would  be 
able  to  procure  employment  in  the  open  market  in  the 
same  capacity  in  which  he  is  managing  his  invest- 
ments, and,  under  the  evidence,  was  a  question  of  fact 
for  the  jury  to  decide. 

(e)  That  when  the  evidence  shows  an  insured  to 
be  disabled,  then  the  issue  of  whether  or  not  the  in- 


13 

sured  is  totally  and  permanently  disabled  from  en- 
gaging in  an  occupation  or  doing  any  work  for 
remuneration  or  profit,  as  those  words  are  used  in 
an  insurance  policy,  becomes  a  question  of  fact  for 
the  jury  to  decide. 


V. 

ARGUMENT. 
1.     Preliminary  Stafemenf-  as  to  the  Law  and  the  Evidence. 

It  is  the  plaintiff's  contention  in  this  case  that  the 
evidence  at  the  close  of  the  plaintiff's  case  established 
that  he  suffered  such  a  disability  that  he  was  unable 
to  perform  in  a  customary  and  usual  manner,  or  at 
all,  the  substantial  and  material  acts  of  his  occupa- 
tion, or  any  other  occupation,  for  compensation,  gain 
or  profit,  and  was  unable  to  work  with  reasonable 
continuity  in  his  customary  occupation  or  in  any  other 
occupation  which  he  might  reasonably  be  expected  to 
engage  in  view  of  his  station  in  life,  age  and  physical 
and  mental  capacity.  That  under  the  law,  an  insured 
suffering  a  disability  such  as  the  plaintiff's,  is  totally 
and  permanently  disabled  within  the  meaning  of  a 
disability  clause  of  a  policy  providing  for  benefits  in 
the  event  the  insured  shall  become  totally  and  per- 
manently disabled  from  performing  any  work  or  fol- 
lowing any  occupation  for  compensation,  gain  or 
profit,  and  accordingly  the  trial  court  erred  in  holding 
otherwise  by  instructing  a  verdict  for  the  defendant 
and  in  denying  the  plaintiff's  motion  for  a  new  trial. 
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The  words  in  an  insurance  policy  that  the  insured 
"has  become  totally  and  permanently  disabled  by 
bodily  injury  or  disease  so  that  he  is  and  will  be  per- 
manently, continuously  and  wholly  prevented  thereby 
from  performing  any  work  for  compensation,  gain  or 
profit  and  from  following  any  gainful  occupation" 
should  have  a  liberal  construction,  as  a  literal  con- 
struction would  require  a  complete  loss  of  physical 
power  and  mental  capacity  and  it  would  scarcely  hap- 
pen that  one  could  live  and  bring  himself  within  the 
literal  language  of  the  policy.  He  would  have  to  be 
absolutely  helpless  physically,  and  insane  or  in  a  coma. 
To  hold  otherwise  would  be  to  establish  that  this  type 
of  insurance  is  nothing  more  than  a  cheat,  pretense 
and  a  fraud,  as  was  said  in : 

Equitable  Life  Assur.  Soc.  V.  Serio,  155  Miss. 
515,  124  So.  485. 

That  such  liberal  construction  should  apply  is  well 
established  as  will  be  seen  from  the  cases  hereinafter 
cited  in  this  brief. 

A  proper  determination  of  this  case  depends 
largely  upon  the  evidence  at  the  close  of  plaintiff's 
case.  Accordingly,  we  deem  it  necessary  to  review 
the  evidence  at  considerable  length  and  in  detail.  In 
the  case  at  bar  we  are  dealing  with  a  disabled  farmer 
and  believe  it  will  be  helpful  in  understanding  the 
significance  of  the  evidence  if  we  comment  on  a  case 
of  a  farmer  suffering  disability  before  reviewing  the 
evidence. 
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In  Erreca  v.  Western  States  Life  Ins.  Co.,  19  Cal. 
(2d)  388,  121  P.  (2d)  689,  the  insured  was  a  ranch 
executive.  He  made  annual  arrangements  for  crop 
financing,  signed  notes  and  mortgages,  bought  live- 
stock and  supplies.  He  customarily  had  determined 
the  time  for  planting,  harvesting  and  selling  his  crops, 
he  acted  as  ranch  superintendent,  managed  and  super- 
vised the  farm  work,  did  manual  labor,  operated 
ploughs  and  tractors,  and  repaired  fences,  buildings 
and  farm  machinery.  Since  becoming  disabled,  he  can 
take  short  walks.  He  can  perform  no  manual  labor 
or  inspect  his  lands.  He  can  drive  an  automobile  and 
negotiate  loans  and  leases,  sign  notes  and  mortgages, 
talk  with  grain  buyers,  participate  in  buying  supplies, 
and  occasionally  talks  with  his  son  concerning  farm 
operations.  The  California  Supreme  Court  held  that 
although  such  acts  are  neither  trivial  nor  inconse- 
quential, they  are  duties  that  are  infrequently  and 
intermittently  performed  and  cannot  be  said  to  con- 
stitute the  substantial  and  material  acts  of  the  occu- 
pation of  farming.  The  Court  held  that  the  insured 
was  totally  and  permanently  disabled  within  the  mean- 
ing of  those  terms  as  used  in  his  policy.  The  court 
further  said  that  the  magnitude  of  the  insured's  enter- 
prise and  his  income  therefrom  were  not  to  be  con- 
sidered in  determining  whether  or  not  the  insured 
was  totally  disabled  from  performing  remunerative 
work  within  the  meaning  of  the  policy. 
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This  case  gives  a  review  of  the  law  as  established 
in  a  number  of  the  states.  The  fifth  and  tenth  head- 
notes  of  the  case  read : 

"The  term  'total  disability'  in  a  policy  pro- 
viding for  disability  benefits  does  not  signify 
an  absolute  state  of  helplessness  but  means 
such  a  disability  as  renders  insured  unable  to 
perform  substantial  and  material  acts  neces- 
sary to  prosecution  of  a  business  or  occupation 
in  customary  way,  and  recovery  is  not  precluded 
because  insured  is  able  to  perform  sporadic 
tasks  or  give  attention  to  simple  or  inconse- 
quential details  incident  to  conduct  of  business. 

The  question  of  what  amounts  to  total  dis- 
ability within  an  insurance  policy  providing 
for  benefits  in  case  of  total  and  permanent  dis- 
ability is  a  'question  of  fact'." 

2.     Review  of  the  Evidence. 

The  evidence  in  the  case  at  bar  is  as  follows : 

That  in  1932  the  plaintiff,  Thomas  J.  Hughes,  was 
kicked  by  a  mule,  which  resulted  in  several  broken 
vertebrae  for  Mr.  Hughes  (44).  This  caused  him  to 
be  confined  to  his  bed  about  eight  months  (45).  In 
1935  he  fell  and  broke  his  back,  whereupon  he  made 
claim  to  the  defendant  for  the  monthly  benefits  and 
waiver  of  premiums  under  the  disability  provisions 
of  his  policy  (45).  The  defendant  approved  the  claim, 
notified  plaintiff  of  this  fact  by  letter  of  October  7, 
1935,  introduced  in  evidence  as  Plaintiff's  Exhibit  1. 
(46-47).  Prior  to  allowance  of  the  claim  plaintiff  was 
examined  by  defendant's  doctors,  and  thereafter  from 
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time  to  time  defendant  requested  and  obtained  further 
medical  examinations.  The  plaintiff  complied  with 
every  request  for  medical  examinations  and  proof  of 
his  condition  (47-50).  After  approval  of  plaintiff's 
claim,  defendant  waived  payment  of  premiums  each 
year  up  to  and  including  the  year  1941,  and  each  month 
commencing  with  July,  1935,  paid  the  monthly  income 
up  to  and  including  the  one  falling  due  January  1, 
1942  (50). 

After  income  payments  were  started  in  1935,  plain- 
tiff had  gotten  worse  (50).  In  May,  1942,  defendant 
by  letter,  in  evidence  as  plaintiff's  Exhibit  4,  notified 
plaintiff  that  the  proofs  submitted  were  not  sufficient 
to  show  him  to  be  totally  and  permanently  disabled, 
and  advised  that  the  company  would  not  approve 
further  benefits  and  that  he  must  pay  future  premiums 
(51-52).  This  letter  offered  to  give  consideration  to 
additional  proof.  Plaintiff,  by  letter  dated  June  1, 
1942,  offered  to  submit  further  proof  and  requested 
defendant  to  advise  what  further  proof  was  desired 
(53-57).  This  letter  is  in  evidence  as  Plaintiff's  Ex- 
hibit 5  (55).  Plaintiff  submitted  further  proofs  that 
defendant  requested  (58-59).  Between  January  1, 
1942,  and  June  1,  1942,  plaintiff  furnished  further 
proof  and  at  request  of  defendant  was  examined  by 
two  of  the  company's  doctors  in  Phoenix,  Arizona,  and 
another  from  Tucson,  Arizona  (59-62).  The  Tucson 
doctor  stated  to  Mr.  Hughes  that  he  didn't  see  how 
plaintiff  "could  walk  without  braces  on  account  of  the 
arthritis  was  bad  in  the  hip."  (62). 
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After  defendant  had  ceased  paying  benefits  and 
had  demanded  payment  of  premiums  and  on  June  27, 
1942,  plaintiff  paid  under  protest  the  annual  premium 
of  $228.02,  which  but  for  plaintiff's  disability  would 
have  been  due  on  June  30,  1942  (63-64).  The  protest 
and  grounds  therefor  are  contained  in  a  letter  ac- 
companying payment.  This  letter  is  in  evidence  as 
Plaintiff's  Exhibit  7  (65-66).  Plaintiff  paid  all  further 
premiums  under  protest  (101).  Defendant  admitted 
payment  under  protest  in  open  court  (65)  and  in  its 
answer  (29).  The  premiums  so  paid  were  for  years 
1942  to  1947  inclusive  (101). 

Since  1935  plaintiff's  health  has  gotten  worse  and 
he  has  not  been  able  to  do  any  work  whatever,  has  not 
been  able  to  drive  a  tractor,  and  when  he  tried  to  drive 
one  it  was  so  painful  and  so  adversely  affected  him 
that  he  could  not  do  it,  had  to  go  to  bed  and  even  lie 
down  in  the  field.  He  had  to  have  hot  pads  applied, 
had  to  take  medicine  and  could  not  sleep  at  night 
(102-104).  Before  plaintiff  became  disabled  in  1935 
he  ran  a  ranch,  baled  hay,  ran  a  harvesting  and 
threshing  machine,  irrigated,  did  ploughing,  and  all 
kinds  of  ranch  work.  Since  1935  he  has  been  unable 
to  do  any  work.  He  is  able  to  drive  a  pickup  truck 
sometimes,  and  sometimes  is  able  to  .drive  his  car  to 
church  on  Sundays,  but  very  little.  Plaintiff's  arm  is 
so  bad  he  has  nearly  lost  the  use  of  it  (104).  Both  his 
arms,  both  hips,  his  back,  his  feet  and  his  ankles,  ever 
since  1935  have  been  ''in  a  pretty  bad  fix."  He  cannot 
use  his  left  arm  at  all.  He  is  able  to  write  some  but  it 
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gives  him  pain  and  he  cannot  sit  still  for  any  length 
of  time  due  to  the  pain  and  stiffness  he  suffers.  He 
suffers  great  pain  when  he  walks.  Whenever  plaintiff 
attempts  to  work  it  gives  him  pain,  he  has  to  take 
medicine,  lie  down  or  go  to  bed  (105-106). 

Ever  since  plaintiff  was  injured  he  has  been  unable 
to  run  or  supervise  his  farm  and  has  had  to  employ  a 
manager  to  run  and  supervise  it  (106).  Ever  since 
a  time  prior  to  getting  hurt,  plaintiff  has  been  a  mem- 
ber of  the  council  of  a  Water  User's  Association,  which 
regularly  meets  four  times  a  year  and  sometimes  has 
a  special  meeting.  He  cannot  drive  his  automobile  to 
attend  these  meetings,  but  has  to  depend  on  someone 
else  to  bring  him.  He  is  on  a  rural  school  board.  Most 
of  the  meetings  of  the  board  are  held  at  his  home  be- 
cause of  his  inability  to  attend  them  at  the  school 
(107).  Before  being  disabled  plaintiff  did  all  kinds  of 
work  that  a  farmer  would  do,  repaired  machinery  and 
milked  cows.  Since  becoming  ill  he  has  been  unable  to 
walk  out  in  his  fields  or  direct  hired  hands,  and  has 
been  unable  to  do  any  milking.  All  this  work  he  has 
had  to  hire  done  (108). 

Cross-examination  of  the  plaintiff  brought  out  the 
following  further  facts:  plaintiff  in  1935  was  farmer 
by  occupation,  did  everything  on  the  farm,  and  had 
followed  that  occupation  most  of  his  life.  He  had  gone 
to  a  teacher's  college  or  normal  school  three  or  four 
years,  but  had  not  gotten  a  teacher's  certificate  or 
ever  taught  school.  He  has  been  on  a  rural  school  board 
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since  prior  to  1935,  attending  meetings  when  he  could, 
but  could  not  attend  all.  He  passed  on  the  school  budget 
as  a  member  of  the  board  (109-113).  He  owns  412 
acres  of  irrigated  land,  where  he  has  lived  since  1917, 
has  a  dairy,  and  various  farm  crops  are  raised  (122- 
124).  Plaintiff  milked  cows  before  he  got  hurt  (127). 
He  had  no  foreman  before  he  got  arthritis  (130). 
The  foreman  looks  after  whole  ranch  and  everything 
(133).  A  part  of  the  land  he  leased  out  (124).  In 
July,  1948,  plaintiff  rode  in  an  automobile  to  Santa 
Ana,  California,  but  came  back  in  about  a  week  be- 
cause his  arthritis  was  hurting  him  so  much  he  could 
not  stay  (131-132).  He  talked  to  his  foreman  about 
changing  crops  (133).  Plaintiff  purchased  ten  acres 
of  land  in  1940,  and  another  forty  acres  in  1942.  He 
executed  a  note  for  $2,000.00  and  a  mortgage  (137- 
138).  Plaintiff  entered  into  various  leases  whereby  he 
leased  to  others  185  acres  of  his  farm  (138-142). 
Plaintiff  called  a  man  and  arranged  to  have  him  plough 
forty  acres  of  land  belonging  to  his  sister,  have  it 
planted  to  grain,  harvested  and  taken  to  mill  (143- 
144).  Plaintiff  is  better  off  financially  now  than  be- 
fore he  got  arthritis  (145).  He  sells  milk  from  his 
dairy  to  the  Borden  Company  (145)  and  receives 
about  $800.00  or  $900.00  a  month  for  it.  He  sells  more 
milk  now  than  in  1941  and  for  a  better  price  (146). 
He  was  seventy-two  years  old  at  the  time  of  trial  on 
October  14,  1948  (155).  Counsel  for  defendant  had 
marked  for  identification  plaintiff's  account  book  and 
certain  statements  of  the  Borden  Creamery  (156-157). 
They  were  not  offered  or  received  in  evidence.  Plain- 
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tiff  made  bank  deposits  (159-160).  Defendant's  coun- 
sel then  had  marked  for  identification  some  deposit 
slips  a  few  other  papers  and  a  large  number  of  can- 
celled checks  written  by  plaintiff  in  payment  of  bills, 
expenses,  hired  help  and  other  items.  None  of  these 
checks  or  other  papers  were  offered  or  admitted  in 
evidence.  Defendant's  counsel  examined  him  at  length 
concerning  the  checks.  Plaintiff  admitted  writing  them 
(160-184).  The  cross-examination  further  disclosed 
that  plaintiff  had  borrowed  money  from  time  to  time 
(181-183),  and  had  acted  as  administrator  of  an 
estate  (184,  185)  because  the  decedent  owned  a  mort- 
gage on  forty  acres  that  he  wished  to  pay  and  he 
could  get  no  one  else  to  act  (190).  Plaintiff  went  with 
son  in  automobile  to  Flagstaff,  Arizona  and  Grand 
Canyon  (191).  Plaintiff  got  $4.10  a  day  for  each  meet- 
ing of  the  council  of  the  Water  Users'  Association 
which  he  previously  testified  met  four  times  a  year 
(192).  In  1942  he  made  a  trip  to  Washington,  D.  C. 
for  the  Water  Users  Association  (194),  but  his  arth- 
ritis got  so  bad  he  had  to  stop  in  Kansas  City  where 
he  was  very  sick  and  confined  to  bed  (195).  Plaintiff 
suffers  a  great  deal  of  pain  in  his  joints,  arms,  legs, 
knees  and  hips  (196). 

On  re-direct  examination  it  was  further  brought 
out  that  plaintiff  before  he  became  disabled  prepared 
his  own  land,  did  his  own  baling,  ran  a  thresher,  did 
his  own  renovating  and  ploughing,  and  cut  his  own 
hay,  but  that  he  had  to  hire  all  this  done  after  he  be- 
came disabled  (201-202).  Plaintiff's  joints  give  him 
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an  awful  lot  of  pain  and  are  stiff  (202).  He  received 
no  compensation  for  being  on  the  school  board  (202). 
He  did  not  drive  car  on  trip  to  Flagstaff  and  Grand 
Canyon  (203-204).  He  can  still  write  checks  (204). 
Since  becoming  disabled  he  cannot  go  out  in  the  fields 
to  determine  when  his  alfalfa  should  be  cut  (204-205) ; 
that  it  is  necessary  to  get  out  around  the  ranch  to 
properly  supervise  it,  but  since  becoming  disabled  he 
can  not  do  this.  It  has  to  be  done  by  his  foreman.  He 
had  no  foreman  before  he  got  crippled  (205).  On  his 
trip  to  Washington  he  did  not  take  his  cane,  but  had 
to  get  one  because  he  could  not  get  along  without  it, 
and  he  suffered  more  pain  (205-206).  When  he  tries 
to  work  he  suffers  so  much  pain  in  his  spine  that  it 
makes  him  sick  at  the  stomach  and  he  has  to  lie  down, 
and  if  he  tries  to  move  about  in  the  fields  he  suffers 
pain  all  over  his  knees,  ankles  and  joints  (206).  He 
is  making  more  money  than  in  1940  or  1941  because  of 
increased  prices  (207).  The  normal  school  attended 
by  plaintiff  combined  high  school  and  normal  school 
subjects  (207).  When  he  acted  as  administrator  of 
an  estate  for  a  time,  the  attorneys  did  all  the  work 
(208). 

Roy  Painter,  a  neighbor  and  witness  for  plaintiff, 
testified  in  part  as  follows :  That  in  1935  plaintiff  was 
getting  awfully  stiff.  He  has  seen  him  frequently  since 
then,  and  has  been  to  his  place  many  times.  (213). 
That  he  is  on  the  school  board  with  plaintiff,  board 
meetings  of  which  are  often  held  at  plaintiff's  home 
because  he  is  unable  to  attend  elsewhere  on  account  of 
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his  arthritis  and  crippled-up  condition  (213).  Since 
1935  has  seen  plaintiff  try  to  drive  tractor  only  once, 
but  not  for  very  long  as  it  made  him  sick  and  he  com- 
plained of  pain  (214).  That  plaintiff  is  very  stiff,  and 
since  1935  Painter  has  seen  him  do  work  but  very 
few  times.  When  plaintiff  attempted  the  one  time  to 
drive  tractor  to  scrape  borders,  he  had  to  quit,  go  to 
the  house  and  lie  down.  That  almost  everytime  he  went 
to  plaintiff's  place  plaintiff  was  lying  or  sitting  down. 
He  does  not  walk  out  over  his  farm  (215).  Before 
plaintiff  got  in  his  bad  condition  he  did  all  his  own 
work,  baling  hay,  threshing,  plowing  and  disking,  but 
since  plaintiff  became  crippled  up  he  has  had  to  have 
all  his  work  done  by  others,  called  ''custom  contract- 
ing" (216). 

Plaintiff's  witness  H.  A.  Evans  (220)  testified  in 
part:  That  he  has  known  plaintiff  for  thirteen  years; 
has  seen  and  been  to  plaintiff's  place  many  times ;  that 
upon  coming  to  plaintiff's  place  plaintiff  would  either 
be  in  a  chair  or  lying  down;  that  when  he  got  up  it 
was  an  effort  for  him  to  move  around;  that  he  has 
driven  plaintiff  to  Phoenix  five  or  six  times  because 
he  could  not  use  his  arm ;  that  he  has  never  seen  plain- 
tiff drive  a  tractor;  that  he  has  seen  him  in  a  pickup 
looking  at  his  place;  has  never  seen  plaintiff  walking 
in  his  fields;  has  seen  him  walk  on  the  lawn  near  the 
house;  that  plaintiff  always  uses  a  cane  to  help  him 
in  walking  (220-222). 

George  L.  Freestone  (223),  plaintiff's  witness, 
testified  in  part :  That  he  has  known  plaintiff  for  about 
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fifteen  years;  that  several  times  he  took  plaintiff  to 
council  meetings  of  Water  Users'  Association  because 
plaintiff  was  unable  to  handle  his  automobile;  that 
plaintiff  was  very  much  handicapped  in  getting  around 
(222-223) ;  that  it  was  hard  for  plaintiff  to  get  in  and 
out  of  automobile  and  he  sometimes  had  to  have  help ; 
that  plaintiff  was  not  always  able  to  go  to  council 
meetings;  that  it  was  very  hard  for  plaintiff  to  walk 
and  that  ever  since  he  had  known  him  plaintiff  had 
used  a  cane ;  that  he  never  saw  plaintiff  do  any  work ; 
that  plaintiff  went  on  inspection  trips  for  Water  Users' 
Council;  that  plaintiff  performed  his  duties  as  chair- 
man of  Water  Users'  Council  whenever  there,  and  was 
capable  of  taking  care  of  business  of  the  Water  Users' 
Association  (223-227). 

Louise  Lind  (227),  connected  with  the  rural  school, 
testified  that  plaintiff  had  been  on  the  rural  school 
board  for  thirteen  years;  since  1935  plaintiff  has  be- 
come increasingly  lame,  always  walked  with  a  cane; 
it  was  very  hard  for  him  to  get  around  and  walk; 
that  plaintiff  often  came  to  board  meetings  when  he 
should  not,  although  school  is  only  a  mile  from  his 
place;  that  she  would  go  to  plaintiff's  house  for  him 
to  sign  papers  when  he  could  not  come;  that  plaintiff 
was  consulted  on  questions  relating  to  welfare  of  school 
and  is  capable  of  handling  such  affairs,  but  there  isn't 
a  great  deal  of  handling  (227-229). 

Plaintiff's  witness  Charles  Saylor  (230),  who  does 
custom  baling,  testified  in  part:  That  prior  to  1934 
or  1935,  plaintiff  did  not  use  cane,  but  after  that  time 
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used  one.  Before  then  plaintiff  drove  a  tractor,  plowed, 
baled  his  own  hay  and  threshed  his  own  grain.  Since 
1934  or  1935  plaintiff  was  working  less  and  hiring 
more  done.  Since  the  middle  of  the  1930's  he  has  never 
seen  plaintiff  do  any  work ;  that  plaintiff  needs  a  cane 
to  get  around  and  seems  stiff  and  crippled.  In  coming 
to  plaintiff's  place  he  was  always  in  the  house.  Has 
seen  plaintiff  lying  down ;  has  not  seen  plaintiff  in  the 
field  over  three  or  four  times;  has  not  seen  plaintiff 
drive  a  tractor  or  do  any  other  work ;  that  when  plain- 
tiff was  in  the  field  he  had  to  get  back  to  the  house  and 
lie  down  (230-232).  That  while  baling  hay  for  other 
farmers  they  would  come  out  in  the  field  to  supervise 
and  inspect  the  hay,  but  the  plaintiff  would  not  (235). 

Stella  C.  Hughes  (236),  wife  of  plaintiff,  testified 
in  substance  that  about  1935  plaintiff  began  getting 
stiff  and  complained  of  pain  in  his  shoulders  and  back. 
Since  that  time  he  has  gotten  worse;  she  has  seen 
plaintiff  try  to  show  a  new  man  how  to  drive  a  tractor, 
but  when  he  did  so  he  came  to  the  house  in  terrible 
pain  and  had  to  take  aspirin  and  put  an  electric  pad 
on  his  shoulders  and  back.  Before  plaintiff  became  ill 
he  drove  a  tractor  and  did  all  kinds  of  farm  work. 
That  when  plaintiff  does  any  kind  of  work  he  soon 
comes  to  the  house  to  obtain  relief  from  pain.  That  he 
has  not  done  any  substantial  amount  of  work  at  all 
since  1935.  When  plaintiff  tries  to  work  he  is  unable 
to  sleep  and  he  needs  attention  to  relieve  his  pain 
(236-238). 
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Dr.  H.  L.  Goss,  a  physician  and  surgeon  specializ- 
ing in  X-ray  work  (67),  \Yho  had  never  treated  plain- 
tiff, in  1938  made  a  number  of  X-ray  pictures  of 
various  joints,  bones  and  parts  of  body  of  plaintiff. 
These  X-rays  are  in  evidence  as  plaintiff's  Exhibit  8. 
In  September  30,  1948,  he  made  another  set  of  X-rays 
of  the  various  bones,  joints  and  parts  of  body  of  plain- 
tiff. This  set  is  in  evidence  as  plaintiff's  Exhibit  9. 
This  doctor  testified  that  the  X-rays  showed  plaintiff 
to  be  suffering  from  a  calcification  of  various  joints 
and  bones  and  a  great  amount  of  arthritis  in  his  spine, 
joints  and  bones,  to  the  extent  in  some  joints  of  attach- 
ment or  ankylosis ;  a  great  amount  of  arthritic  changes 
in  the  bones,  arthritic  hooks,  horns  and  buds.  He  testi- 
fied that  the  X-rays  of  1948  showed  that  since  those 
taken  in  1938  the  plaintiff's  arthritis  had  increased  in 
extent  and  had  continued  to  get  worse  from  1938  to 
1948  (67-82). 

Dr.  J.  H.  Patterson  (82),  a  physician  and  surgeon, 
testified  in  part:  That  plaintiff  had  been  his  patient 
since  1935  (83).  He  identified  a  set  of  X-rays,  in  evi- 
dence as  plaintiff's  Exhibit  10,  taken  in  1935  at  his 
direction  (83-84) ;  that  plaintiff  was  afflicted  with 
arthritis  in  1935  and  in  testifying  from  this  X-ray 
film  pointed  out  parts  of  the  body  and  joints  of  plain- 
tiff which  were  suffering  from  arthritis,  arthritic 
budding  and  lipping  (84-85) ;  that  he  had  been  treat- 
ing the  plaintiff  since  1935  and  endeavoring  to  help 
him;  that  he  had  made  studies  of  the  X-rays  taken 
by  Dr.  Goss  in  1938  (Exhibit  8);  that  the  plaintiff 
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was  suffering  from  chronic  multiple  hypothrophic 
arthritis  and  his  condition  had  gotten  worse  (85-86) ; 
that  he  had  given  plaintiff  all  kinds  of  treatment  to 
try  to  alleviate  the  pain  and  suffering  he  has  but 
that  he  was  unable  to  do  much  for  it;  that  the  plaintiff 
has  gotten  progressively  worse;  that  there  had  been 
an  increase  in  deposits  of  calcium  in  nearly  all  of  the 
plaintiff's  joints,  and  through  exercising,  even  though 
it  is  painful,  he  is  able  to  keep  motion  in  his  joints  but 
that  the  plaintiff  cannot  use  them  very  much  at  a 
time  because  the  joints  give  him  too  much  pain  and 
aggravate  the  condition  (86) ;  endeavoring  to  do  any 
work  or  exercise  makes  the  plaintiff  feel  worse  and 
he  has  to  go  to  bed  at  times ;  on  account  of  the  arthritis 
it  would  be  hard  for  plaintiff  to  try  to  sit  at  a  desk 
and  write,  because  if  he  tries  to  use  his  joints  it  makes 
it  just  that  much  worse  (87) ;  from  1935  to  the  present 
time,  in  spite  of  treatments,  plaintiff  has  gotten  pro- 
gressively worse;  if  he  tries  to  walk  about  his  ranch 
to  any  extent  it  aggravates  his  condition;  that  the 
plaintiff's  condition  is  not  normal  for  a  man  of  his 
age  (87).  The  doctor  in  his  testimony  compared  the 
X-rays  of  1935  with  those  of  1938  and  1948  and 
pointed  out  from  them  the  fact  that  the  plaintiff's 
arthritic  condition  had  gotten  much  worse,  his  verte- 
brae grown  together,  and  that  the  arthritis  and  bone 
changes  had  grown  worse  in  many  of  plaintiff's  bones 
and  joints;  that  the  plaintiff  had  lost  a  lot  of  calcium 
in  his  bones  because  of  disuse;  that  such  bones  had 
gotten  thin  because  of  disuse;  that  the  plaintiff's 
arthritis  had  gotten  progressively  worse;  that  there 
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are  times  when  under  treatment  he  was  able  to  relieve 
the  plaintiff  of  his  pain  but  it  was  only  temporary 
while  being  treated  (87-91) ;  that  if  the  plaintiff  en- 
deavored to  do  any  work  it  would  irritate  the  condition 
present,  would  bring  on  more  inflammation  and  cause 
more  pain  (93) ;  that  it  would  be  harmful  for  the 
plaintiff  to  engage  in  any  physical  activity;  would 
give  him  more  pain  and  aggravate  all  his  joints  and 
make  him  so  sore  that  he  would  have  to  go  to  bed; 
that  the  plaintiff  would  not  be  able  to  walk  very  far 
without  having  a  good  deal  of  pain  and  aggravation 
of  his  symptoms  and  that  this  has  been  his  condition 
ever  since  1935;  that  the  excessive  deposits  of  calcium 
and  over-growth  of  bone  structure  in  the  joints  of  the 
plaintiff  makes  it  very  painful  for  him  to  try  to  move, 
as  the  bones  have  a  rough  surface;  that  the  rough 
surfaces  make  it  hard  to  use  the  joints;  that  the  plain- 
tiff will  continue  to  get  worse  until  absolutely  helpless 
in  bed  (94-95) ;  that  the  plaintiff  is  permanently  and 
completely  disabled;  is  totally  disabled  from  doing 
any  work;  that  the  plaintiff  can  walk  around  but  it 
gives  him  pain  if  he  walks  around  too  much,  he  can't 
stay  at  it  too  long,  yet  he  is  not  completely  helpless 
so  far  as  lifting  his  hands  and  arms,  feeding  himself 
and  clothing  himself,  but  actual  work  of  any  kind 
cannot  be  done  by  the  plaintiff  (95-96). 
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Upon  cross-examination,  the  following  question 
was  asked  the  doctor  and  the  following  answer  given 
by  him  (97) : 

Q.  "If  it  should  develop  in  the  evidence 
in  this  case  that  Mr.  Hughes  does  walk  around 
his  ranch  and  does  drive  a  tractor  and  does 
do  other  substantial  farm  duties,  then  your 
opinion  would  not  be  worth  much  weight,  would 
it  doctor?" 

A.  "Yes,  I  think  it  would  be  worth  just  as 
much  as  it  was.  I  would  say  he  has  got  a  lot 
more  guts  and  is  a  bigger  fool  than  I  thought 
he  was."  (97) 

The  doctor  further  testified  that  it  was  good  for 
an  arthritic  patient  to  take  exercise  if  it  cleared  up 
his  joints  but  when  it  makes  them  sore  it  is  very  harm- 
ful; that  he  had  tried  exercise  on  the  plaintiff  but 
that  he  had  to  limit  it  and  that  such  limitation  is  the 
reason  why  the  plaintiff  is  able  to  get  about  as  well 
as  he  does  (97) ;  that  he  told  the  plaintiff  not  to  come 
to  his  office  any  more  than  he  had  to  because  he  was 
running  up  big  bills  and  the  treatments  were  not  do- 
ing him  any  good,  but  that  he  came  in  when  he  had 
so  much  pain  to  get  diathermy  treatments;  that  the 
experience  of  the  doctor  in  the  plaintiff's  type  of  case 
is  that  exercise  causes  pain  (98) ;  that  the  atrophied 
condition  of  the  plaintiff's  bones  shown  in  some  of  the 
X-rays  was  because  the  plaintiff  was  unable  to  exercise 
because  of  the  pain  and  harm  that  such  exercise 
caused  him;  that  the  plaintiff  had  pain  because  of 
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irritation  from  movement ;  that  movement  caused  him 
irritation  (99).  The  doctor  further  testified  that  in 
treating  the  plaintiff,  he  had  given  him  all  kinds  of 
arthritic  shots,  arsenic  shots,  gold  shots,  relief  for  pain 
and  diathermy,  but  he  kept  getting  worse  (100). 

We  submit  that  the  foregoing  evidence  establishes 
that  the  plaintiff  is  and  during  the  period  in  question 
was  unable  to  perform  the  substantial  and  material 
acts  of  any  occupation  in  the  usual  and  customary 
manner,  or  at  all;  that  he  is  unable  to  work  in  any 
occupation  with  reasonable  continuity;  that  to  work 
or  attempt  to  work  would  be  injurious  to  his  health 
and  entail  pain  and  suffering  which  persons  of  or- 
dinary fortitude  would  be  unwilling  to  endure. 

3.  Telling  a  person  to  prepare  and  plant  another's  land,  acting 
as  administrator  of  an  estate  and  performing  other  tasics  of 
a  trivial  or  sporadic  nature  does  not  negative  total  and  per- 
manent disability  as  those  words  are  used  in  disability  pro- 
vision of  insurance  policy. 

It  was  brought  out  on  cross-examination  that  the 
plaintiff  "called"  someone  and  directed  him  to  prepare 
and  plant  the  forty  acre  farm  of  his  sister  to  grain; 
that  he  acted  as  administrator  of  an  estate,  signed 
notes  and  a  mortgage  and  made  deposits  in  a  bank. 
These  activities  do  not  negative  total  and  permanent 
disability,  when  an  insured  is  unable  to  perform  the 
substantial  and  material  acts  of  an  occupation  in  the 
customary  way. 

Mutual  Life  Insurance  Co.  of  New  York  v.  Dowdle 
(Ark.),  189  Ark.  296,  71  S.W.   (2d)  691,  is  a  case 
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against  this  same  defendant  interpreting  the  identical 
disability  clause  involved  herein.  The  business  of  the 
insured  was  that  of  farm  manager  and  as  such  he  had 
charge  of  a  farm  owned  by  himself,  another  by  his 
wife,  and  a  third  by  the  Dowdle  Estate  in  which  he 
was  interested  as  executor.  For  his  management  of 
this  last  named  farm  he  had  been  paid  $600.00  a  year 
for  the  past  several  years.  He  had  complete  control  of 
these  places,  paid  the  taxes  thereon,  prepared  the  chat- 
tel mortgages  which  the  tenants  executed,  and  made 
all  other  contracts  relating  to  the  management  of  the 
farms.  These  facts  being  undisputed,  the  defendant 
company  insisted  that  the  trial  court  should  have  de- 
clared as  a  matter  of  law  that  the  insured  was  not 
totally  disabled. 

Before  becoming  disabled,  the  insured  gave  these 
farms  a  most  active  and  efficient  management,  but 
since  that  time  he  had  become  less  active  so  that  his 
management  was  much  less  efficient.  After  becoming 
disabled,  the  insured's  illness  caused  such  pain  and 
suffering  that  he  was  frequently  unable  to  sleep  at 
night  and  it  caused  him  to  spend  much  time  lying  down 
during  the  day.  He  admitted  that  he  went  to  the  bank 
and  other  places  in  the  discharge  of  his  duties,  and 
drove  his  car  without  injury  to  himself. 

Upon  appeal  from  a  judgment  on  the  verdict  in 
favor  of  the  insured,  the  Supreme  Court  of  Arkansas 
affirmed  the  judgment  of  the  lower  court  upon  the  well 
established  theory  that  the  insured  was  totally  and 
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permanently  disabled,  within  the  meaning  of  those 
terms  as  used  in  this  policy,  when  infirmity  rendered 
him  unable  to  perform  all  substantial  and  material 
acts  of  his  business,  or  the  execution  of  those  acts  in 
the  usual  and  customary  way,  or  if  performance  of 
those  acts  would  imperil  his  health  or  entail  pain  and 
suffering  which  persons  of  ordinary  fortitude  would 
be  unwilling  to  endure. 

The  third  and  sixth  headnotes  to  this  case  read : 

"3.  To  recover  under  disability  clause  of 
policy,  insured  need  not  be  absolutely  helpless, 
but  is  'totally  disabled'  when  infirmity  renders 
him  unable  to  perform  all  substantial  and  ma- 
terial acts  of  his  business,  or  execution  of  those 
acts  in  usual  and  customary  way. 

"6.  As  regards  question  whether  insured 
was  totally  and  permanently  disabled  under 
policy,  law  does  not  require  one  to  pef  orm  duties 
at  peril  of  life  or  health,  or  if  performance  en- 
tails pain  and  suffering  which  persons  of  or- 
dinary fortitude  would  be  unwilling  to  endure." 

4.  Farmers  held  to  be  f-otally  and  permanently  disabled,  when 
unable  to  perform  substantial  and  material  acts  of  an  occu- 
pation, though  able  to  perform  some  duties,  light  work  or 
tasks  of  a  sporadic  nature. 

There  are  many  cases  holding  farmers  to  be  totally 
and  permanently  disabled  within  the  meaning  of  the 
provisions  of  the  disability  clause  of  an  insurance 
policy  where  they  have  been  disabled  to  such  a  degree 
that  they  are  unable  to  perform  the  material  and  sub- 
stantial acts  of  an  occupation,  or  unable  to  perform 
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such  acts  in  usual  and  customary  way,  although  they 
can  perform  some  duties  and  transact  some  business 
pertaining  to  their  occupation.  In  many  of  these  cases 
the  farmer  in  question  could  and  did  do  more  work 
than  the  evidence  in  the  case  at  bar  shows  that  the 
plaintiff  was  able  to  do.  The  citations  to  some  of  these 
cases  are  as  follows: 

Atlantic  Life  Ins.  Co.  v.  Worley,  161  Va.  951, 
172  S.E.  168. 

Hoover  v.  Mutual  Trust  Life  Ins.  Co.,  (a  lead- 
ing Iowa  case),  225  Iowa  1034,  282  N.W. 
781. 

Jefferson  Standard  Life  Ins.  Co.  V.  Curfman 
(Texas),  127  S.W.  (2d)  567. 

Manuel  V.  Metropolitan  Life  Ins.  Co.  (La.), 
139  So.  548. 

Katz  V.  Union  Cent.  Life  Ins.  Co.  (Mo.),  226 
Mo.  App.  618,  44  S.W.   (2d)  250. 

Colovos  V.  Home  Life  Lis.  Co.  of  New  York,  83 
Utah  401,  28  P.  (2d)  607. 

Maresh  V.  Peoria  Life  Ins.  Co.,  133  Kan.  191, 
299  P.  934. 

New  England  Mut.  Life  Ins.  Co.  v.  Huckins,  127 
Fla.  540,  173  So.  696. 

National  Life  &  Accident  Lis.  Co.  v.  Bradley, 
245  Ky.  311,  53  S.W.  (2d)  701. 

Guardian  Life  Ins.  Co.  V.  McMurray,  105  Colo. 
11,  94  P.  (2d)  1086. 
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John  V.  Aetna  Life  Ins.  Co.  (Mo.),  100  S.W. 
(2d)  936. 

Foglesong  v.  Modern  Brotherhood,  121  Mo.  App. 
548,  97  S.W.  240. 

5.  Disabled  farmer's  ability  to  successfully  carry  on  farming 
operations  through  foreman  or  "proxy"  does  not  negative 
total  and  permanent  disability. 

The  evidence  in  this  case  shows  that  the  plaintiff, 
Thomas  J.  Hughes,  though  not  driving,  took  two 
automobile  trips  and  also  a  train  trip,  and  was  able 
to  carry  on  farming  operations  by  hiring  a  foreman 
to  supervise  and  direct  the  work.  The  evidence  also 
showed  the  farm,  so  being  operated,  to  earn  a  sub- 
stantial income. 

In  John  Hancock  Mut.  Ins.  Co.  V.  Magers,  199  Ark. 
104, 132  S.W.  (2d)  841,  a  farmer  suffering  a  disability, 
took  automobile  trips  and  attended  to  his  farming 
interests  very  successfully  with  the  help  of  a  foreman. 
The  court  in  holding  this  farmer  to  be  totally  and 
permanently  disabled  within  the  meaning  of  his  policy, 
said: 

"The  insurance  contract  is  not  discharged 
because  he  may  be  able  to  hire  a  substitute  or 
proxy". 

This  case  also  holds  that  the  fact  that  the  insured's 
farm  makes  substantial  earnings  while  being  operated 
with  the  aid  of  a  foreman  does  not  preclude  recovery. 
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6.  Ability  of  disabled  farmer  and  dairyman  to  keep  account  of 
his  operations,  go  to  bank,  ride  in  automobile,  write  checks 
to  pay  help  and  act  on  school  board  does  not  preclude  re- 
covery under  disability  clause  of  policy,  if  unable  to  perform 
substantial  acts  of  his  calling. 

The  evidence  in  the  case  at  bar  discloses  that  the 
plaintiff,  Thomas  J.  Hughes,  was  able  to  keep  an  ac- 
count of  his  farm  and  dairy  operations,  go  to  the  bank, 
ride  in  an  automobile,  write  checks  to  pay  the  help, 
and  was  a  member  of  a  school  board.  A  similar  state 
of  facts  was  passed  upon  in  a  New  Jersey  case  against 
this  same  defendant,  brought  to  enforce  payment  of 
benefits  under  a  policy  containing  the  identical  dis- 
ability provision  of  the  policy  involved  in  the  case  at 
bar.  The  insured  was  held  to  be  totally  and  permanent- 
ly disabled  within  the  meaning  of  the  disability  clause 
of  the  policy.  This  case  is : 

Rauh  V.  Mutual  Life  Insurance  Co.  of  Neiv  York, 
126  N.J.L.  164,  18  A.  (2d)  37. 

The  second  and  third  headnotes  of  this  case  read : 

"An  insured  farmer  and  dairyman  who  was 
unable  to  do  the  things  required  in  his  calling 
was  'totally  and  permanently  disabled'  within 
disability  provisions  of  life  policies,  notwith- 
standing he  was  able  to  do  many  things  such  as 
going  to  the  bank,  tending  to  incidental  chores 
about  the  farm,  paying  the  help,  keeping  ac- 
counts, riding  in  automobile  when  milk  was 
delivered  to  retail  trade  by  his  son,  and  acting 
as  secretary  to  the  local  school  board." 
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''In  action  for  disability  benefits  under  life 
policies,  evidence  was  sufficient  for  jury  con- 
cerning disability  of  insured  for  the  period  of 
time  for  which  suit  was  brought". 

7.  Persons  suffering  from  arthritis  to  extent  that  they  cannot 
perform  substantia!  and  material  acts  of  an  occupation  are 
held  to  be  totally  and  permanently  disabled,  though  they  can 
perform  some  tasks. 

The  evidence  shows  the  plaintiff,  Thomas  J.  Hughes, 
to  be  suffering  from  a  bad  case  of  arthritis,  so  that 
he  is  able  to  do  but  a  few  trivial  things.  Persons  suffer- 
ing from  arthritis  which  prevents  them  from  perform- 
ing the  substantial  and  material  acts  of  an  occupation 
in  the  usual  and  customary  manner,  though  they  can 
do  some  work  are  held  to  be  totally  and  permanently 
disabled. 

Hoover  v.  Mutual  Trust  Life  Ins.  Co.  (supra). 

Colovos  V.  Home  Life  Ins.  Co.  of  New  York 
(supra). 

Other  cases  so  holding  are : 

Aetna  Life  Ins.  Co.  V.  Spencer,  182  Ark.  496, 
32  S.W.  (2d)  310. 

Neiv  York  Life  Ins.  Co.  V.  McLean,  218  Ala.  401, 
118  So.  753. 

Gmj  V.  Aetna  Life  Ins.  Co.,  206  N.C.  118,  172 
S.E.  885. 

New  York  Life  Ins.  Co.  V.  Best,  157  Miss.  571, 
128  So.  565. 

Aetna  Life  Ins.  Co.  V.  Norman,  196  Ark.  381, 
117  S.W.  (2d)  728. 
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8.  Law  does  not  require  insured  to  perform  duties  at  peril  of 
health  or  if  performance  entails  pain  and  suffering  which 
persons  of  ordinary  fortitude  would  be  unwilling  to  endure. 

The  evidence  in  this  case  discloses  that  the  doing 
of  any  work  by  the  plaintiff,  exercising  or  even  writing, 
causes  him  great  pain,  makes  him  sick,  unable  to  sleep 
and  causes  his  joints  to  become  inflamed  and  his  arth- 
ritis to  be  worse.  Aside  from  this,  the  plaintiff  is  all 
right  organically.  The  law  does  not  require  an  insured 
to  perform  duties  at  the  peril  of  his  health,  although 
he  may  have  the  strength,  nor  perform  them  if  their 
performance  entails  suffering  and  pain  which  a  person 
of  ordinary  prudence  or  fortitude  would  be  unwilling 
or  unable  to  endure.  The  fact  that  an  insured  suffer- 
ing a  disability  does  work  is  not  the  proper  test  to  be 
used  in  determining  whether  such  insured  person  is 
totally  and  permanently  disabled.  The  true  test  is 
whether  or  not  he  is  able  to  work,  as  a  disabled  person 
may  work  when  due  prudence  would  require  him  to 
desist  from  working.  The  issue  of  insured's  ability 
to  work  is  question  of  fact  for  jury  to  determine.  Many 
of  the  cases  heretofore  cited  are  authority  for  the 
foregoing  statements.  (See  Aetna  Life  Ins.  Co.  v. 
Norman,  supra)  Other  cases  to  the  same  effect  are: 

Aetna  Life  Ins.  Co.  V.  Davis,  187  Ark.  398, 
60  S.W.  (2d)  912. 

Fitzgerald  v.  Globe  Indemnity  Co.,  84  Cal.  App. 
689,  258  P.  458. 

Massachusetts  Bonding  &  Ins.  Co.  V.  Worthy 
(Tex),  9  S.W.  (2d)  388. 
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Temples  v.  Prudential  Ins.  Co.,  18  Tenn.  App. 
506,  79  S.W.  (2d)  608. 

Wright  V.  Prudential  Ins.  Co.,  12  Cal.  App. 
(2d)  195,  80  P.  (2d)  752. 

Millis  V.  Cont.  Life  Ins.  Co.,  162  Wash.  555, 
298  P.  739. 

Mutual  Life  Ins.  Co.  v.  Dowdle,  supra. 

9.  Insured,  whose  disability  prevents  him  from  working  with 
reasonable  continuity  is  totally  and  permanently  disabled 
even  though  he  is  able  to  work  at  times. 

Many  of  the  courts  hold  that  although  an  insured 
may  do  work  at  times,  he  is  totally  and  permanently 
disabled  within  the  meaning  of  the  disability  clause 
of  his  policy,  if  he  cannot  work  with  reasonable  con- 
tinuity. Some  of  the  cases  heretofore  cited  announce 
this  rule.  Other  cases  so  holding  are : 

Wilson  V.  Metropolitan  Life  Ins.  Co.,  187  Minn. 
462,  245  N.W.  826. 

Misskelley  V.  Home  Life  Ins.  Co.,  205  N.C.  496, 
171  S.E.  862. 

Carson  V.  New  York  Life  Ins.  Co.,  162  Minn. 
458,  203  N.W.  209. 

Leonard  V.  Pacific  Mutual  Life  Ins.  Co.,  209 
N.C.  523,  183  S.E.  723. 

In  Leonard  V.  Pacific  Mutual  Life  Ins.  Co.  of  Calif., 
the  case  last  above  cited,  the  facts  were  that  a  farmer 
who  had  an  insurance  policy  providing  for  certain 
benefits  in  the  event  he  became  totally  and  permanently 
disabled,  suffered  a  disability  due  to  some  nervous 
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infection  that  caused  him  to  be  sore  and  nervous.  He 
could  work  at  times.  He  could  not,  however,  work  with 
reasonable  continuity.  The  plaintiff's  evidence  in  this 
North  Carolina  case  was  somewhat  conflicting.  The 
testimony  of  some  of  the  plaintiff's  witnesses  did  not 
tend  to  support  his  claim  of  total  and  permanent  dis- 
ability. At  the  close  of  the  plaintiff's  case  the  defendant 
insurance  company  moved  to  dismiss  the  action,  and 
for  judgment  as  of  nonsuit  upon  the  ground  that  plain- 
tiff had  failed  in  his  proof.  The  lower  court  upheld  the 
defendant's  contention  and  judgment  was  rendered 
against  the  plaintiff,  whereupon  he  appealed.  The 
Supreme  Court  of  North  Carolina  held  that  whether 
the  insured  farmer  was  totally  and  permanently  dis- 
abled within  the  disability  clause  of  his  policy  was  a 
question  for  the  jury  to  decide  and  reversed  the  case, 
even  though  the  plaintiff's  own  evidence  was  somewhat 
conflicting.  Reading  at  page  725  of  Vol.  183  South- 
eastern Reporter,  we  quote  the  following  from  the 
opinion  of  the  case : 

"While  there  are  other  portions  of  the  testi- 
mony of  these  witnesses  that  do  not  tend  to 
support  the  contentions  of  the  plaintiff,  all  of 
the  evidence,  when  construed  in  the  light  most 
favorable  to  the  plaintiff,  we  think  was  suffi- 
cient to  be  submitted  to  the  jury,  and  therefore 
hold  that  the  trial  judge  erred  in  sustaining  the 
motion  for  judgment  as  of  nonsuit." 
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10.  In  cases  where  there  is  evidence  of  a  capital  investment 
and  its  management  the  test  of  total  disability  of  insured 
is  whether  he  would  be  able  to  procure  employment  in  the 
open  labor  market  in  the  same  capacity  in  which  he  is 
managing   his   investments  and   is  jury  question. 

It  was  brought  out  in  the  evidence  in  the  case  at 
bar  that  the  plaintiff  was  the  owner  of  a  412  acre 
farm  and  dairy  from  which  he  received  an  income; 
that  he  was  able  to  give  his  investment  some  manage- 
ment, although  such  management  was  very  slight. 
The  fact  that  an  insured  receives  income  from  his 
investments  does  not  negative  his  right  to  recovery 
under  a  disability  clause  in  an  insurance  policy  such 
as  that  involved  in  the  case  at  bar.  Furthermore,  in  a 
case  where  there  is  evidence  of  disability  on  the  part 
of  an  insured,  and  also  evidence  of  a  capital  investment 
and  some  management  thereof  by  the  insured,  the 
test  of  total  disability  of  the  insured  is  whether  he 
would  be  able  to  procure  employment  in  the  open 
market  in  the  same  capacity  in  which  he  is  managing 
his  investments,  and  under  the  evidence  is  a  question 
of  fact  for  the  jury  to  decide.  As  authority  we  cite 
the  following  cases : 

Boughton  v.  Mutual  Life  Ins.  Co.,  183  La.  908, 
165  So.  140. 

Lorentz  v.  AetJia  Life  Ins.  Co.,  197  Minn.  205, 
266  N.W.  699. 

Buhany  V.  Neiu  York  Life  Ins.  Co.,  39  N.M. 
560,  51  P.  (2d)  864. 

Pacific  Mutual  Life  Ins.  Co.  V.  McCrary,  161 
Tenn.  389,  32  S.W.  (2d)  1052. 
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Mercantile  Commerce  Bank  &  Trust  Co.  v.  Equit- 
able Life  Assur.  Soc.  (D.C.),  48  Fed.  Supp. 
561. 

Comfort  V.  Travelers  Ins.  Co.  (Mo.),  131  S.W. 
(2d)  134. 

Erreca  V.  Western  States  Life  Ins.  Co.  (supra). 

Hoover  v.  Mutual  Trust  Life  Ins.  Co.  (supra). 

Mutual  Life  Ins  Co.  v.  Dowdle  (supra). 

John  Hancock  Mut.  Ins.  Co.  v.  Magers  (supra). 

Anair  V.  Mutual  Life  Ins.  Co.  of  New  York,  114 
Vt.  217,  42  A.  (2d)  423,  is  another  ease  dealing  with 
a  capital  investment,  income  therefrom,  and  some 
management  thereof.  This  is  another  case  against  this 
same  defendant  involving  the  same  disability  clause 
in  question.  The  insured,  prior  to  becoming  disabled, 
was  a  lawyer  and  stenographer.  Her  disability  forced 
her  to  give  up  this  work.  She  bought  an  apartment 
house,  supervised  its  remodeling,  attended  to  purchas- 
ing of  furniture,  various  other  things,  and  the  renting 
of  apartments;  she  collected  rents,  handled  coupons 
for  oil  which  the  tenants  used,  and  hired  the  cleaning 
work  done,  which  she  supervised.  When  she  attempted 
to  do  some  of  the  work,  she  had  to  go  to  bed.  She  had 
done  some  sweeping,  had  attempted  to  do  some  scrub- 
bing, but  when  she  attempted  to  move  or  lift  furniture 
she  suffered  for  it.  When  she  exercised  she  had  short- 
ness of  breath  and  she  was  dizzy  a  great  deal  of  the 
time.  At  the  close  of  the  plaintiff's  case,  the  defendant 
company  moved  for  a  directed  verdict  upon  the  ground 
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that  there  was  no  evidence  in  the  case  to  support  a 
finding  that  the  plaintiff  was  totally  disabled  within 
the  meaning  of  the  policy  and  that  the  evidence  showed 
that  at  all  material  times  plaintiff  followed  a  gainful 
occupation  of  managing  an  apartment  house  with  no 
impairment  which  continuously  rendered  it  impossible 
for  her  to  carry  on  that  occupation. 

Reading  at  page  430,  paragraphs  11,  12  of  the 
opinion,  42  A.  (2d),  the  court  said: 

".  .  .  we  are  unable  to  say  as  a  matter  of 
law  that  the  plaintiff  was  not  totally  disabled 
in  contemplation  of  the  provisions  of  the  policy 
in  question.  The  evidence  made  the  question  of 
the  plaintiff's  total  disability  one  of  fact  for  the 
jury  under  proper  instructions". 

At  page  431,  paragraph  13  of  the  opinion  the  court 
further  said : 

"In  cases  such  as  this  which  involve  a  capital 
investment  and  its  management,  a  test  of  the 
total  disability  of  the  insured  is  whether  he 
would  be  able  to  procure  employment  in  the 
open  labor  market  in  the  same  capacity  in  which 
he  is  managing  his  investments",  (citing  cases) 

At  page  433,  paragraph  21,  the  court  said: 

"It  is  universally  held  that  the  fact  that  an 
insured  receives  income  from  his  investments 
does  not  deprive  him  of  his  right  of  recovery 
under  a  total  disability  provision  such  as  the 
one  here  in  question,  (citing  cases)  The  fact 
that  an  insured  may  be  able  to  do  some  acts 
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or  perform  some  duties  in  connection  with  the 
management  of  his  investment  does  not  bar  him 
from  a  recovery  if  he  is  disabled  from  following 
that  occupation  under  the  test  set  forth  in  the 
Clarke  case,  supra". 

The  citation  to  the  Clarke  case  referred  to  is : 

Clarke  v.  Travelers  Ins,  Co.,  94  Vt.  383,  111 
A.  449,  450. 

This  Clarke  case  likewise  holds  that  evidence  of  this 
type  makes  the  question  of  disability  one  of  fact  for 
the  jury,  and  that  the  court  cannot  say,  as  a  matter 
of  law,  that  the  insured  is  not  totally  disabled.  Other 
cases  in  which  the  court  held  similar  evidence  sufficient 
to  take  the  case  to  the  jury  are : 

Kane  v.  Metropolitan  Life  Ins.  Co.,  228  Mo. 
App.  649,  73  S.W.  (2d)  826. 

Stoner  v.  New  York  Life  Ins.  Co.  (Mo.  App.), 
90  S.W.  (2d)  784. 

Aetna  Life  Ins.  Co.  V.  Phifer,  160  Ark.  98,  254 
S.W.  335. 

New  York  Life  Ins.  Co.  V.  Bain,  169  Miss.  271, 
152  So.  845. 

11.  Disability  insurance  is  not  indemnity  against  loss  of  income 
but  against  loss  of  capacity  to  work  for  compensation  or 
profit. 

Policies  providing  benefits  for  the  insured  in  the 
event  he  becomes  totally  and  permanently  disabled  are 
not  indemnity  against  loss  of  income,  but  against  loss 
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of  capacity  to  work  for  compensation  or  profit.  This 
is  the  holding  in  Erreca  V.  Western  States  Life  Ins.  Co., 
supra,  Mutual  Life  Ins.  Co.  V.  Dowdle,  supra,  and  other 
cases  heretofore  cited.  To  the  same  effect  is: 

Great  Southern  Life  Ins.  Co.  V.  Johnson  (Texas) 
25  S.W.  (2d)  1093. 

12.  Evidence  to  the  effect  that  insured  does  work  or  does  earn 
is  not  sufficient  to  take  the  question  of  total  and  permanent 
disability  from  the  jury  if  there  is  also  evidence  that  insured 
is  suffering  a  disability. 

The  fact  that  an  insured  suffering  disability  holds 
down  a  job  and  earns  an  income  does  not  necessarily 
preclude  recovery  under  the  disability  provisions  of  a 
policy  or  negative  total  and  permanent  disability. 
While  what  an  insured  does  or  earns  is  a  fact  to  be 
considered  by  the  jury  in  determining  total  disability, 
the  test  of  total  and  permanent  disability  is  not  what 
an  insured  does  or  earns.  The  test  is  what  the  insured 
is  able  to  do.  When  an  insured  proves  that  he  is  suffer- 
ing a  disability,  then  the  issue  of  whether  or  not  he  is 
totally  and  permanently  disabled  within  the  meaning 
of  those  words  as  used  in  an  insurance  policy,  becomes 
a  question  of  fact  for  the  jury  to  decide.  It  is  not  one 
of  law  for  the  court  to  decide. 

Authority  for  this  theory  is  borne  out  by  many  of 
the  cases  heretofore  cited  and  as  further  authority  we 
cite. 

Caldwell  v.  Volunteer  State  Life  Ins.  Co.,  170 
S.C.  294,  170  S.E.  349. 
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In  this  above  cited  South  Carolina  Case  a  directed 
verdict  was  granted  upon  motion  of  the  defendant  in- 
surance company.  The  facts  were  that  the  insured  was 
a  clerk  of  a  court.  He  had  been  adjudicated  insane  but 
he  thereafter  continued  to  act  as  clerk  and  to  draw 
his  salary.  In  a  suit  to  recover  disability  benefits  under 
the  terms  of  a  policy  the  testimony  touching  the  mental 
and  physical  condition  of  the  insured  was  conflicting. 
Upon  appeal,  the  Supreme  Court,  notwithstanding  the 
fact  that  the  insured  continued  to  hold  his  position  and 
draw  a  salary,  reversed  the  trial  court  and  in  so  doing 
held  that  the  issue  of  the  insured's  total  and  permanent 
disability  was  a  question  of  fact  for  the  jury  to  de- 
termine. The  First,  Second,  Third  and  Fourth  Head- 
notes  to  this  case  read  as  follows: 

"In  action  on  disability  policy,  whether  con- 
dition of  insured  was  such  as  to  constitute  per- 
manent total  disability  held  for  jury. 

In  passing  on  motion  for  nonsuit  and  for 
directed  verdict,  evidence  must  be  taken  in  light 
most  favorable  to  plaintiff. 

In  passing  on  motion  for  nonsuit  and  for 
directed  verdict,  it  is  not  court's  function  to 
weigh  testimony,  but  to  determine  if  there  is 
any  relevant  competent  testimony  reasonably 
tending  to  establish  material  elements  of  plain- 
tiff's cause  of  action. 

In  action  on  disability  policy,  whether  in- 
sured clerk  of  court  who  was  adjudged  insane, 
but  continued  to  act  as  clerk,  was  permanently 
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disabled,  and  whether  he  was  incapable  of  fur- 
nishing proof  of  such  disability,  and  whether 
beneficiary  gave  notice  with  reasonable  prompt- 
ness, held  for  jury." 

13.  Absolute  lack  of  earning  power  or  ability  to  do  any  work 
not  required  in  order  to  be  classed  as  totally  and  perman- 
ently disabled. 

The  evidence  in  this  case  shows  the  plaintiff  to  be 
a  member  of  the  council  of  a  Water  Users'  Association 
which  regularly  meets  four  times  a  year  and  that  he 
is  able  to  attend  most  of  these  meetings  with  the  aid 
of  friends.  The  plaintiff  receives  $4.10  for  each  meet- 
ing he  attends.  This  fact  does  not  preclude  recovery. 
Compensation  received  by  an  insured  for  services 
performed  would  have  to  be  substantial,  the  work  done 
amount  to  a  job,  together  with  ability  to  do  the  job, 
in  order  to  defeat  recovery.  Recovery  for  total  per- 
manent disability  does  not  require  absolute  lack  of 
earning  power  on  the  part  of  the  insured.  Such  is  the 
ruling  in : 

Colovos  V.  Home  Life  Ins.  Co.  (supra). 

Dunlap  V.  Maryland  Casualty  Co.,  203  S.C.  1, 
25  S.E.  (2d)  881. 

Pacific  Mutual  Life  Ins.  Co.  V.  McCrary,  161 
Tenn.  389,  32  S.W.  (2d)  1052. 

Principi  v.  Columbian  Mutual  Life  Insurance 
Co.,  169  Tenn.  276,  84  S.W.  (2d)  587. 

Burns  v.  Aetna  Life  Ins.  Co.,  234  Mo.  App. 
1207,  123  S.W.  (2d)  185. 

Equitable  Life  of  U.  S.  V.  Boyd,  51  Ariz.  308, 
76  P.  (2d)  752. 
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14.  Insurer  cannot  avoid  payment  of  benefits  because  theo- 
retically insured  could  educate  himself  for  non-manual 
employment  or  because  of  possibility  he  might  fit  himself 
for  some  calling. 

Defendant's  counsel  cross-examined  plaintiff  at 
length  concerning  his  education  and  brought  out  that 
for  three  or  four  years  he  had  attended  a  normal  school 
or  teacher's  college,  the  curriculum  of  which  combined 
high  school  and  normal  school  subjects.  The  plaintiff 
had  not  obtained  a  teacher's  certificate  or  ever  taught 
school.  The  plaintiff  is  a  man  seventy-two  years  of 
age  and  has  been  a  farmer  most  of  his  life.  He  is  so 
disabled  that  he  cannot  work  or  even  sit  at  a  desk  and 
write  for  any  length  of  time  (87).  The  only  conclu- 
sion that  can  be  drawn  from  the  evidence  taken  as  a 
whole  is  that  the  plaintiff  cannot  now,  nor  could  he 
at  any  time  since  he  became  disabled,  fit  himself  for, 
or  do,  any  type  of  work  at  all  which  would  produce  a 
livelihood.  The  defendant  was  advised  that  the  plain- 
tiff was  a  farmer  in  his  application  for  the  policy  (16) . 

If  there  were  a  possibility  that  the  plaintiff  could 
fit  himself  for  some  other  remunerative  occupation, 
the  defendant  cannot  urge  the  point.  The  law  is  settled 
that  an  insurer  cannot  avoid  the  payment  of  benefits 
because  theoretically  the  insured  could  educate  him- 
self for  non-manual  employment  or  because  there  is 
a  mere  possibility  that  by  education  or  otherwise  he 
might  at  some  time  in  the  future  in  some  way  fit  him- 
self for  some  calling  and  become  able  to  earn  a  living. 
The  plaintiff,  in  this  case,  considering  his  age  and 
crippled  up  condition,  could  not  reasonably  be  expected 
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to  complete  his  education  to  become  a  school  teacher 
and  then  teach  school.  As  authority  for  this  contention 
we  cite  the  following  cases : 

Buis  V.  Prudential  Ins.  Co.  (Mo.  App.),  77  S.W. 

(2d)  127. 
Gibson  v.  Equitable  Life  Association  Society 

(Utah),  36  P.  (2d)  105. 

Nickolopulos  V.  Equitable  Life  Assur.  Soc.  of 
U.  S.,  113  N.J.L.  450,  174  A.  759. 

Jefferson  Standard  Life  Ins.  Co.  V.  Curfmany 
supra. 

15.  Not  essential  to  entitle  insured  to  receive  benefits  in  case 
of  his  total  and  permanent  disability,  that  he  establish  he 
will  be  disabled  remainder  of  his  life. 

As  to  the  permanency  of  the  disability  of  the  plain- 
tiff in  the  case  at  bar  there  can  be  no  doubt.  The  evi- 
dence conclusively  discloses  that  the  plaintiff  became 
totally  disabled  in  the  year  1935;  that  his  disability 
has  become  progressively  worse  ever  since  that  time, 
and  that  he  will  continue  to  get  worse  until  absolutely 
helpless  in  bed  (94-95).  This  proof  is  of  greater  quan- 
tam  than  required  to  establish  permanency  of  disability 
in  this  type  of  case.  The  proof  required  to  establish 
permanency  of  disability  is  passed  upon  in  : 

Johnson  V.  Mutual  Life  Insurance  Co.,  269  111. 
App.  471. 

This  Illinois  case  construes  the  identical  disability 
provision  involved  in  this  case  against  this  same  de- 
fendant insurance  company.  The  court's  ruling  is 
reflected  in  the  First  and  Second  Headnotes  to  the 
case,  which  read  as  follows : 
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''1.  Where  an  insurance  policy  providing 
for  total  and  permanent  disability  benefits  also 
provides  that  the  insurer  will,  'during  the  con- 
tinuance' of  the  disability,  waive  the  payment 
of  premiums  and  will  pay  the  insured  a  specified 
income,  and  that  the  insurer  may,  at  any  time, 
have  the  insured  examined  to  determine  whether 
or  not  he  is  totally  and  permanently  disabled, 
and  that  if  it  shall  appear  that  he  is  able  to  work, 
no  further  premium  shall  be  waived  or  income 
paid,  it  is  not  essential,  to  entitle  the  insured 
to  receive  such  benefits  in  case  of  his  total  and 
permanent  disability,  that  he  shall  establish 
that  he  will  be  disabled  for  the  remainder  of 
his  life,  but  whenever  it  appears  that  the  plain- 
tiff is  totally  disabled  and  that  this  disability 
will,  as  far  as  can  be  ascertained  at  the  time, 
be  permanent,  the  insured  should  receive  the 
income  and  have  the  premiums  waived  from  the 
time  the  fact  of  disability  is  determined  until  he 
recovers  or  dies. 

2.  Whether  one  who  contracted  pulmonary 
tuberculosis  would,  within  the  meaning  and  pro- 
visions of  the  disability  clause  of  an  insurance 
contract  under  which  he  sought  to  recover,  be 
totally,  permanently,  continuously  and  wholly 
prevented  from  performing  any  work  for  com- 
pensation and  from  following  any  gainful  occu- 
pation, was  a  question  of  fact  for  the  jury  to 
determine  from  a  consideration  of  the  testi- 
mony." 
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16.    Other  cases  against  this  defendant  which  uphold  the  plain- 
tiff's contentions  in  this  case. 

The  following  are  citations  to  other  cases  against 
this  same  defendant  interpreting  the  identical  dis- 
ability clause  in  question,  and  other  clauses  of  similar 
meaning.  These  cases  uphold  the  plaintiff's  contentions 
in  this  case,  and  involve  farmers  and  other  persons 
who  have  been  held  to  be  totally  and  permanently  dis- 
abled where  they  could  not  perform  the  substantial 
and  material  acts  of  an  occupation  in  a  customary  and 
usual  manner,  although  they  could  give  some  super- 
visory attention,  perform  tasks  of  a  sporadic  nature, 
or  do  light  work : 

Mutual  Life  Insurance  Co.  v.  Oliff,  62  Ga.  App. 
845,  21  S.  E.  (2d)  534. 

Mutual  Life  v.  McDonald,  25  Tenn.  App.  50,  150 
S.W.  (2d)  715. 

Mutual  Life  v.  Marsh,  186  Ark.  861,  56  S.  W. 
(2d)  433. 

Phillips  V.  Mutual  Life,  155  So.  487  (La.  App.). 

Losnecki  v.  Mutual  Life,  106  Pa.  Super.  Ct.  259, 
161  A.  434. 

Smith  V.  Mutual  Life  (La.  App.),  165  So.  498. 

Mutal  Life  Ins.  Co.  v.  Childs,  64  Ga.  App.  657, 
14  S.  E.  (2d)  165. 

Boughton  v.  Mutual  Life,  183  La.  908,  165  So. 
140. 

Browny.  Mutual  Life  (Mo.),  140  S.  W.  (2d)  91. 
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Mutual  Life  v.  Beckman,  261  Ky.  286,  87  S.  W. 
(2d)  602. 

Mutual  Life  his.  Co.  v.  Rackley^  66  Ga.  App.  89, 
17  S.  E.  (2d)  190. 

17.  The  few  early  cases  holding  disability  provision  should  be 
literally  construed  no  longer  sound  law. 

There  are  a  few  early  cases  which  adhere  to  a  strict 
rule  of  interpretation  of  the  words  used  in  the  dis- 
ability clause  of  an  insurance  policy.  These  cases  are 
no  longer  sound  law.  This  is  pointed  out  in  a  discussion 
of  this  matter  by  the  writer  in : 

149  A.L.R.  11,  12. 

This  writer,  in  speaking  of  the  more  liberal  rule,  states 
as  follows : 

'* .  .  .  This  rule  is  so  general  and  so  well  set- 
tled that  it  is  needless  to  cite  authorities  for  it." 

The  writer  speaks  of  Iowa  at  one  time  adhering  to  the 
more  literal  construction,  but  points  out  that  the  Iowa 
court  expressly  overruled  this  construction  in  Hoover  v. 
Mutual  Trust  Life  Insurance  Co.  (supra). 

18.  Insurance  company  cannot  prevail  in  claiming  that  dis- 
ability clause  does  not  cover  risks  which  it  has  been  adjudi- 
cated to  cover  under  consistent  judicial  course  of  con- 
struction. 

When  the  defendant  in  this  case  issued  the  type  of 
policy  involved  herein,  providing  for  certain  disability 
benefits,  it  knew  the  risk  it  was  assuming,  fixed  the 
amount  of  premium  accordingly,  and  the  defendant 
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should  not  be  permitted  to  now  shirk  its  obligation  un- 
der the  contract.  The  courts  for  many  years  have  in- 
terpreted the  meaning  of  disability  clauses  of  similar 
import  to  the  one  used  in  the  policy  involved  in  this  case. 
In  this  brief  we  have  cited  quite  a  number  of  cases 
against  this  same  defendant  where  the  courts  have, 
over  the  years,  interpreted  the  identical  disability 
clause  involved  in  this  case.  When  the  defendant  is- 
sued its  policy  to  the  plaintiff  in  this  case,  it  knew  that 
the  courts  had  theretofore  construed  the  words  "totally 
and  permanently  disabled"  as  used  in  the  policy  not  to 
mean,  as  their  literal  construction  might  be  claimed  to 
require,  a  state  of  absolute  helpessness,  but  that  such 
words  contemplate,  rather,  such  a  disability  as  renders 
the  insured  unable  to  perform,  in  the  customary  and 
usual  manner,  the  substantial  and  material  acts  of  his 
occupation  or  any  other  occupation  in  which  he  might 
reasonably  be  expected  to  engage  in  view  of  his  station 
in  life,  age  and  physical  and  mental  capacity.  Accord- 
ingly the  defendant  cannot  now  claim  that  those  words 
should  be  literally  construed  so  as  to  preclude  recovery 
in  this  case. 

In  the  case  of  Prudential  Ins.  Co.  V.  Harris,  254 
Ky.  23,  70  S.W.  (2d)  949,  the  court  used  the  follow- 
ing language  (reading  at  pages  953  and  954,  70  S.W. 
(2d)): 

"It  has  been  said,  and  no  doubt  is  true,  that 
uniformity  of  decision  on  questions  of  insurance 
in  the  several  states  is  very  desirable  and  nec- 
essary, and  where  an  insurance  company  con- 


53 

tinues  to  issue  policies  without  any  modification 
of  their  terms,  after  certain  provisions  thereof 
have  been  judicially  construed,  it  should  not  be 
heard  to  insist,  in  controversies  between  itself 
and  the  insured  with  respect  to  such  subsequent- 
ly issued  policies,  that  they  do  not  in  fact  cover 
risks  which  they  had  been  adjudged  to  cover  be- 
fore they  were  issued  .  .  J\ 

". . .  But,  when  contracts  have  been  made  un- 
der the  authority  of  a  consistent  judicial  course 
of  construction,  it  should  be  a  very  compelling 
situation  that  would  warrant  a  change  which 
would  adveresly  affect  rights  acquired  under 
that  policy." 

9.     Insurance  policy  should  be  construed  most  strongly  against 
the  company. 

An  insurance  policy  is  not  written  as  the  result  of 
egotiations  between  the  parties  to  the  contract,  but 
I  prepared  by  one  party  only,  the  company.  Such  policy 
hould  be  construed  most  strongly  against  the  company 
nd  most  favorable  to  the  insured. 

Gibbons  V.  Metropolitan  Life  Ins.  Co.  (1938),  62 
Ohio  App.  280,  23  N.  E.  (2d)  662,  (Affirmed 
in  1939,  135  Ohio  St.  481,  21  N.  E.  (2d) 
588). 

Industrial  Mutual  Indemnity  Co.  v.  Hawkins,  94 
Ark.  417,  127  S.W.  457. 

0.    Liberal  construction  rule  prevails  in  this  jurisdiction. 

The  contention  that  the  words  ''totally  and  per- 
lanently  disabled"  as  used  in  an  insurance  policy 
lould  be  construed  liberally  rather  than  literally  has 
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been  upheld  in  this  jurisdiction  by  the  following  Ari- 
zona and  Ninth  Circuit  Court  cases : 

Equitable  Life  Assur.  Soc.  of  U.  S.  V.  Boyd,  51 
Ariz.  309,  76  P.  (2d)  752. 

U.  S.  V.  Lawson  (CCA  9th),  50  F.  (2d)  646. 

U.  S.  V.  Sligh  (CCA  9th),  31  F.  (2d)  735. 

21.    Conclusion. 

The  questions  involved  in  this  case  have  been  in  the 
courts  many  times.  The  cases  on  the  subject  are  collect- 
ed in  a  number  of  annotations  in  A.L.R.  An  examina- 
tion of  these  annotations  will  disclose  that  the  theory 
and  contentions  of  the  plaintiff  in  the  case  at  bar  are 
correct.  The  citations  to  the  more  recent  and  most  ex- 
tensive of  these  annotations  are : 

79  A.L.R.  857. 
98  A.L.R.  788. 
149  A.L.R.  7. 

Earlier  annotations  are  found  in : 
24  A.L.R.  203. 
37  A.L.R.  151. 
41  A.L.R.  1376. 
51  A.L.R.  1048. 
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We  respectfully  submit  that  at  the  close  of  the 
plaintiff's  case  there  was,  under  the  well  established 
law,  ample  evidence  to  require  submission  to  the  jury 
for  determination  the  question  of  whether  the  plaintiff 
had  become  totally  and  permanently  disabled  within 
the  meaning  of  his  policy.  To  hold  otherwise  would  be 
squivalent  to  a  practical  denial  of  that  which  the  prem- 
ium was  supposed  to  be  buying,  as  was  said  in  Pruden- 
tial Insurance  Company  v.  Harris,  254  Ky.  23,  70  S.  W. 
(2d)  949,  and  as  was  said  in  Equitable  Life  Assur.  Soc. 
/.  Serio  (supra)  would  convict  an  insurance  company 
)f  having  put  out  among  our  people  and  having  col- 
ected  from  them  premiums  on  a  policy  provision  which 
n  effect  would  be  scarcely  more  than  a  cheat,  a  pre- 
ense  and  a  fraud. 

The  plaintiff  respectfully  asks  that  the  judgment 
nd  ruling  of  the  trial  court  be  reversed,  and  the  case 
emanded  to  the  District  Court  for  a  new  trial. 

Respectfully  submitted, 

Laney  &  Laney, 
By  Grant  Laney, 

Lynn  M.  Laney, 

610  Luhrs  Tower, 
Phoenix,  Arizona, 

1  Attorneys  for  Appellant. 
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No.  12,202 


IN  THE 


United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


Thomas  J.  Hughes, 

Appellant, 

vs. 

The  Mutual  Life  Insurance  Company 
OF  New  Yoek,  a  corporation, 

Appellee. 


APPELLEE'S   BRIEF 

Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 


STATEMENT  OF  THE  CASE 

■  Plaintiff's  statement  of  the  case  is  unacceptable,  be- 
cause it  is  argumentative,  in  that  it  assumes  as  estab- 
lished facts  liighly  controverted  assertions  that  plaintiff, 
at  all  times  in  issue,  was  physically  disabled  from  doing 
more  than  trivial  tasks,  and  that  liis  income  was  received 
from  capital  investments,  and  that  he  was  totally  and  per- 
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manently  disabled  under  the  terms  of  the  policy.  His 
statement  is  not  an  impartial  and  analytical  resmiie  of  the 
ultimate  facts:  It  is  a  synopsis  of  his  argument.  A  more 
comprehensive  and  less  controversial  statement  follows. 
In  June,  1923,  plaintiff  applied  for,  and  received  from 
defendant,  a  policy  of  life  insurance  which  included  pro- 
visions for  pa^aiient  to  him  of  monthly  income  and  for 
waiver  of  premiums  in  the  event  that  he  became,  and  for 
so  long  as  he  continued  to  be  totally  and  permanently 
disabled  as  defined  in  the  policy;  i.e.: 

"*  *  *  totally  and  permanently  disabled  by  bodily 
injury  or  disease,  so  that  he  is,  and  will  be,  perma- 
nently, continuously  and  wholly  prevented  thereby 
from  performing  any  work  for  compensation,  gain 
or  profit,  and  from  following  any  gainful  occupation. 


*  *  *  >j 


The  policy  was   rewritten   and   reissued  upon  plaintiff's  I 
application,   in   July,   1925,  with  modifications  which   are 
not  material  to  this  controversy. 

In  1932,  and  again  in  1935,  plaintiff  sustained  injuries 
to  his  spine.  Following  the  second  injury,  he  applied  for 
total  and  permanent  disability  benefits,  and  he  received 
from  defendant  between  July  15,  1935,  and  January  1, 
1942,  the  monthly  income  payments  and  waiver  of  pre- 
miums. These  benefits  were  discontinued  by  defendant  on 
the  ground  that  plaintiff  was  not  totajly  and  permanently 
disabled. 

No  disability  benefits  have  been  allowed  since  January, 
1942.  Plaintiff  has  paid  all  premiums  since  then  under 
protest.  Six  years  later,  in  January,  1948,  he  instituted 
this  suit.  The  gist  of  his  complaint  is  that,  at  all  times 
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since  February,  1935,  he  has  been  totally  and  permanently 
disabled  by  bodily  injury  and  disease  from,  performing 
any  Vv^ork  for  compensation,  gain  or  profit  and  from  fol- 
lowing any  gainful  occupation  whatever   (R.  6). 

The  suit  was  filed  in  the  Superior  Court  of  Arizona,  but 
it  was  removed  by  defendant  for  diversity  of  citizenship. 
At  the  close  of  the  evidence  submitted  by  plaintiff  at  the 
tiial,  the  court,  upon  defendant's  motion,  directed  a  ver- 
dict and  entered  judgment  for  defendant.  Plaintiff's 
motion  for  a  new  trial  was  denied,  and  plaintiff  perfected 
this  appeal. 

Plaintiff  was  seventy-two  years  old  when  the  case  was 

tried    (R.    155).   According   to   his   physician,   he   was   an 

^    active  man,  mentally  alert  and  organically  sound  (R.  100), 

but   he   was   ajfflicted   with  chronic   nmltiple   hypertrophic 

arthritis  which  had  its  onset  in  1935. 

Plaintiff  was  born  and  reared  on  a  Kansas  farm,  and, 
t.  although  he  was  educated  for  four  years  in  normal  schools 
to  become  a  teacher,  farming  has  been  his  principal  life- 
time occupation  (R.  110,  111). 

He  has  resided  and  operated  a  farm  near  Tempe,  Ari- 
zona, continuously  since  before  he  contracted  arthritis. 
He  has  kept  the  land  under  cultivation  and  has  raised  hay 
and  grain.  He  has  maintained  a  dairy  herd  and  some 
calves,  steers  and  other  livestock  on  the  place.  During  this 
period  of  time,  his  acreage  has  increased  to  412  acres,  his 
dairy  herd  has  increased  to  55  or  60  head  of  cows,  and  his 
calves  and  steers  have  increased  to  75  head,  and  his  farm- 
ing operations  produce  more  income  than  they  did  back 
in  1935  (R.  122  to  125;  133,  134,  137,  138,  145,  150,  207). 
(These  activities  will  l)e  discussed  more  extensively  dur- 
ing the  argument.) 
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His  dairy  operations  have  produced  a  monthly  income 
from  $800.00  to  $1000.00  per  month.  He  has  leased  185 
acres  of  farm  land  at  rentals  from  $35.00  to  $38.00  per 
acre  per  year.  The  annual  income  from  these  sources 
alone  produces  an  annual  income  from  $16,000.00  to  $19,- 
000.00.  He  has  also  sold  grain,  hay  and  livestock  from  his 
farm,  as  to  which  no  income  figures  were  supplied  (R.  124, 
138,  140,  146;  148  to  151;  189). 

Acting  for  and  on  behalf  of  a  nonresident  sister,  he 
advertised  and  leased  a  40-acre  tract  of  land  near  Phoe- 
nix, Arizona,  and  arranged  to  have  it  prepared  to  raise 
barley,  and  to  have  the  barley  planted,  harvested  and 
stored  (R.  143  to  145;  166,  167). 

He  personally  keeps  his  own  books,  and  makes  his  own 
entries  therein  of  sales,  purchases,  expenses,  etc.  (R.  155 
to  158),  and  he  pays  all  bills  when  due  in  their  ordinary 
course,  pursuant  to  statements  which  are  brought  to  him 
for  checldng  (R.  204). 

He  has  borrowed  money,  signed  loan  applications,  notes 
and  mortgages,  and  he  has  retired  the  debts  represented 
thereby  (R.  138,  163,  164,  167,  182,  183). 

He  served  as  the  Administrator  of  a  decedent's  estate, 
and  in  such  capacity  asked  for  additional  compensation 
for  extraordinary  services  in  such  capacity  (R.  184  to 
188). 

He  has  served  as  the  president  of  a  rural  school  dis- 
trict, and  as  Vice  Chairman  and  Chairman  of  the  Council 
of  the  Salt  River  Valley  Water  Users  Association,  con- 
tinuously since  before  he  contracted  arthritis  (R.  106,  107, 
112,  113,  197).  (These  activities  will  be  discussed  more 
extensively  during  the  argmnent.) 
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Other  activities  in  which  he  has  participated,  either 
iinniediately  prior  to  tlie  discontinuance  of  disability  bene- 
fits or  during  the  period  of  time  involved  in  this  suit, 
include :  Service  as  a  member  of  a  labor  committee  for  the 
Salt  River  Valley  Water  Users  Association,  in  1941  and 
3942;  service  as  an  accredited  representative  of  such 
Association  for  a  tax  conference  in  Washington,  D.  C,  in 
1942  (R.  194,  198  to  200);  occasional  operation  of  his 
automobiles  (R.  104);  and  two  long  automobile  trips  of 
one  day  duration  each,  when  he  went  to  Flagstaff,  Ari- 
zona, in  1947,  and  to  Santa  Ana,  California,  in  1948  (R. 
131,  132,  191). 

SUMMARY  OF  ARGUMENT 

1.  There  is  no  issue  as  to  the  interpretation  of  the 
policy,  because  no  ambiguity  therein  is  presented.  The 
test  of  total  disability  is  not  whether  plaintiif  can  do  all 
or  even  substantially  all  of  the  things  he  did  when  he  was 
younger  and  before  he  developed  arthritis,  but  is  whether 
he  can  pursue,  with  reasonable  continuity,  his  customary 
occupation  or  some  other  occupation  for  which  he  is  quali- 
fied by  education,  station  in  life,  age  and  physical  and 
mental  capacity. 

2.  The  cases  discussed  in  plaintiff's  brief  are  distin- 
guishable, in  that  an  analysis  thereof  reveals  that  differ- 
ent fact  situations  and  different  issues  arose  therein  than 
such  as  are  presented  here. 

3.  The  cases  cited  by  defendant  are  persuasive,  hecause 
tliey  deal  with  farm  management  and  executive  occupa- 
tions and  activities  similar  to  the  occupations  and  activi- 
ties in  which  tiiis  plaintiff  is  engaging,  and  tlie  issue  of 
law  were  identical  to  such  as  are  presented  here. 
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4.  The  theory  of  common  care  and  prudence  is  not 
applicable  here,  because  it  is  a  doctrine  to  be  considered 
only  when  the  insured  actually  abandons  his  occupation, 
or  endeavors  unsuccessfully  to  perform  odd  jobs  or 
sporadic  tasks,  and  when  it  appears  that  to  work  actually 
jeopardizes  his  life  or  his  health.  It  is  not  applicable 
where,  as  here,  the  insured  actually  follows  a  gainful  occu- 
pation, and  it  appears  that  the  only  effect  thereof  is  to 
aggravate  arthritic  pain. 

5.  The  theory  of  income  from  capital  investment  is  not 
applicable,  because  the  undisputed  evidence  established 
that  plaintiff's  income,  during  the  entire  six-year  period 
involved  in  this  action,  has  been  derived  exclusively  from 
the  same  occupations  Avhich  he  followed  before  he  devel- 
oped arthritis,  and  that  these  are  the  occupations  for 
which  he  is  fitted  by  education,  station  in  life,  age  and 
physical  and  mental  capacity. 

6.  There  was  no  competent  evidence  advanced  at  the 
trial  which  would  entitle  plaintiff  to  demand  or  to  receive 
total  disability  benefits  under  the  policy,  and  the  trial 
court  properly  directed  a  verdict  for  defendant. 

ARGUMENT 
1.     There  Is  No  Issue  as  to  the  Interpretation  of  the  Policy. 

Plaintiff's  argument  on  his  points  numbered  12  to  20, 
inclusive  (Br.  46  to  53),  is  surplusage. 

It  is  not  entirely  clear  what  is  meant  by  his  contention 
that  the  policy  is  to  be  construed  for  him  and  against  the 
defendant.  Such  might  be  the  rule  if  an  ambiguity  were 
presented.  Here  there  is  no  ambiguity,  hence  no  need  for 
construction.  Prudential  Ins.  Co.  of  America  v.  Wolfe, 
(CCA.  8),  52  F.2d  537. 
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Of  course,  if  plaintiff  were  to  maintain  that  total  dis- 
ability and  i3artial  disability  were  the  same,  then  his 
so-called  "liberal  rule  of  construction"  would  be  illogical, 
because  there  is  no  occasion  to  import  into  this  policy 
such  an  ambiguity  nor  to  force  from  its  plain  words  such 
an  unusual  and  unnatural  meaning.  Aronson  v.  Mutual 
Life  Ins.  Co.  of  New  York,  313  111.  App.  35,  38  N.E.  2d 
976. 

Defendant  does  not  maintain,  as  suggested  on  pages  46 
to  49,  of  plaintiff's  brief,  that  plaintiff"  was  required  to 
establish  absolute  lack  of  earning  power  or  ability  to 
work,  or  that  he  will  be  disabled  throughout  his  lifetime, 
or  that  he  was  required  to  educate  himself  for  nonmanual 
emplojTiient.  Defendant  does  maintain  that  the  question 
of  total  disability  is  a  relative  one,  to  be  determined 
largely  in  the  light  of  the  capabilities  and  training  of  the 
insured,  Cleveland  v.  Sun  Life  Assur.  Co.  of  Canada,  13 
W.2d  318,  125  P.2d  251,  and  that  the  test  is  not  whether 
he  can  do  all  or  even  substantially  all  of  the  things  which 
he  did  in  following  his  occupations  before  he  became 
afflicted  with  disease  and  w^as  younger,  but  rather  whether 
or  not  he  could  work,  as  stated  in  plaintiff's  Specification 
of  Error  (Br.  12) : 

"*  *  *  with  reasonable  continuity  in  his  customary 
occupation  or  in  any  other  occupation  in  which  he 
might  reasonably  be  expected  to  engage  in  view  of 
his  station  in  life,  age  and  physical  and  mental 
capacity. ' ' 

2.     The  Cases  Discussed  in  Plaintiff's  Brief  Are  Distinguishable. 

PlaintilT  lias  cited  sixty-nine  cases,  but  has  discussed 
or  quoted  from  nine  of  them  only. 

These  nine  cases,  with  the  exception  of  Prudeniial  Ins. 
Co.  V.  Harris,  (Br.  52,  53),  generally  adhere  to  the  test  of 


total  disability  stated  hereinbefore.  The  excepted  case, 
because  of  stare  decisis,  treats  the  policy  as  though  it 
insured  against  disability  in  the  insured's  own  occupation. 

The  case  of  Anair  v.  Mutual  Life  Ins.  Co.  of  N.  Y.,  (Br. 
41  to  43),  gives  recognition  to  the  principle  that  each  case 
must  be  decided  upon  its  own  facts,  with  no  necessity  for 
the  court  to  review  all  cases  cited.  This  case  will  be  dis- 
cussed in  connection  with  the  "capital  investment"  the- 
ory, infra. 

The  case  of  Johnson  v.  Mutual  Life  Insurance  Co.,  (Br. 
48,  49),  deals  with  the  matter  of  permanency  of  illness 
and  disability,  which  is  not  an  issue  here. 

The  following  conclusions  apply  to  the  group  of  nine 
cases  under  consideration: 

(1)  None  of  these  cases  was  decided  by  the  Supreme 
Court  of  Arizona  or  by  the  Ninth  Circuit  Court  of 
Appeals. 

(2)  In  the  Harris  and  Anair  cases,  ante,  as  well  as  in 
Erreca  v.  Western,  States  Life  Ins.  Co.,  (Br.  15,  16), 
Mutual  Life  Ins.  Co.  v.  Doivdle,  (Br.  30  to  32),  John  Han^ 
cock  Mutual  Ins.  Co.  v.  Magers,  (Br.  34),  and  Raub  v. 
Mutual  Life  Ins.  Co.  of  N.  Y.,  (Br.  35,  36),  the  courts 
were  considering  the  propriety  of  submitting  the  cases  to 
the  jury,  on  appeals  by  the  insurance  companies  from  ver- 
dicts and  judgments  for  the  parties  insured. 

(3)  In  the  Erreca,  Dowdle  and  Magers  cases,  aMe,  as 
well  as  in  Leonard  v.  Pacific  Mutual  Life  Ins.  Co.,  (Br.  38, 
39),  each  insured  party  was  found  to  be  wholly  unable  to 
manage  his  farm,  and  was  also  found  to  have  abandoned 
management  to  others. 

In  the  Erreca  case,  the  insured  was  forced  to  abandon 
management  and  control  of  his  farm  to  his  son,  and  of 
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his  dairy  to  his  partner,  because  of  his  shortness  of 
l)reath,  rapid  heart,  and  inability  to  stand  on  his  feet  for 
more  than  brief  periods  of  time.  The  evidence  established 
that  he  could  not  perform  any  essential  supervisory 
function. 

In  the  Doivdle  case,  the  evidence  tended  to  establish 
that  the  insured  was  physically  unable  to  give  detailed 
attention  to  the  duties  of  farm  management.  Even  so,  the 
court  acknowledged  that  the  matter  of  total  disability  was 
a  perplexing  question. 

In  the  Magers  case,  the  insured  was  compelled  by  phys- 
ical disability  to  employ  a  manager  to  operate  his  farms 
and  the  insured  only  visited  some  of  his  farms  on  three 
or  four  occasions  per  year.  Before  his  disability,  the 
insured  had  never  employed  a  foreman,  and  had  made  up 
his  own  payroll,  j)aid  his  men  and  marketed  his  farm 
products. 

In  the  Leonard  case,  the  insured  was  compelled  to  turn 
over  the  management  of  his  farm  to  his  brother. 

(4)  In  the  Anair  and  Leonard  cases,  ante,  as  well  as  in 
Caldwell  v.  Volunteer  State  Life  Ins.  Co.,  (Br.  44  to  46), 
each  insured  party  was  found  to  be  unable  to  manage  his 
or  her  own  business,  and,  due  to  mental  disability,  was 
precluded  from  following  any  gainful  occupation,  although 
it  did  appear  in  the  Caldwell  case  that  the  insured,  who 
had  been  adjudicated  mentally  incompetent  and  who  had 
a  court  appointed  guardian,  held  office  as  a  court  clerk 
and  signed  papers  prepared  and  presented  to  him  by  a 
deputy. 

(5)  In  the  Harris  case,  ante,  the  insured  had  quit  his 
job  as  a  pipe  litter,  because  of  physical  inability  to  con- 
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tinne  his  line  of  work,  and  in  the  Rauh  case,  ante,  the 
court  accepted  as  a  proved  fact  that  the  insured  was 
forced  by  physical  disability  to  lead  an  entirely  different 
manner  of  life,  and  could  no  longer  do  the  things  required 
of  a  farmer  and  dairyman. 

3.     The  Cases  Cited  by  Defendant  Are  Persuasive. 

Defendant  believes  that  the  following  nine  cases  are 
persuasive  that  the  trial  court  properly  directed  a  verdict 
in  the  case  here  under  consideration. 

(a)    CASES  DEALING  WITH  FARM  MANAGEMENT. 

(1)  The  case  of  Ireland  v.  Mutual  Life  Ins.  Co.  of  N. 
Y.,  226  N.C.  349,  38  S.E.  2d  206,  is  very  close  in  point. 
The  facts  established  by  the  evidence  are  substantially 
identical,  as  far  as  they  went,  with  those  established  by 
the  evidence  here.  Like  the  case  of  Leonard  v.  Pacific 
Murtual  Life  Ins.  Co.,  case  cited  by  plaintitf  and  discussed 
hereinbefore,  it  was  decided  by  the  Supreme  Court  of 
North  Carolina. 

The  insured,  who  had  been  a  farmer  all  of  his  life,  and 
who  so  stated  in  his  application  for  insurance  from  the 
Mutual  Life  Insurance  Company  of  New  York,  and  who 
was  sixty  years  of  age,  sought  and  recovered  a  verdict 
and  judgment  for  total  and  permanent  disability  benefits  i 
under  his  policy.  He  claimed  to  be  totally  and  permanently  I' 
disabled  from  arthritis  which  had  its,  onset  in  1937,  but 
he  didn't  file  suit  for  benefits  until  several  years  later. 

The  insured  maintained  tliat  his  knees  and  other  joints    {| 
were  alfected  l)y  arthritis,  and  that  lie  suffered  pain  con- 
stantly, so  as  to  be  unable  to  plow,  disc,  gather  crops,  or    i 
to  keep  books  and  records,  or  to  manage  and  supervise    I 
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his  farms,  consisting  of  481  acres  in  cultivation  and  other 
acreage.  He  also  maintained  that  he  had  difficulty  in  walk- 
ing, and  that  when  he  took  long  automobile  trips,  he  was 
driven  by  others. 

The  judgment  rendered  in  his  behalf  was  reversed  on 
appeal  for  failure  of  the  lower  court  to  direct  a  verdict 
.  lor  the  Mutual  Life  Insurance  Company  of  New  York.  In 
so  doing,  the  Appellate  Court  held  that  Mr.  Ireland,  as  a 
matter  of  law,  was  not  totally  disabled,  because  his  testi- 
mony and  tlie  testimony  of  his  witnesses  established  that: 
He  made  purchases  and  sales  of  livestock  and  farm  prod- 
ucts; he  was  well  educated,  had  an  alert  mind,  and  was  a 
good  executive;  he  and  his  wife  executed  notes  and  mort- 
gages, and  discharged  the  debts  represented  thereby;  he 
paid  out  the  money  necessary  to  meet  the  expenses  and 
purchases  incidental  to  his  farming  operations,  and  dem- 
onstrated complete   familiarity  with  the  details  thereof. 

(2)  Cleveland  v.  Sun  Life  Assur.  Co.  of  Canada,  13 
W.2d  318, 125  P. 2d  251,  supports  the  rule  that  an  arthritic, 
who  engages  in  agricultural  activities  and  is  able  to  pur- 
sue recreational  activities,  as  a  matter  of  law  is  not  totally 
disabled. 

(3)  In  Light  v.  Connecticut  Gem,.  Life  Ins.  Co.,  (D.  Ct. 
W.D.  La.),  35  P.  8upp.  691,  it  was  held  that  the  insured 
was  not  totally  disabled  because,  with  the  aid  of  his  wife, 
he  raised  cotton. 

(b)    CASES  DEALING  WITH  EXECUTIVE  ACTIVITIES. 

(1)  In  Aronson  v.  Mutual  Life  Ins.  Co.  of  New  York, 
313  111.  App.  35,  38  N.E.  2d  97G  (being  the  same  court 
which  decided  Johnson  v.  Mutual  Life  Insurance  Co.,  cited 
by  plaintiff  and  discussed  hereinbefore),   a  judgment  in 
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favor  of  the  insured  was  reversed  on  the  ground  that  a 
verdict  should  have  been   directed  for   the   Mutual  Life 
Insurance  Company  of  New  York. 

The  insured  had  been  afflicted  for  several  years  with 
chronic  osteo-arthritis,  accompanied  with  pain  and  some 
rigidity.  The  company  had  allowed  him  total  and  perma- 
nent  disability   benefits   therefor    over   a   period    of   five, 
years. 

The  evidence  showed  that  the  insured  was  not  illiterate, 
and  that  he  possessed  business  and  managerial  experience, 
and  that,  as  the  part  owner  and  operator  of  an  apartment 
hotel,  he  collected  rents,  made  bank  deposits,  drew  checks, 
met  tradesmen,  and,  generally,  successfully  and  profitably 
managed  the  business. 

(2)  In  Metropolitan  Life  Ins.  Co.  v.  Alston,  248  Ala. 
671,  29  So.  2d  233  (and  plaintiff  cites  a  case  from  Ala- 
bama), it  was  held  that  the  insured,  as  a  matter  of  law, 
was  not  totally  disabled,  although  he  was  afflicted  mth 
coronary  thrombosis  and  was  suffering  pain,  because  it 
appeared  from  the  evidence  that  he  continued  to  serve  as 
chairman  of  the  board  of  directors  of  a  company,  and  to 
preside  at  board  meetings  and  to  perform  advisory 
functions. 

(3)  In  Thigpen  v.  Jefferson  Standard  Life  Ins.  Co.,  204 
N.C.  551,  168  S.E.  845,  it  was  also  held  that  the  insured 
was  not  disabled,  as  a  matter  of  law,  because,  while  his 
ailments  prevented  him  from  continuing  to  care  for  his 
farm,  he  did  serve  as  a  township  tax  lister,  and  as  a  mem- 
ber of  the  county  school  board,  and  as  a  county  court 
crier. 
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(e)   CASES   DEALING   WITH    BOTH    FARM    MANAGEMENT  AND   EXECUTIVE 
ACTIVITIES. 

(1)  In  Cobb  V.  Mutual  Life  Ins.  Co.  of  Neiv  York,  151 
Pa.  S.654,  30  A. 2d  611  (and  plaintiff  cites  a  case  from  this 

.court),  a  judgment  in  favor  of  the  insured  was  reversed 
on  the  ground  that  a  verdict  should  have  been  directed  for 
■  the  Mutual  Life  Insurance  Company  of  New  York. 

The  insured  had  been  afflicted  with  hypertrophic  arthri- 
tis and  other  ailments,  accompanied  with  pain.  The  com- 
pany had  allowed  him  total  and  permanent  disability 
benefits  therefor  over  a  period  of  five  years. 

The  evidence  established  that  the  insured  continued  to 
operate  a  farm,  with  a  superintendent  and  additional  help, 
and  that  he  continued  to  serve  as  a  director  of  a  bank  and 
to  attend  the  board  meetings  although  he  was  unable  to 
perform  manual  labor,  and  although  his  doctors  expressed 
the  opinion  that  he  was  unable  to  follow  any  occupation, 
the  court  said: 

a*  *  *  jj^  ^^^^^  j^g  Yias  carried  on  his  farm  and  the 
various  activities  connected  therewith  without  inter- 
ruption, and  has  attended  the  meetings  of  his  bank 
board.  It  is  not  essential  that  he  should  do,  or  be 
able  to  do,  everything  necessary  to  be  done  in  the 
conduct  of  this  enterprise  (citing  authority).  But  his 
own  testimony  discloses  that  he  did,  and  had  the  abil- 
ity to,  perform  a  substantial  and  essential  part  of  the 
duties  incident  thereto,  even  though  he  could  not  do 
manual  labor."  (30  A.  2d  614.) 

(2)  In  New  York  Life  lus.  Co.  v.  Howard,  63  Ga.  App. 
865,  12  S.E.  2d  394,  tlie  court  which  decided  several  cases 
cited  by  plaintiff'  held  that  the  insured,  as  a  matter  of  law, 
was   not  totally   disabled   from    a  heart   condition   which 
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required  him  to  desist  from  physical  duties  on  his  farm, 
and  which,  according  to  the  medical  testimony  should 
require  him  to  desist  from  all  work,  because  the  evidence 
established  that  he  served  as  an  executor  of  an  estate, 
and  as  a  member  of  his  state's  General  Assembly,  and 
that  he  managed  his  farm,  and  for  the  additional  reason 
that  the  evidence  did  not  show,  either  that  his  earnings 
were  diminished  or  that  he  desisted  from  a  substantial 
part  of  his  total  duties, 

(3)  Azevedo  v.  Mutual  Life  Ins,  Co.  of  New  York, 
308  Mass.  216,  31  N.E.  2d  559,  a  judgment  for  the  com- 
pany was  affirmed.  The  evidence  showed  that,  by  reason 
of  impaired  action  in  the  insured's  right  arm,  it  was 
impossible  for  him  to  continue  to  milk  his  cows,  plow  his 
land,  etc.,  but  that  he  did,  with  the  assistance  of  additional 
employees,  buy  and  sell  cows  and  farm  produce,  and  man- 
age tlie  operations  of  his  farm  and  dairy,  and  serve  as  a 
director  of  a  milk  distributing  organization. 

4.      The  Theory  of  Common  Core  and  Prudence  Is  Not  Applicable 
Here. 

By  his  contention  that  the  law  does  not  require  an 
insured  to  work  at  peril  of  his  health,  or  if  performance 
entails  pain  and  suffering  which  persons  of  ordinary  for- 
titude would  not  be  willing  to  endure  (Br.  37,  38),  plain- 
tiff seeks  to  invoke  the  "common  care  and  prudence" 
doctrine,  recognized  in  some  jurisdictions,  and  which  had 
its  origin  in  cases  where  the  insured  did  not  work  and 
was  held  to  be  justified  in  desisting  from  work  upon  i)roof 
that  if  he  worked  he  would  jeopardize  his  life  or  his 
health. 
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Some  courts  refuse  to  recognize  the  theory.  Others 
recognize  it,  but  apply  it  only  when  it  appears  affirma- 
tively that  tlie  insured  abandoned  work.  Others  recognize 
and  apply  it  when  it  is  shown  that  the  insured  attempts 
to  work  but  is  unsuccessful  in  performance.  None  apply 
it  when  the  insured  follows  his  own  or  some  other  remu- 
nerative occupation. 

Plaintiff  cites  a  number  of  cases  in  which  the  theory 
was  recognized  and  applied,  or  at  least  considered  in  the 
determination  of  the  issues.  These  cases  may  be  grouped, 
as  follows: 

(1)  Cases  where  it  appears  that  the  insured  actually 
abandoned  work:  Aetmi  Life  Ins.  Co.  v.  Davis,  Millis  v. 
Continental  Life  Ins.  Co.;  Fitzgerald  v.  Globe  Indemnity 
Co.;  and  Massachusetts  Bonding  S  Ins.  Co.  v.   Worthy. 

(2)  Cases  where  it  appears  that  the  insured  attempted, 
but  failed,  to  conduct  his  own  occupation :  Massachusetts 
Bonding  S  Ins.  Co.  v.  Worthy,  and  Aetna  Life  IntS.  Co.  v. 
Norman. 

(3)  Cases  where  the  insured  was  unable  to  walk  or  to 
attend  to  his  own  personal  affairs,  Aetna  Life  Ins.  Co.  v. 
Norman,  and  cases  where  the  insured  was  able  to  attend 
to  his  own  personal  affairs,  but  was  unable  to  attend  to 
the  aifairs  of  his  occupation,  Fitzgerald  v.  Globe  Indem^ 
nity  Co. 

(4)  Cases  where  the  insured  was  afflicted  with  pul- 
monary tuberculosis,  which  is  a  disease  that,  as  a  matter 
of  common  knowledge,  is  seriously  aggravated  by  activity, 
such  as,  Aetna  Life  Ins.  Co.  v.  Davis,  and  Millis  v.  Con- 
tinental Life  Ins.  Co.,  as  well  as  U.  S.  v.  Lawson  and  U.  S. 
V.  Sligh  (Br.  54). 
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(5)  Cases  where  tlie  insured  made  unsuccessful  efforts 
to  perform  odd  jobs,  such  as  Aetna  Life  Ins.  Co.  v.  Davis; 
Temples  v.  Prudential  Life  Ins.  Co.  of  America;  Wright 
V.  Prudential  Ins.  Co.  of  America;  and  Millis  v.  Conti- 
nental Life  Ins.  Co.,  as  well  as  Equitable  Life  Assur.  Soc. 
V.  Boyd  (Br.  46,  54). 

Although  the  Supreme  Court  of  Arizona  has  not  ex- 
pressly adopted  the  "common  care  and  prudence"  theory, 
it  has,  in  Equitable  Life  Assur.  Soc.  v.  Boyd,  supra, 
quoted  from  a  federal  decision  where  the  doctrine  was 
applied.  However,  in  the  Arizona  case,  a  judgment  for  an 
insured  nightwatchman  for  total  disability  benefits  was 
affirmed  because  he  didn't  work  with  reasonable  regular- 
it}^  and  his  scattered  efforts  to  hold  down  odd  jobs  were 
futile,  and  in  the  federal  case  mentioned,  the  insured  had 
died  from  pulmonary  tuberculosis,  and  the  medical  testi- 
mony was  tliat  his  activities  had  substantially  impaired 
his  health  and  had  actually  tended  to  shorten  his  life. 

It  is  true  that  Dr.  J.  H.  Patterson  expressed  the  opinion 
that  Mr.  Hughes  \vas  totally  and  permanently  disabled 
(R.  95),  and,  as  indicated  by  his  remarks  set  forth  on 
page  29  of  appellant's  brief,  he  based  this  opinion  upon 
his  belief  that  activity  would  "irritate  .the  conditions 
present  there  and,  naturally,  would  cause  more  pain,"  (R. 
9'3,  99).  It  is  likewise  true  that  Dr.  H.  L.  Goss  stated  that 
hypertrophic  arthritis  is  a  common  condition  in  men  past 
fifty  years  of  age,  many  of  whom  continue  to  work  (R.  79, 
80),  and  that  Dr.  Patterson  found  plaintiff  to  be  an  active 
man,  mentally  alert,  organically  sound,  and  free  from  ail- 
ments other  than  arthritis  (R.  100).  Moreover,  plaintiff 
testified,  as  follows : 
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*'Q.  Well,  then,  aside  from  the  pain,  you  don't 
know  of  anything  tliat  is  the  matter  with  you,  phys- 
ically or  mentally,  do  you? 

A.     No,  I  don't."  (k  196) 

Cases  holding  that  one  who  is  engaged  in  his  customary 
occupation,  or  in  some  other  occupation  or  activities,  is 
not,  as  a  matter  of  law  totally  disabled,  even  though  his 
work  be  accompanied  with  pain,  include:  Ireland  v. 
Mutual  Life  Ins.  Co.  of  New  York,  ante;  Cleveland  v.  Sun 
Life  Assur.  Co.  of  Canada,  ante;  New  York  Life  Ins.  Co. 
V.  Howard,  ante;  Aronson  v.  Mutuxil  Life  Ins.  Co.  of  New 
York,  ante;  Metropolitan  Life  Ins.  Co.  v.  Alston,  ante; 
Stewart  v.  Pioneer  Pyramid  Life  Ins.  Co.,  177  S.C.  132, 
180  S.E.  889,  and  Lyle  v.  Reliance  Ins.  Co.  of  Pittsburgh, 
Pa.,  197  Ark.  737,  124  S.W.  2d  958.  Excepting  the  Howard 
and  the  Alston  cases  which  deal  with  heart  conditions,  and 
the  Lyle  case  which  deals  with  rheumatism,  the  foregoing 
involve  arthritis.  (The  Lyle  case  is  from  Arkansas,  as  are 
the  cases  of  John  Hancock  Mutual  Insurance  Co.  v.  Mag- 
ers,  and  Mutual  Life  Ins.  Co.  v.  Dowdle,  cited  along  with 
six  other  Arkansas  decisions,  by  plaintiff,  and  discussed 
hereinbefore.) 

Cases  holding  that  the  testimony  of  a  physician  to  the 
effect  that  the  insured  is  totally  and  permanently  disabled 
is  without  probative  value  when  the  evidence  shows  that 
the  insured  is  actually  pursuing  an  occupation  with  reason- 
able regularity,  include:  Cobb  v.  Mutual  Life  Ins.  Co.  of 
New  York,  ante;  Thigpen  v.  Jefferson  Standard  Life  Ins. 
Co.,  ante;  Cleveland  v.  Sun  Life  Assur.  Co.  of  Canada, 
ante;  Deadrich  v.  United  States,  74  F.2d  619;  and  United 
States  V.  Baker,  (CCA.  9),  73  F.2d  691. 


18 
The  following  remarks  from  the  opinion  of  the  Supreme 
Court  of  South  Carolina  (and  plaintiff  has  cited  the  South 
Carolina  case  of  Caldwell  v.  Volunteer  State  Life  Ins.  Co., 
which  is  discussed  hereinbefore),  are  apropos: 

**In  the  present  case  the  plaintiff's  own  statement  of 
his  claim  of  total  disability  consists  of  assertions  in 
general  terms  of  his  pains  and  sufferings ;  but  he  con- 
tinues at  his  work.  The  only  evidence  upon  which 
plaintiff  could  rely  to  take  the  case  to  the  jury  was 
the  assertion  of  the  doctor  of  his  opinion  that  plain- 
tiff is  totally  and  permanently  disabled.  We  have 
seen  by  the  decisions  of  our  own  Supreme  Court  that 
such  medical  opinion  evidence,  in  the  light  of  the 
undisputed  facts,  has  no  probative  value.  There  is 
authority  from  other  jurisdictions  and  from  the 
United  States  Supreme  Court  sustaining  the  position 
taken  by  our  Supreme  Court."  (180  S.E.  893). 

As  stated  by  the  Supreme  Court  of  Arizona,  in  Cope  v. 
Southern  Pac.  Co.,  66  Ariz.  197,  204,  185  P.2d  772,  777: 
*'In  Steele  v.  Kansas  City  Southern  Ry.  Co.,  265  Mo. 
97,  175  S.W.  177,  181,  it  is  said:  '*  *  *  We  are  not 
bound,  even  as  an  appellate  court,  to  believe  a  mere 
witness  in  a  case  when  it  appears  from  conclusive 
physical  facts  or  otherwise  patently  that  such  Apt- 
ness is  either  perjured  or  clearly  mistaken.  *  *  *' 
To  this   observation   we   wholeheartedly   subscribe." 

5.      The    Theory    of    Income    from    Capital   Investments   Is   Not 
Applicable. 

In  his  specification  of  error  (Br.  12),  and  throughout 
his  argument,  and  specifically  under  a  separate  heading 
(Br.  40  to  43),  plaintiff'  urges  that  the  increases  in  his 
land,  livestock  and  income  throughout  the  six-year  period 
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for  which  he  claims  total  disability  benefits,  amount  to  a 
ictiirn  on  his  invested  capital  and  do  not  constitute  the 
fruits  of  his  industry  and  activities.  This  is  obviously  his 
chief  contention  on  this  appeal. 

Plaintiif  cites  Anair  v.  Mutual  Life  Ins.  Co.  of  New 
York,  which  is  a  clear  case  of  return  on  capital  invested, 
in  that  the  insured,  by  reason  of  nervous  and  mental 
afflictions,  was  unable  to  concentrate  or  to  continue  her 
law  practice,  and  so  abandoned  her  usual  occupation  and 
acquired  a  small  apartment  house  which,  with  virtually 
no  management,  returned  her  some  income. 

Other  clear  cases  of  capital  investment  cited  by  plaintiff 
are  Mercantile  Commerce  Bank  d  Trust  Co.  v.  Equitable 
Life  Assur.  Soc,  and  Comfort  v.  Travelers  Ins.  Co.,  in 
each  of  which  it  appeared  that  the  insured  received  salary 
as  president  of  a  corporation  by  way  of  distribution  of 
earnings  rather  than  by  way  of  compensation.  The  same 
idea  prevails  in  Lorentz  v.  Aetna  Ins.  Co.,  where  busi- 
nesses were  conducted  by  employees  on  salaries  and  com- 
missions, and  in  Bubany  v.  New  York  Life  Ins.  Co.,  where 
income  was  received  from  rental  properties  and  invest- 
ments. 

Boughton  v.  Mutual  Life  Ins.  Co.,  Pacific  Mutual  Life 
Ins.  Co.  V.  McCrary,  and  Hoover  v.  Mutual  Trust  Life 
Ins.  Co.,  do  deal  with  farm  operations  and  the  income  de- 
rived therefrom,  but  in  the  Boughton  and  McCrary  cases, 
the  farms  were  operated  through  the  media  of  tenant 
farmers,  employees  and  relatives,  and  in  the  Boughton 
case,  the  cattle  business  was  virtually  abandoned  and  350 
acres  of  farm  land  were  lost  on  tax  sales,  and  in  the 
McCrary  ease,  the  insured  gave  no  personal  attention  to 
the  farming  operations.  In  the  Hoover  case,  it  appeared 
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that  the  insured  merely  gave  directions  to  four  employees, 
and  the  court  said  that  such  slight  mental  exertions  did 
not  amount  to  an  occupation. 

Although  the  court  said  in  the  Anair  case  that  ''a  test" 
of  total  disability  is  whether  the  insured  would  be  able  to 
procure  employment  in  the  open  labor  market  in  the  same 
capacity  in  which  he  is  managing  his  investments  (Br. 
42),  it  did  not  say  as  plaintiff  urges  (Br.  40),  that  such 
would  be  "the  test"  of  total  disability.  Such  "a  test" 
would  not  be  applicable  to  a  farm  owner  and  operator 
who  is  capably  handling  liis  own  profitable  agricultural 
pursuits  and  other  activities.  If  it  were  applicable,  then 
there  is  no  evidence  upon  which  a  jury  could  reach  a  con- 
clusion that  plaintiff  could  not  obtain  such  employment, 
and  it  is  axiomatic  that  a  verdict  cannot  be  predicated 
upon  speculation,  surmise  or  conjecture.  On  the  other 
hand,  there  is  uncontradicted  competent  evidence  that 
plaintiff  did  manage  the  investments  and  affairs  of  others, 
and  that  he  did  so  capably  and  efficiently. 

Plaintiff'  concedes  that  the  evidence  shows  that  he  has 
served  on  the  school  board,  continuously,  and  on  the 
Council  of  the  Salt  River  Valley  Water  Users  Association, 
continuously,  and  as  the  Administrator  of  an  intestate's 
estate,  and  on  behalf  of  a  nonresident  sister  in  the  acqui- 
sition and  operation  of  a  farm  (Br.  19  to  22;  30,  46),  but 
he  argues  that  each  and  all  of  these  activities  have  been 
performed  in  a  perfunctory  manner. 

With  respect  to  his  services  on  the  school  board,  his 
own  testimony  shows  that  the  school  district  operates  two 
schools,  tliat  the  school  board  passes  upon  leases,  building 
projects,  transportation,  operating  budgets,  and  deter- 
mines  all   school   and    school   district    policies,    and   that 
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plaintiff  is  the  president  of  the  school  board,  and  that  he 
presides  at  the  meetings,  signs  the  minutes,  and  that  he 
.signs  all  checks  for  purchases  and  expenditures  of  the  dis- 
trict (R.  112  to  122).  According  to  his  witnesses.  Painter 
(a  member  of  the  school  board),  and  Lynd  (Rural  Super- 
visor), the  school  building  program  and  the  district 
budgets  and  all  matters  pertaining  to  the  district  are 
taken  up  with  plaintiif,  and  that  plaintiff  is  capable  of 
handling  the  school  district  affairs  (R.  217,  228,  229). 
Indeed,  he  nmst  be  capable  of  doing  so,  for  he  majored 
in  education  in  normal  schools,  and  was  trained  to  be  a 
teacher  (R.  111). 

With  respect  to  his  services  on  the  thirty-man  law  mak- 
ing Council  of  the  Salt  River  Valley  Water  Users  Associ- 
ation, his  own  testimony  shows  that  he  is  the  vice-chair- 
man, and  until  recently  was  the  chairman  of  the  Council, 
that  he  attended  and  presided  over  regular  and  special 
meetings  of  the  Council,  and  that  he  made  the  motor  trips 
to  the  various  dams  in  the  Salt  River  Valley  Water  Users 
Project  to  inspect  the  same  (R.  191  to  194,  197,  198). 
According  to  his  witness  Freestone,  plaintiff  has  attended 
most  of  the  Council  meetings,  and  is  a  capable  member 
of  that  body  (R.  226,  227).  The  testimony  of  plaintiff  also 
establishes  that  in  the  latter  part  of  1941,  and  the  early 
part  of  1942,  he  served  on  a  special  labor  committee,  and 
went  to  Washington,  D.  C,  as  an  accredited  representa- 
tive of  the  Association  to  settle  tax  problems  with  the 
government  (R.  194,  198  to  200). 

The  Salt  River  Valley  Water  Users  Association  is  an 
organization  of  farmers,  operating  a  water  and  electric 
system  for  the  supply  of  irrigation  water  and  power  in 
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central  Arizona.  The  lands  served  by  the  Association  com- 
prise approximately  250,000  acres.  The  Association  oper- 
ates five  large  storage  dams,  two  diversion  dams,  eight 
hydroelectric  plants,  one  steam  plant,  one  diesel  plant, 
1400  miles  of  canals  and  laterals,  hundreds  of  miles  of 
power  lines,  two  hundred  deep  well  pumps,  and  other 
plants  necessary  for  the  operation  of  a  water  and  electric 
utility.  Reynolds  v.  Salt  River  Valley  Water  Users  Asso- 
ciation, (CCA.  9),  143  F.2d  863. 

Passing  to  the  evidence  with  respect  to  plaintiff's  serv- 
ices as  the  administrator  of  a  decedent's  estate,  it  is  to 
be  noted  that  while  he  contends  that  his  attorney  did  all 
the  work,  he  admits  that  he  duly  qualified  and  served 
under  court  appointment,  and  that  he  submitted  to  the 
probate  court  a  verified  account  of  his  services  with  a 
request  for  compensation  in  excess  of  the  usual  admin- 
istrator's fees,  for  extraordinary  services  performed  by 
him  in  the  administration  of  the  estate   (R.  184  to  187). 

A  pretty  fair  indication  of  his  capacities  to  manage  the 
agricultural  affairs  for  others  is  to  be  found  in  the  fact 
that,  not  only  does  he  lease  185  acres  of  his  own  land,  and 
executes  the  leases  and  arranges  for  irrigation  of  such 
land  (R.  124,  138  to  143),  but  he  has  handled  a  forty-acre 
farm  for  a  nonresident  sister,  and,  in  so  doing  has  adver- 
tised it  for  leasing  and  has  arranged  to  have  it  cultivated, 
planted,  and  cared  for,  and  for  the  grain  raised  thereon 
to  be  stored  and  sold  (R.  143  to  145,  166,  167). 

Plaintiff  argues  that  he  did  all  of  the  farm  work  and 
supervision  before  he  contracted  arthritis,  and  that  since 
that  time  he  has  hired  others  to  do  it  for  liim.  He  also 
argues  that  his  steady  income  from  the  farm  operations 
is  traceable  to  increased  prices  for  farm  produce.  These 
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arguments  are  pure  assumptions,  and  are  not  borne  out 

by  his  testimony. 

Plaintiif  concedes  that  his   usual   occupation  has  been 

that  of  farming  and  farm  management,  as  stated  in  his 

application  for  the  insurance  policy  (Br.  7,  31,  40;  R.  110, 

111),  but  his  brief  states: 

''Before  becoming  disabled,  the  insured  gave  these 
farms  a  most  active  and  efficient  management,  but 
since  that  time  he  had  become  less  active  so  that  his 
management  was  much  less  efficient"  (Br.  31). 

Plaintiff  concedes  that  he  is  better  off  financially  than 
before  he  developed  arthritis  (Br.  20;  R.  145,  207),  and 
that: 

"The  evidence  also  showed  the  farm,  so  being  oper- 
ated, to  earn  a  substantial  income"  (Br.  34). 

These  circumstances  do  not  indicate  that  the  manage- 
ment was  less  efficient.  Nor  can  the  increase  in  income  be 
explained  as  the  result  of  increased  prices,  because  farm 
costs  had  also  increased,  and  plaintiff  had  acquired  more 
acreage  and  more  livestock. 

As  far  as  farm  help  is  concerned,  the  record  doesn't 
justify  any  conclusion  that  conditions  have  changed  mate- 
rially. Plaintiff's  wife  is  afflicted  with  rheumatism  (R. 
152),  He  has  at  liis  farm  foreman,  and  witli  wlioin  lie  dis- 
cusses crop  changes  (R.  133),  the  same  man  who  has  been 
working  on  the  farm  since  before  plaintiff  developed 
arthritis,  and  he  has  always  used  help  in  his  dairy  oper- 
ations, even  before  such  have  obtained  their  present  mag- 
nitude (R.  109,  125;  128  to  131). 

It  is,  no  doubt,  true,  as  he  has  testified,  that  he  avails 
himself  of  "custom  labor''  to  till  the  soil  and  to  harvest 
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the  crops,  but,  as  his  witness.  Savior,  states,  this  is  cus- 
tomary in  farm  operations  in  the  Salt  River  Valley  (R. 
233,  234). 

That  plaintiti  is  the  manager  and  supervisor  of  his 
farm  operations  is  clear  from  the  facts  that  he  keeps  the 
farm  books  and  records,  and  himself  makes  all  of  the 
entries  therein  (R.  155  to  15S),  and  that  he  borrows 
money,  signs  notes,  mortgages  and  loan  applications,  and 
discharges  such  obligations  (E.  138,  163.  164.  167:  ISl  to 
183).  and  that  he  pays  all  of  the  bills  as  the  same  become 
due,  pursuant  to  statements  submitted  to  him  (R.  204). 
The  bills  are  paid  by  checks  drawn  by  him  (Br.  21),  upon 
two  separate  bank  accoimts  which  he  maintains,  and 
wherein  he  makes  all  deposits  (R.  152).  As  to  his  most 
active  bank  accomit,  it  is  interesting  to  note  that  he  testi- 
fied, as  follows: 

"Well,  1  tliiuk  on  tlie  A'alley  Bank  that  at  different 
times  there  was  money  deposited  over  there  for  me 
tJmt  I  didn't  personally  make  myself.  *  *  *."  (R. 
159). 

These  aspects  of  Ms  operations  are  close  to  those  of  the 
insured  who  was  held,  as  a  matter  of  law,  not  to  have 
been  totally  disabled,  in  Ireland'  i\  Mutual  Life  Ins.  Co., 
ante,  and  wliich  are  set  out  in  the  opinion,  as  follows: 

"And  in  this  connection,  plaintitf,  under  cross-exam- 
ination, testified:  'We  operate  these  two  farms,  you 
might  say.  as  a  partnership,  since  we  file  a  joint 
income  tax*:  that  one  bank  account  in  his  name  was 
kept  in  the  Bank  of  Mt.  Olive:  that  all  deposits  were 
put  into  that  account,  and  all  expenditures  were  paid 
by  check  dra^^^l  on  that  accomit :  and  that,  in  his  lan- 
guage, '1  wrote  and  signed  the  checks  for  the  farm 
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and  whenever  the  necessity  arose  I  applied  to  the 
bank  and  borrowed  money.  My  principal  duties  were 
to  provide  funds  for  tlie  operation  of  the  farm.  I 
have  already  testified  that  I  did  the  banking  busi- 
ness, looked  after  the  deposits  and  loans  with  the 
Bank  of  Mt.  Olive'."  (38  N.E.  2d  208). 

Plaintiff's  testimony  discloses  that  lie  lias  operated  his 
tractor  on  a  few  occasions,  even  as  recently  as  the  sum- 
mer of  1948  (R.  135,  136),  and  that  he  has  purchased  seed, 
livestock  and  land  (R.  133,  134,  161,  168,  170,  172,  173,  178, 
189),  and  that  he  has  borrowed  grain  (R.  168,  169),  and 
that  he  has  arranged  for  servicing  and  demonstrating  his 
dairy  equipment,  and  for  trading  old  for  new  equipment 
(R.  135,  171,  178). 

Plaintiff's  testimony  also  reveals  that  he  has  done  and 
is  doing,  continuously,  the  following  things  amongst 
others : 

1.  Pays  taxes  on  the  land  (R.  160) ; 

2.  Sells  the  grain  raised  on  the  land  (R.  148  to  151; 
189); 

3.  Stores  seed  and  grain  for  future  use,  and  had 
1,200  sacks  of  grain  in  storage  at  the  time  of  trial 
(R.  145,  150) ; 

4.  Purchases  farm  supplies  and  equipment,  and  ar- 
ranges for  repairs  of  machinery  (R.  164  to  167; 
171;  175  to  181); 

5.  Hires  and  pays  the  farm  hands  (R.  125,  126,  130) ; 

6.  Arranges  and  pays  for  irrigating,  cultivating  and 
seeding  the  land.  (R.  159,  166,  169,  170;  172  to 
174;  176,  179,  188); 
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7.  Arranges  and  pays  for  cutting  hay,  threshing 
grain,  bailing  hay,  and  hauling  of  grain  and  hay 
(R.  136,  137,  161,  162,  165,  166,  168,  170;  175  to 
178;  180  to  183); 

8.  Sells  milk  to  Borden's  Creamery,  and  takes  up 
dairy  problems  with  the  creamery.  He  looks  over 
the  monthly  statements,  accepts  checks  in  the 
amounts  of  $800.00  to  $1,000.00  per  month,  and 
deposits  such  proceeds  (R.  145  to  148;  207). 

Plaintiff  has  been  able  to  drive  his  automobile  and  his 
pick-up  truck  on  occasions,  and  to  take  day-long  motor 
trips  to  northern  Arizona  and  to  California  (R.  104,  131, 
132,  191). 

Plaintiff's  farms,  and  his  sister's  farm,  and  his  dairy, 
and  the  school  board,  and  the  Council  of  the  Salt  River 
Valley  Water  Users  Association  didn't  run  themselves. 
There  is  no  evidence  that  others  could  take  credit  for  such 
successful,  profitable  and  continuous  operation,  nor  that 
his  own  income  and  profits  were  derived  from  invested 
capital.  All  of  these  properties  and  activities  were  under 
his  constant  supervision,  and  the  only  reasonable  infer- 
ence which  can  be  drawn  from  the  evidence  is  that  their 
success  and  profits  were  attributable  to  his  own  energies 
and  capabilities  while  he  was  conducting,  with  reasonable 
continuity  and  for  compensation,  gain  and  profit,  his  own 
occupation  and  other  occupations  in  which  he  might  rea- 
sonably be  expected  to  engage,  within  the  test  relied  upon 
in  his  argument  (Br.  12). 
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CONCLUSION 

No  evidence  nor  medical  opinion  whatsoever  was  intro- 
duced, or  even  offered  at  the  trial,  to  show  or  tending  to 
show  that  plaintiff  was  totally  and  permanently  disabled 
on  February  1,  1942.  If  it  be  assumed  that  there  was  evi- 
dence that  he  was  so  disabled  at  the  time  of  trial  in 
October,  1948,  such  evidence  would  not  tend  to  show  such 
condition  six  years  earlier,  Light  v.  Connecticut  Gen.  Life 
Ins.  Co.,  ante.  This  principle  is  peculiarly  applicable,  in 
view  of  plaintiff's  contention  that  his  arthritis  has  become 
progressively  worse  during  the  years  for  which  he  seeks 
to  obtain  total  disability  benefits. 

Plaintiff's  unexplained  delay  for  many  years  before 
instituting  suit,  is  a  circumstance  tending  to  show  that  he 
was  not  totally  disabled  as  contemplated  by  the  policy. 
Hicks  V.  Mutual  Life  Ins.  Co.  of  New  York,  (CCA.  4), 
83  F.2d  275,  c.d.  299  U.S.  563,  57  8C  25,  81  L.ed.  414, 
305  U.S.  564,  59  SC  54,  83  L.ed.  355 ;  Deadrich  v.  United 
States,  ante. 

Plaintiff  testified  that  he  submitted  to  defendant  as 
proof  of  total  disability,  everything  that  defendant  asked 
for — nothing  else — and  did  not  disclose  anything  so  sub- 
mitted other  than  some  x-rays  which  were  taken  several 
years  earlier  (R.  59,  60). 

Therefore,  plaintiff'  wholly  failed  to  show  that  he  is 
entitled  to  demand  total  disability  benefits  under  the 
policy. 

Furthermore,  plaintiff"  wholly  failed  to  show  that  he  is 
entitled  to  receive  total  disability  benefits  under  the 
policy,  and  the  evidence  clearly  established  that,  as  a 
matter  of  law,  he  is  not  so  entitled. 
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Plaintiff  proved  that  he  is,  and  has  been  afflicted  with 
arthritis  accompanied  with  pain.  He  was  not  insured  by 
this  policy  against  either  condition.  He  also  testified  that 
he  is  not  so  physically  active  as  he  used  to  be.  He  was  not 
insured  against  such  condition. 

The  undisputed  evidence  establislied  that,  during  all  of 
the  time  for  which  lie  seeks  to  recover  total  disability  bene- 
fits, he  has  followed  the  very  same  occupations  which  he 
followed  before  he  developed  arthritis,  and  that  these  are 
the  occupations  for  which  he  was  trained  and  educated.  It 
is  impossible  to  conceive  wdiat  more  he  could  have  done, 
considering  his  age  and  position  in  life,  to  conduct  his 
usual  occupation,  or  any  other  suitable  occupation,  with 
reasonable  continuity  and  for  compensation,  gain  and 
profit. 

Both  the  Supreme  Court  of  Arizona  and  the  Ninth  Cir- 
cuit Court  of  Appeals  pay  large  respect  to  the  judgment 
of  the  trial  judge,  when,  after  observing  the  witnesses 
and  noting  all  matters  at  the  trial  which  are  not  capable 
of  record,  he  concludes  that  there  is  no  excuse  for  a  ver- 
dict save  for  the  defendant,  and  so  rules  by  such  a  direc- 
tion. Cope  V.  Southern  Pac.  Co.,  ante;  and  Deadrich  v. 
United  States,  ante. 

The  evidence  was  such  that  a  jury  could  not  properly 
return  a  verdict  for  plaintiff.  Had  the  jury  been  given  the 
case  and  returned  such  a  verdict,  the, same  would  have 
been  founded  wholh'^  upon  surmise  and  conjecture  con- 
trary to  undisputed  facts,  and  the  trial  court  would  have 
been  bound  to  have  set  it  aside.  Therefore,  it  would  have 
been  an  idle  gesture   to   so   submit   the   case.   For  these 
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reasons,   it   is   respectfully  submitted   that  the   judgment 
for  defendant  should  be  affirmed. 

Evans,  Hull,  Kitchel  &  Jenckes 
By  Norman  S.  Hull 
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The  Mutual  Life  Insurance  Company 
OF  New  York,  a  corporation. 

Appellee. 


APPELLANT'S  REPLY  BRIEF 


In  our  opening  brief  we  reviewed  the  evidence  in 
detail,  and,  we  think,  thoroughly  covered  the  law 
applicable  to  the  facts  in  this  case. 

Each  case  of  this  type  must  be  governed  by  the 
facts  as  shown  by  the  evidence.  Since  the  defendant 
in  its  brief  claims  that  the  plaintiff  himself  was  super- 
vising, managing  and  operating  his  farm  and  dairy, 
when  in  truth  he  was  not,  and  cites  certain  cases  which 
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Appellee. 


APPELLANT'S  REPLY  BRIEF 


In  our  opening  brief  we  reviewed  the  evidence  in 
detail,  and,  we  think,  thoroughly  covered  the  law 
applicable  to  the  facts  in  this  case. 

Each  case  of  this  type  must  be  governed  by  the 
facts  as  shown  by  the  evidence.  Since  the  defendant 
in  its  brief  claims  that  the  plaintiff  himself  was  super- 
vising, managing  and  operating  his  farm  and  dairy, 
when  in  truth  he  was  not,  and  cites  certain  cases  which 


hold  that  an  insured  who  does  such  work  is  not  totally 
and  permanently  disabled,  we  deem  it  proper  to  point 
out  the  inaccuracy  of  the  defendant's  statement  of  the 
evidence  and  the  great  difference  between  the  activi- 
ties of  the  various  insureds  in  the  cases  so  cited  by 
the  defendant,  and  what  was  done  by  the  plaintiff. 

Reference  to  defendant's  brief  will  be  indicated  by 
'^Br.",  and  the  transcript  of  record  as  *T.'* 

COMMENT  ON  DEFENDANT'S  STATEMENT  OF  THE  CASE. 

The  defendant  states  that  according  to  the  plain- 
tiff's physician,  the  plaintiff  was  an  active  man,  men- 
tally alert  and  organically  sound  (Br.  3).  This  is  an 
inaccurate  statement,  for  the  reason  that  the  testi- 
mony of  plaintiff's  attending  physician  as  a  whole 
shows  the  plaintiff  to  be  disabled  from  doing  any  work. 
The  word  "active"  is  a  vague  term.  If  a  man  is  not 
absolutely  helpless  in  bed,  but  is  able  to  feed  and  clothe 
himself,  he  can  be  said  to  be  active,  although  he  can- 
not do  any  work.  The  doctor's  testimony  was  that  the 
plaintiff  was  so  disabled  that  he  could  not  work  and 
that  any  attempt  to  do  so  was  highly  injurious.  No 
claim  was  made  during  the  trial  or  at  any  time  that 
the  defendant  was  not  sound  mentally. 

Opposing  counsel  assert  that  the  plaintiff  did 
various  things  in  connection  with  his  farm  and  kept 
his  land  under  cultivation  (Br.  3),  but  they  overlook 
the  fact  that  all  this  was  done  by  a  foreman  or  farm 
manager  and  other  workers.  The  plaintiff,  before  be- 
coming disabled,  supervised  the  operation  of  his  farm 


and  dairy  and  did  all  kinds  of  farm  work  himself  with 
the  aid  of  one  hired  man  (T  109),  but  after  becoming 
disabled  he  had  to  abandon  all  this  to  a  foreman  and 
others.  The  plaintiff  had  no  foreman  before  becoming 
disabled. 

The  defendant  endeavors  to  make  capital  of  the 
fact  that  the  plaintiff  had  quite  a  gross  income  and 
kept  his  own  books  (Br.  4).  This  fact  does  not  nega- 
tive total  and  permanent  disability  when  an  insured 
is  so  disabled  that  he  cannot  perform  the  substantial 
and  material  acts  of  an  occupation.  Numerous  cases 
cited  in  our  opening  brief  uphold  this  contention,  and, 
in  Erreca  v.  Western  States  Life  Ins.  Co.,  19  Cal.  (2d) 
388,  121  P  (2d)  689,  the  Supreme  Court  of  California, 
after  stating  that  the  magnitude  of  the  insured's  enter- 
prise and  his  income  therefrom  were  not  to  be  con- 
sidered in  determining  whether  or  not  the  insured 
was  totally  disabled  from  performing  remunerative 
work,  went  on  to  say,  with  reference  to  keeping  books 
of  farming  operations,  as  follows : 

'\  .  .  Secretarial  work  in  connection  with 
farm  operations  is  unimportant."  (Last  sen- 
tence, paragraph  numbered  7,  page  695,  121 
P  (2d). 

Comment  is  made  upon  the  fact  that  plaintiff 
acted  as  administrator  of  an  estate  (Br.  4).  This 
matter  was  covered  in  our  opening  brief,  but  the  evi- 
dence in  this  respect  is  that  the  attorneys  did  all  the 
work  (T.  208). 


Defendant  seeks  to  give  great  importance  to  the 
fact  that  plaintiff  was  a  member  of  a  rural  school 
board  and  a  member  of  a  water  users  counsel  (Br.  4). 
These  positions  were  honorary.  No  compensation  was 
received  for  being  on  the  school  board  which  met  most 
of  the  time  at  plaintiff's  home  because  of  his  crippled 
up  condition.  The  water  users  council  met  regularly 
four  times  a  year  to  pass  an  occasional  by-law.  Com- 
pensation was  $4.10  per  meeting.  The  council  is  the 
law  making  body  and  did  not  have  much  activity  (T. 
198).  The  Board  of  Governors  of  the  water  users  as- 
sociation, of  which  plaintiff  was  not  a  member,  is  the 
board  that  administers  and  runs  the  association  (T. 
198). 

Plaintiff's  trip  to  Washington,  D.  C,  as  pointed 
out  in  our  opening  brief,  so  adversely  affected  him  that 
he  had  to  stop  in  Kansas  City  where  he  was  very  ill 
and  confined  to  his  bed.  He  did  not  even  leave  his 
compartment  while  enroute  (T.  205-206). 

SUBDIVISION  1  OF  DEFENDANT'S  ARGUMENT  DISCUSSED. 

Defendant  states  that  inasmuch  as  there  is  no 
ambiguity  in  the  policy  in  question,  there  is  no  need 
for  construction  (Br.  6).  The  fact  remains,  however, 
that  the  courts  have  construed  the  words  "totally  and 
permanently  disabled"  as  used  in  an  insurance  policy 
not  to  mean,  as  their  literal  construction  would  re- 
quire, a  state  of  absolute  helplessness,  but  to  mean 
inability  to  perform  the  substantial  and  material  acts 


of  an  occupation  or  perform  them  in  the  usual  and 
customary  manner.  Accordingly,  there  is  room  for 
construction.  Where  words  of  a  contract  must  be 
construed,  it  is  the  universal  rule  of  law  that  the  words 
are  to  be  construed  most  strongly  against  the  one  who 
drew  the  contract. 

Prudential  Insurance  Co.  of  America  V.  Wolfe, 
cited  by  defendant  (Br.  6)  is  not  in  point.  This  was 
a  suit  on  a  group  policy  that  had  lapsed  sometime 
before.  The  undisputed  facts  were  that  during  the 
interim  the  insured  was  able  to  and  did  engage  in 
several  occupations  for  a  considerable  period  of  time 
after  ceasing  to  work  in  the  group  covered  by  the 
policy. 

In  Aronson  v.  Mutual  Life  Ins.  Co.  of  New  York, 
next  cited  by  defendant  (Br.  7,  11,  17),  the  insured 
had  some  arthritis  and  claimed  to  be  disabled,  but  the 
undisputed  facts  showed  that  the  insured  was  a  suc- 
cessful manager  of  an  apartment  hotel,  that  he  did 
a  great  amount  of  work,  took  out  a  janitor's  union 
card  under  an  assumed  name,  had  his  daily  routine 
about  his  work,  and  was  able  to  perform  it. 

In  the  Washington  case  of  Cleveland  V.  Sun  Life 
Insurance  Co.  of  Canada  (Br.  7,  11,  17),  the  facts 
are  that  the  insured  broker  after  his  claimed  dis- 
ability was  able  to  carry  on  his  business  about  as  well 
as  before.  In  two  and  a  half  months  he  made  an  eleven 
thousand  mile  automobile  trip  visiting  the  various 


national  parks  and  other  places.  He  drove  a  consider- 
able distance  each  day.  He  also  went  hunting,  fishing, 
played  golf  and  went  to  dances.  The  evidence  in  the 
case  at  bar  shows  that  Mr.  Hughes  could  not  do  any 
of  these  things.  In  this  Washington  case  the  insured's 
doctor  testified  that  while  insured  had  hypertropic 
arthritis  of  the  spine,  the  condition  of  the  insured  was 
prevalent  in  seventy-five  to  ninety  percent  of  men  fifty 
years  of  age,  that  the  condition  had  no  clinical  signifi- 
cance and  that  only  about  one  percent  of  persons  in 
the  insured's  condition  have  pain.  The  doctor  further 
testified  in  that  case  that  in  his  opinion  the  insured 
was  not  incapacitated  from  carrying  on  his  duties  with 
a  degree  of  success  and  was  not  disabled  with  any 
degree  from  earning  wages  or  profits  in  some  occu- 
pation or  gainful  pursuit.  Furthermore,  the  plaintiff's 
position  in  this  Washington  case  has  an  unsavory  odor. 
At  the  close  of  the  plaintiff's  case,  after  the  doctor 
had  so  testified  and  it  was  apparent  that  the  plaintiff 
would  lose  his  case,  his  counsel  prevailed  upon  the 
court  to  permit  him  to  re-open  the  case.  Thereupon, 
the  doctor,  who  was  in  the  court  room  and  heard  the 
discussion,  again  took  the  witness  stand  and  testified 
that  in  his  opinion  the  insured  was  totally  and  per- 
manently disabled. 

The  foregoing  cases  are  not  in  point,  for  the  reason 
that  although  the  insured  claimed  to  be  disabled,  the 
admitted  facts  and  other  undisputed  evidence  disclosed 
otherwise. 


DEFENDANT'S  SUBDIVISION  NO.  2  DISCUSSED. 

Opposing  counsel  seek  to  criticize  plaintiff  because, 
although  he  cited  sixty-nine  cases  he  quoted  from  only 
nine  (Br.  7).  Space  would  not  permit  us  to  quote  from 
all.  We  quoted  from  some  to  illustrate  certain  points. 
At  the  beginning  of  each  subdivision  of  our  brief, 
where  cases  were  cited,  we  gave  the  holdings  of  the 
decisions  there  cited,  under  the  belief  that  we  had  a 
right  to  assume  that  the  court  would  want  to  consult 
the  cases  rather  than  rely  on  excerpts  from  them. 

Defendant  attempts  to  distinguish  the  cases  in- 
volving farmers,  cited  in  our  opening  brief,  from  the 
case  at  bar  by  saying  that  in  those  cases  each  farmer 
was  found  to  be  wholly  unable  to  manage  his  farm 
and  was  also  found  to  have  abandoned  management 
to  others  (Br.  8,  9).  This  is  the  situation  in  the  case 
at  bar,  as  the  evidence  clearly  establishes  that  the 
plaintiff  was  so  crippled  up  that  he  could  only  take 
short  walks,  could  not  go  out  into  his  fields  or  super- 
vise the  operation  of  his  farm,  but  had  to  abandon 
management  thereof  to  a  foreman  and  the  farm  work 
to  others. 


8 
SUBDIVISION  NO.  3  OF  DEFENDANT'S  BRIEF  DISCUSSED. 

Defendant  relies  greatly  on  Ireland  v.  Mutual  Life 
Insurance  Co.  of  New  York  (Br.  10,  17,  24).  The 
insured  in  this  case  followed  his  occupation  after  the 
claimed  disability  about  the  same  as  he  had  before. 
The  insured  in  this  case  stated: 

*'My  principal  duties  were  to  provide  funds 
for  the  operation  of  the  farm."  (page  208, 
second  column,  38  S.E.   (2d). 

After  suffering  a  disability  the  insured  continued  to 
provide  these  funds  in  the  same  manner  as  before. 
In  addition  thereto  he  continuously  drove  his  auto- 
mobile and  his  truck  in  making  numerous  trips  to 
another  town  for  the  purpose  of  himself  marketing 
and  selling  livestock,  eggs,  tobacco,  cotton  and  other 
farm  products,  and  in  attending  sales  at  stock  yards 
and  the  tobacco  market.  He  drove  his  automobile  as 
much  as  twelve  hundred  miles  in  thirty  days.  He  was 
successfully  carrying  on  an  occupation.  Opposing 
counsel  in  their  discussion  of  the  case  disclose  only 
a  small  part  of  the  activities  of  the  insured. 

This  Ireland  case  is  from  North  Carolina.  We 
pointed  out  in  our  opening  brief  that  the  literal  or 
strict  construction  rule  of  interpretation  of  the  words 
"totally  and  permanently  disabled"  is  no  longer  sound 
law.  North  Carolina  is  one  of  the  states  which  has 
adhered  to  this  literal  or  strict  construction  rule.  The 
North  Carolina  Supreme  Court,  in  Bullock  v.  Mutual 
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Life  Insurance  Co.  of  Neiv  York,  200  N.C.  642,  158 
S.E.  185,  said  (1st  column,  page  187  S.E.) : 

"North  Carolina  has  been  classified  in  the 
decisions  of  the  various  courts  as  adhering  to 
the  strict  construction  of  such  contracts."  (in- 
surance contracts) 

Even  this  state  has  held  an  insured  to  be  totally  and 
permanently  disabled  when  disabled  to  about  the  same 
extent  as  the  plaintiff  in  the  case  at  bar,  as  shown  by 
some  citations  from  that  state  in  our  opening  brief. 

Light  V.  Conn.  General  Life  Insurance  Co.   (Br. 

11,  27)  is  not  in  point,  as  the  plaintiff  in  that  case 
was  insured  under  a  group  policy  against  disability 
in  the  particular  occupation  of  oil  field  worker.  Upon 
ceasing  to  work  for  the  oil  company  his  policy  was 
terminated  and  after  successfully  farming  for  some 
time  he  attempted  to  claim  that  he  had  therefore  be- 
come disabled  while  in  the  employ  of  the  oil  company. 

In  Metropolitan  Life  Insurance  Co.  V.  Alston  (Br. 

12,  17)  the  insured  after  becoming  afflicted  with  a 
heart  ailment  turned  over  management  of  his  realty 
interests  to  a  son,  but  continued  to  act  as  chairman  of 
the  board  and  chief  executive  officer  of  a  bank,  and, 
as  stated  by  the  court,  he  performed  his  responsible 
duties  in  the  usual  and  customary  way  and  received 
a  salary  of  $700.00  per  month.  He  had  even  been  pro- 
moted and  his  salary  increased.  The  gist  of  the  court's 
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ruling  is  that  if  an  insured  is  engaged  in  several  occu- 
pations and  gives  up  one  because  of  a  disability,  but 
is  able  to  carry  on  another  one  of  them  in  a  customary 
and  efficient  manner,  he  is  not  totally  disabled. 

In  Thigpen  v.  Jefferson  Life  Insurance  Co.  (Br. 
12,  17)  the  insured  was  able  to  follow  an  occupation 
though  not  his  usual  one.  The  first  headnote  to  this 
case  reads: 

''Insured  was  not  wholly  disabled  within  his 
disability  clause  of  his  life  insurance  policy  un- 
less he  was  prevented  from  pursuing  any  occu- 
pation for  remuneration  and  profit  and  not 
merely  the  duties  of  his  usual  occupation." 

This  Thigpen  case  is  also  from  the  strict  construction 
state  of  North  Carolina. 

Many  courts  hold  an  insured  to  be  totally  and  per- 
manently disabled  if  he  is  unable  to  perform  the  duties 
of  his  particular  occupation,  even  though  he  is  able 
to  perform  the  substantial  and  material  acts  of  some 
other  business  or  occupation.  These  cases  are  annotated 
in  paragraph  III,  c.l.,  149  ALR  40.  Also  see  Equitable 
Life  Assurance  Society  V.  Bomar,  (CCA  6th)  106  F 
(2d)  640,  and  Deckert  V.  Western  &  Southern  L.  Ins. 
Co.,  51  F.  Sup.  44. 

In  Cobb  V.  Mutual  Life  Insurance  Co.  of  New  York 
(Br.  13,  17)  the  insured  operated  his  farm  with  a 
foreman  prior  to  his  claimed  disability.  A  part  of  the 
insured's  business  was  racing  horses.  After  the  claimed 
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disability  his  farm  was  run  in  the  same  manner  as 
before,  and  the  insured  continued  to  attend  races  and 
race  his  horses  over  a  wide  territory,  driving  his  auto- 
mobile for  that  purpose.  His  own  testimony  disclosed 
that  he  did  perform  and  had  the  ability  to  perform 
an  essential  part  of  his  duties. 

In  New  York  Life  Ins.  Co.  V.  Howard  (Br.  13,  17) 
the  insured  carried  on  many  activities.  The  court  in 
its  opinion  said  that  it  did  not  appear  from  the  evi- 
dence in  sufficient  detail  what  insured  did  before  be- 
coming disabled.  The  court  further  said  not  only  did 
insured  not  desist  from  attending  to  his  farm  opera- 
tions or  performing  certain  duties  with  reference  to 
his  other  businesses,  but  he  undertook  other  duties, 
service  in  the  General  Assembly.  The  court's  decision 
was  not  unanimous.  The  dissenting  opinion  states  that 
the  jury  was  authorized  to  find  plaintiff  totally  and 
permanently  disabled. 

Azevedo  V.  Mutual  Life  Insurance  Co.  of  Neiv  York 
(Br.  14)  is  another  case  where  the  evidence  showed 
that  while  the  action  of  plaintiff's  right  arm  was  im- 
paired, he  did  perform  substantial  and  material  acts 
of  his  occupation  of  farming. 

These  cases  cited  by  defendant  illustrate  the  point 
that  even  though  an  insured  claims  to  be  disabled  if 
the  admitted  facts  and  other  undisputed  evidence  dis- 
closes that  he  works  and  is  able  to  work,  the  court  is 
justified  in  holding  the  insured  not  to  be  totally  and 
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permanently  disabled.  The  undisputed  evidence  in  the 
case  at  bar  is  that  the  plaintiff  does  not  work  and  is 
not  able  to  work,  but  merely  performs  a  few  trivial 
tasks  such  as  writing  checks. 

DEFENDANTS  SUBDIVISION  NO.  4  DISCUSSED. 

Defendant  claims  that  what  it  terms  the  ''common 
care  and  prudence  doctrine"  is  not  applicable  in  this 
case.  The  undisputed  evidence  of  the  plaintiff,  his  lay 
witnesses  and  his  doctor,  however,  is  that  the  plaintiff 
not  only  was  compelled  to  desist  from  working,  but 
even  when  he  attempted  to  work  or  drive  a  tractor, 
such  activities  inflamed  his  joints,  caused  him  to  be- 
come ill,  sick  at  the  stomach  and  caused  him  to  have 
to  take  treatments  and  go  to  bed.  Dr.  J.  H.  Patterson 
testified  that  endeavoring  to  work  irritated  the  plain- 
tiff's condition,  brought  on  inflamation  and  was  very 
harmful  to  him.  All  this  evidence  is  reviewed  in  our 
opening  brief. 

Defendant's  comment  on  the  testimony  of  Dr.  Goss 
to  the  effect  that  hypertropic  arthritis  is  a  common 
condition  in  men  past  fifty  years  of  age,  many  of  whom 
continue  to  work  (Br.  16)  does  not  give  a  fair  picture 
of  the  doctor's  testimony.  What  the  doctor  said  was 
(T.  80): 

''A.  They  have  some  form  of  arthritis. 
Hypertropic  form  may  not  eventuate  until  later 
on,  but  usually  men  around  fifty  on  up  have 
some  form  of  arthritis." 
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This  doctor,  however,  further  testified:   (82) 

"Q.  Dr.  Goss,  counsel  brought  from  you 
that  a  man  past  fifty  years  at  times  had  some 
arthritis.  Is  it  normal  or  ordinary  for  them  to 
have  any  such  arthritis  as  manifested  in  these 
pictures?  (of  the  plaintiff) 

''A.  I  would  think  not  so  to  such  extent  as 
shown  here." 

Dr.  Patterson  testified  that  Mr.  Hughes'  condition  was 
not  normal  for  a  man  of  his  age   ( 87 ) . 

Defendant  advances  the  theory  that  the  opinion 
evidence  of  a  physician  to  the  effect  that  the  insured 
is  totally  and  permanently  disabled  is  without  value 
when  the  undisputed  evidence  shows  that  the  insured 
is  actually  pursuing  an  occupation  with  reasonable 
regularity  (Br.  17).  Any  cases  so  holding  are  not 
applicable  here,  as  the  undisputed  testimony  of  plain- 
tiff's numerous  witnesses  other  than  doctors  conclu- 
sively discloses  that  the  plaintiff  ceased  to  work  in 
1935  and  has  been  unable  to  work  since  then,  and  is 
very  badly  crippled  up. 

The  defendant  seeks  to  distinguish  cases  involv- 
ing persons  afflicted  with  tuberculosis  from  the  case 
at  bar,  on  the  ground  that  such  a  disease,  as  a  matter 
of  common  knowledge,  is  seriously  aggravated  by 
activity  (Br.  15).  The  evidence  in  the  case  at  bar 
discloses  that  the  plaintiff's  arthritis  is  of  such  a  severe 
nature  that  activity  aggravates  his  disease  and  is 
harmful  to  him. 
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Defendant  quotes  at  length  from  a  South  Carolina 
case  (Br.  18).  The  citation  is  given  but  the  case  is 
not  named.  It  is  Stevmrt  v.  Pyramid  Life  Ins.  Co. 
This  case  points  out  that  the  only  evidence  upon  which 
the  plaintiff  could  rely  to  take  the  case  to  the  jury 
was  the  assertion  of  the  doctor  of  his  opinion  that  the 
plaintiff  was  totally  and  permanently  disabled.  The 
undisputed  facts  in  the  case  were  that  the  plaintiff 
was  able  to  work  and  did  continue  his  work.  The  court 
said  that  in  the  light  of  the  undisputed  facts,  the 
testimony  of  the  doctor  had  no  probative  value.  In 
the  case  at  bar,  however,  there  is  evidence  of  many 
witnesses  that  the  plaintiff  did  not  work  and  could  not 
work. 

In  Deadrich  V.  U.  S.  (Br.  17,  27,  28)  the  court  held 
that  the  insured  could  not  recover  on  the  theory  that 
he  was  totally  and  permanently  disabled  at  the  time 
of  the  termination  of  his  policy  eleven  years  before 
when  the  admitted  facts  showed  that  during  the  in- 
terim the  insured  was  able  to  follow  and  did  follow 
several  remunerative  occupations.  The  medical  testi- 
mony in  this  case  was  contrary  to  the  admitted  facts. 
To  the  same  effect  is  U.  S.  V.  Baker  (Br.  17). 

DEFENDANT'S  SUBDIVISION  NO.  5  DISCUSSED. 

We  feel  that  the  capital  investment  phase  of  the 
case  was  so  fully  covered  in  our  opening  brief  that 
it  is  unnecessary  to  reply  to  the  defendant's  comment 
on  it.  The  Errica  case  and  Hoover  v.  Mutual  Trust 
Life  Ins.  Co.,  225  Iowa  1034,  282  NW  781  also  well 
answer  the  defendant's  argument. 
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The  balance  of  defendant's  brief,  which  is  devoted 
to  a  discussion  of  the  plaintiff's  activities  contains 
many  inaccuracies  and  greatly  magnifies  these  activi- 
ties. Defendant  infers  that  plaintiff  is  running  the 
Salt  River  Valley  Water  Users  Association,  when  in 
fact  he  is  only  a  member  of  the  council,  the  function 
of  which  is  to  meet  only  four  times  a  year  to  occasion- 
ally pass  some  by-law.  The  assertion  is  made  that  the 
plaintiff  on  a  few  occasions  drove  a  tractor  when  the 
evidence  discloses  that  when  he  attempted  to  drive 
one  it  made  him  sick.  The  incident  about  the  tractor 
in  1948  referred  to  on  page  25  of  the  brief  is  the  at- 
tempt to  run  one  that  Roy  Painter  testified  made  the 
defendant  ill  and  he  had  to  go  to  the  house  and  lie  down 
(T.  215).  On  the  same  page,  the  defendant  states  that 
the  plaintiff  purchased  livestock.  There  is  no  evidence 
of  any  purchase.  Plaintiff's  herd  did  increase  because 
it  so  happens  that  cows  have  calves.  On  cross-examina- 
tion this  testimony  was  given  by  plaintiff  with  refer- 
ence to  his  activities  with  cattle  (T.  133) : 

Q.     Does  Manuel  Viermontes  (the  foreman) 
look  after  those  cows? 

A.     He  looks  after  the  whole  ranch,  every- 
thing." 

Defendant  attempts  to  infer  that  plaintiff  as  a 
member  of  a  water  users  council  inspected  dams.  The 
evidence  is  that  the  council  made  yearly  inspection 
trips  to  the  dams  in  buses.  The  plaintiff  had  not  made 
any  trips  for  quite  a  while  and  when  he  did  make  the 
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trips  he  was  unable  to  walk  around  or  inspect  the 
dams  (T.  193,  204).  Defendant  states  that  plaintiff 
on  behalf  of  a  non-resident  sister  participated  in  the 
acquisition  and  operation  of  a  farm  (Br.  20)  and 
that  the  plaintiff  handled  a  forty  acre  farm  for  the 
sister  (Br.  22).  This  is  another  exaggeration  as 
the  plaintiff  did  not  either  acquire  or  operate  the  farm. 
All  the  plaintiff  did  was  call  a  man  and  tell  him  his 
sister  wanted  her  land  plowed  up  and  then  told  his 
foreman  to  plant  grain  for  his  sister,  get  it  ready, 
have  it  harvested  and  deliver  it  to  the  mill  (T.  143- 
144) .  This  could  have  been  done  by  a  bedridden  invalid. 

Defendant  on  page  23  of  its  brief  quotes  a  part  of 
a  paragraph  taken  from  page  31  of  our  opening  brief, 
and  claims  that  it  is  an  adverse  admission  of  the 
plaintiff.  The  quotation  referred  to  is  our  recital  of 
what  the  court  said  the  facts  were  in  the  case  of 
Mutual  Life  Ins.  CompoLnij  of  New  York  v.  Doiudle 
and  has  nothing  to  do  with  the  plaintiff's  activities  in 
this  case. 

Defendant's  comment  on  what  is  shown  by  the 
evidence  contains  many  other  distortions,  inaccuracies 
and  exaggerations,  but  space  will  not  permit  us  to 
point  out  all  of  them.  In  speaking  of  the  plaintiff's 
farming  operations  the  defendant  assumes  that  the 
plaintiff  himself  has  been  carrying  on  these  operations 
when  in  fact  he  has  not,  but  has  had  to  abandon  them 
to  a  foreman. 
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Defendant  is  critical  because  suit  was  not  brought 
for  nearly  six  years  after  the  first  default  (Br.  27). 
Upon  the  company's  default  the  plaintiff  consulted 
counsel  (T.  53).  Plaintiff,  a  man  of  some  means,  did 
not  require  the  benefit  payments  for  his  immediate 
needs.  This  type  of  litigation  is  expensive  and  especial- 
ly so  where  medical  testimony  is  required.  An  action 
soon  after  default  would  not  have  determined  plain- 
tiff's future  disability  or  rights.  Successive  suits  would 
have  to  be  brought.  Advising  plaintiff  to  wait  until  the 
amount  involved  was  worth  a  law  suit  was  reasonable 
advice.  Arizona  has  a  six  year  statute  of  limitations 
on  written  contracts  (Section  29-205  Arizona  Code 
1939).  During  the  period  in  question,  defendant  was 
informed  that  its  position  would  be  contested  by  the 
letters  of  protest  accompanying  premium  payments 
(T.  65-66,  101). 

COMMENT  ON  DEFENDANT'S  CONCLUSION. 

In  conclusion  counsel  for  defendant  make  the 
statement  that  no  evidence  nor  medical  opinion  what- 
soever was  introduced  or  even  offered  to  show  or  tend- 
ing to  show  that  plaintiff  was  totally  and  permanently 
disabled  on  February  1,  1942  (Br.  27).  This  state- 
ment is  another  highly  inaccurate  one. 

The  plaintiff's  lay  witnesses  testified  that  ever  since 
about  the  year  1935  plaintiff  had  not  worked,  had 
been  crippled  up  and  unable  to  work  (T.  212-220, 
223-227,  220-222,  230-235,  236-238,  227-230). 
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Furthermore,  X-rays  taken  in  1935,  1938  and  1948 
were  introduced  in  evidence  which  show  the  severity 
of  the  plaintiff's  arthritic  and  crippled  up  condition 
ever  since  the  year  1935.  The  testimony  of  Dr.  J.  H. 
Patterson  (T.  82-101)  who  had  been  plaintiff's  attend- 
ing physician  ever  since  1935  is  that  the  plaintiff  was 
badly  crippled  up  in  the  year  1935  and  unable  to  work 
ever  since  that  time,  and  that  his  condition  had  gotten 
progressively  worse  up  to  the  time  of  the  trial  (T.  87, 
91,94). 

The  undisputed  evidence  is  that  the  plaintiff  in  the 
year  1935  made  satisfactory  proof  of  his  total  and 
permanent  disability;  that  the  company  thereupon 
commenced  awarding  him  the  benefits  provided  in  his 
policy  and  that  the  plaintiff  ever  since  1935  has  gotten 
progressively  worse, 

A  fair  picture  to  be  drawn  from  the  evidence  as 
a  whole  is  that  prior  to  becoming  disabled  in  1935  the 
plaintiff  was  a  very  active  man  who  not  only  super- 
vised and  managed  his  farming  interests,  but  did  all 
kinds  of  farm  labor  himself;  that  since  becoming  dis- 
abled he  has  had  to  turn  over  the  supervision  and 
management  to  a  foreman  and  the  farm  work  to 
others;  that  prior  to  becoming  disabled  the  plaintiff 
was  a  hard  working  man ;  that  he  is  an  ambitious  man 
who  hates  to  give  up  and  be  absolutely  helpless,  and 
that  accordingly  he  keeps  as  active  as  possible  and 
clings  to  his  honorary  positions  on  the  council  of  the 
water  users  association  and  school  board  which  re- 
quires almost  no  effort.  On  the  school  board  there  is 
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not  much  for  Mr.  Hughes  to  do,  although  he  is  con- 
sulted on  matters  of  policy  (T.  229).  The  school  has 
a  bookkeeper  who,  together  with  the  principal,  make 
up  the  budget.  The  principal  hires  the  teachers  (T. 
228). 

The  plaintiff  as  shown  by  the  undisputed  evidence 
is  unable  to  do  any  work  at  all  other  than  perform  a 
few  trivial  tasks,  is  unable  to  perform  the  substantial 
and  material  acts  of  any  occupation,  or  perform  them 
in  the  usual  or  customary  manner,  and  is  unable  to 
work  with  reasonable  continuity  at  any  gainful  em- 
ployment at  all. 

Respectfully  submitted, 

Laney  &  Laney, 

By  Grant  Laney, 

Lynn  M.  Laney, 
Attorneys  for  Appellant. 
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Opinions  o£  Court  Below. 
^he  Court  rendered  a  written  opinion,  and  later  a  writ- 
te  supplemental   opinion.     Both   are   found   in  81    Fed. 
S:)p.,  pages  54-62.     They  are  also  found  on  pages  24 
a  1  52  of  Clerk's  Transcript. 

Jurisdiction. 

This  is  an  action  in  interpleader.  Federal  jurisdiction 
r>ted  upon  the  diversity  of  citizenship  of  the  parties. 
Jdicial  Code,  Sec.  24;  28  U.  S.  C.  A.,  Sec.  41. 

Law  Involved. 

The  laws  of  New  York  <^()\j<irmn\^  separation  agree- 
li'nts  between  husband  and  wife  domiciled  therein.  The 
cie  process  and  equal  ])rotcction  provisions  of  the  Four- 
"-nth  Amendment  of  the  Constitution  of  Hie  United 
■";ates,  and  Sections  158  anrl  1  S'>  ol"  llic  Civil  dnW  of 
-ilifornia,  relating  to  the  acf|nisitioii  ol  coiiiiimnity  prop- 
'ty.   Also  the  relinquishment  of  sik  li  properly  rights  un- 

r  the  laws  of  California  and   New  York. 
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Questions  Presented. 

1.  Was  the  premium  on  the  life  pohcy  in  question  paid 
by  William  C.  Fields  from  the  community  earnings  of 
himself  and  Harriet  V.  Fields,  his  wife? 

2.  Whether  a  separation  agreement  made  and  fully 
executed  under  the  laws  of  the  State  of  New  York,  a 
common  law  state,  prevents  the  acquisition  of  a  com- 
munity property  right  by  the  wife  in  the  husband's  earn- 
ings during  the  life  of  such  contract. 

3.  Whether  under  the  facts  and  circumstances  shown 
in  the  record  a  relinquishment  on  the  part  of  the  wife  to 
any  community  property  claim  she  might  otherwise  have 
had  was  made  by  her  prior  to  the  payment  of  the  premium 
on  the  life  policy  in  suit. 

Statement. 
On  December  15,  1947,  Penn  Mutual  Life  Insurance 
Company  filed  its  complaint  in  interpleader  herein  against 
appellant  and  appellee.  [Clk.  Tr,  p.  21.]  This  complaint 
was  sustained  by  the  Court  and  the  balance  on  hand  of 
the  proceeds  of  an  annuity  and  death  benefit  policy  on  the 
life  of  William  C.  Fields,  amounting  to  $12,882.32  was 
paid  into  the  registry  of  the  Court.  Appellants  were 
named  as  beneficiaries  in  said  policy  and  theretofore  had 
received  approximately  one-half  the  death  benefits  pay- 
able under  it. 

Both  appellants  and  appellee  filed  answers  to  the  inter- 
pleader action,  claiming  said  sum  so  paid  into  the  Court 
as  above  set  forth.  Appellants  contend  that  the  premium 
of  said  policy  was  paid  from  the  separate  property,  and  ap- 
pellee contends  that  it  was  paid  from  the  community  earn- 
ings of  her  and  the  decedent.      [Clk.  Tr.  pp.  10  and  18.] 
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The  policy  in  suit  was  a  single  premium  policy  of  $26,- 
500.00  and  was  dated  March  8.  1934.  The  payment  of 
the  premium  was  paid  in  full  on  said  date.  The  cause 
was  tried  on  September  21-23,  inclusive,  1948,  and  the 
supplementary  hearing  was  held  on  November  22,  1948. 
[Rep.  Tr.  Supp.  p.  4.]  The  Court  made  findings  of  fact 
and  conclusions  of  law.  So  far  as  this  appeal  is  con- 
cerned only  two  of  the  findings  of  fact  need  be  mentioned. 
They  are  as  follows  [Clk.  Tr.  p.  58]  : 

"V. 

'Tt  is  true  that  the  earnings  and,  consequently, 
the  money  paid  for  the  annuity  insurance  contract 
were  the  community  property  of  William  Claude 
Fields  and  Harriet  V.   Fields. 

"VI. 

"It  is  true  that  the  payment  of  the  sum  of  $26,500 
for  the  insurance  contract,  the  proceeds  of  which 
were  to  be  paid  to  Walter  Fields  and  Adel  C.  Smith, 
on  March  8,  1934,  was  a  gift  of  the  community  prop- 
erty of  William  Claude  Fields  and  Harriet  V. 
Fields." 

Judgment  passed  for  appellee  for  all  of  said  monies, 
pursuant  to  these  findings.      [Clk.  Tr.  p.  59.] 

Walter  Fields  and  Adel  C.  Smith  appealed  from  the 
whole  of  said  judgment.      [Clk.  Tr.  p.  61.] 

The  sole  question  involved  here  is  the  character  of  the 
earnings  of  William  C.  Fields,  from  which  this  policy 
premium  was  paid. 

William  C.  Fields  died  testate  in  the  County  of  Los 
Angeles,  State  of  California,  on  the  25th  day  of  Decem- 
ber,  1946.     The  decedent  and  appellee  had  not  lived  to- 
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gether  as  man  and  wife,  but  had  lived  separately  and 
apart  since  some  unestablished  date  in  the  year  1907. 
[Rep.  Tr.  p.  6;  Rep.  Tr.  Supp.  p.  24.]  William  C.  Fields 
claimed  Philadelphia  as  his  home  prior  to  the  year  1925. 
[Rep.  Tr.  pp.  118,  119.]  He  claimed  Waterford  Works, 
New  Jersey,  as  his  domicile  from  1925  until  he  removed 
to  California.  When  he  established  a  domicile  in  Cali- 
fornia is  a  matter  of  considerable  doubt.  His  tax  returns, 
copies  of  which  are  Exhibits  8  to  31,  Reporter's  Tran- 
script pages  143  to  182,  contain  the  New  Jersey  address 
above  mentioned  as  his  domicile,  until  the  tax  return  for 
the  year  1937  was  made,  and  in  this  return  he  specified 
California  as  his  domicile.  [Ex.  21,  Rep.  Tr.  p.  181.] 
There  was  considerable  evidence  which  conflicted  with 
these  tax  returns  and  this  evidence  was  held  sufficient  to 
overcome  the  statements  made  therein.  The  finding  of 
the  Court  was  that  on  March  8,  1934,  and  also  when  these 
funds  w^ere  earned  to  purchase  said  life  policy,  the  de- 
cedent was  domiciled  in  California.  We,  on  this  appeal, 
realize  that  this  Court  would  probably  not  disturb  this 
finding  of  the  trial  court.  [Clk.  Tr.  p.  57.]  William  C. 
Fields,  and  appellee,  though  living  separate  and  apart  for 
nearly  40  years,  were  never  divorced.  To  determine  the 
character  of  the  funds  used  to  purchase  this  policy,  it  is 
necessary  to  review  the  salient  facts  occurring  during  the 
period  from  the  separation  in  1907  until  the  death  of  the 
decedent  on  December  25,  1946. 

William   C.   Fields,   while  a   resident   of   Pennsylvania, 
intermarried  with  Harriet  V.  Hughes,  a  resident  of  New 
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York,  in  San  Francisco  on  the  8th  day  of  April  1900. 
[Rep.  Tr.  pp.  5,  6,  /.]  They  established  a  domicile  soon 
thereafter  in  the  .State  of  New  York.  A  son  was  born 
to  them  there  in  the  year  1904.  [Rep.  Tr.  p.  7.]  They 
separated  there  in  1907,  the  exact  date  not  being  estab- 
lished. Appellee  is  vague  and  non-communicative  as  to 
the  details  occurring  at  the  time  of  their  separation.  [Rep. 
Tr.  p.  6;  Rep.  Tr.  Supp.  p.  23.]  Suffice  it  to  say  that 
marital  relations  were  never  thereafter  resumed.  Some 
years  after  decedent  established  his  domicile  in  Califor- 
nia, the  appellee  also  removed  to  this  state  [Rep.  Tr.  p. 
8],  but  marital  relations  were  never  resumed  in  California, 
and  each  maintained  a  separate  place  of  abode.  [Rep.  Tr. 
p.  215.] 

The  obligation  of  William  C.  Fields  to  support  appellee 
was  reduced  to  agreements,  which  were  in  some  instances 
varied,  sometimes  up  and  sometimes  down,  but  consisted 
of  weekly  payments  made  to  her  which  she  accepted  as 
and  for  full  payment  of  her  claim  for  support.  [Rep. 
Tr.  Supp.  pp.  29,  37,  39.]  These  facts  were  established 
by  admission  of  appellee  [Rep.  Tr.  p.  221 ;  Rep.  Tr.  Supp. 
pp.  22  to  44]  and  also  by  a  large  number  of  letters,  which 
were  produced  at  the  supplementary  hearing  and  the  di- 
gest thereof  introduced  in  evidence.  [Clk.  Tr.  p.  68.] 
The  arrangement  for  support  was  made  in  New  York  and 
each  and  every  payment  thereof  was  made  in  New  York 
either  by  the  decedent  personally,  or  by  a  New  York  bank 
acting  as  his  agent.     [Clk.  Tr.  p.  68.]     For  example,  on 


February   25,    1926,   appellee   wrote   him   this    [Clk.    Tr. 

p.  70] : 

"Thank  you  for  the  cheque  for  $65.00  (sixty  five 
dollars)  this  week.  Undoubtedly  you  made  a  mistake 
in  sending  $5.00  too  much — however  it  will  keep  until 
next  week." 

On  or  about  June  4,  1927,  the  decedent  made  arrange- 
ments with  the  Harriman  Bank  in  New  York  to  pay  her 
$75.00  per  week,  concerning  which  she  stated  [Clk.  Tr. 
p.  70] : 

"it  is  agreeable  to  me  and  satisfactory." 

This  continued  some  6  or  more  years  and  was  changed 
to  the  Guaranty  Trust  Company  of  New  York  on  or  about 
March  28,  1933.  [Clk.  Tr.  p.  71.]  This  continued  until 
his  death  on  December  25,  1946,  a  period  of  13  years  at 
this  bank.  These  payments  were  for  $60.00  per  week, 
except  a  slight  variation  on  one  or  two  occasions.  These 
payments  continued  after  both  parties  had  removed  to 
California,  the  bank  arrangements  were  not  in  anywise 
altered.  Appellee  admits  he  supported  her  throughout  the 
period  remaining  of  his  life.  [Rep.  Tr.  Supp.  p.  39.] 
An  examination  of  appellee's  testimony  '  [Rep.  Tr.  Supp. 
pp.  22-45]  confirms  unmistakably  the  existence  of  a  New 
York  contract  that  was  religiously  fulfilled  and  performed 
by  William  C.  Fields  from  the  year  1907  to  the  date  of  his 
death.  Finally,  the  terms  of  the  contract  were  restated 
between  them  in  1938,  when  she  made  him  a  proposition 
to  which  he  assented.     [Rep.  Tr.  Supp.  pp.  39-41.] 
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Motion  to  Reopen  Cause. 

In  addition  to  the  above  and  foregoing  statement,  ap- 
pellants' attorney,  John  W.  Preston,  filed  herein  an  affi- 
davit in  support  of  the  motion  to  reopen  the  cause.  [Clk. 
Tr.  p.  48.]  The  facts  set  forth  in  the  affidavit  were  dis- 
cussed by  the  Court  in  its  supplemental  written  opinion. 
[Clk.  Tr.  pp.  52,  54,  55.]  Whether  the  Court  consid- 
ered them  a  part  of  the  testimony  in  the  main  cause  is 
not  certain,  but  he  characterized  them  as  of  no  value  to 
the  inquiry.  (81  Fed.  Supp.  p.  62.)  These  facts  were 
statements  by  the  tax  agent  and  by  the  attorney  of  Mr. 
Fields  that  he  said  he  had  a  property  settlement  agreement 
with  his  wnfe,  that  it  was  $60.00  per  week,  and  was  to 
continue  for  the  period  of  the  natural  life  of  Harriet  V. 
Fields.  These  statements  are  in  exact  accord  with  the 
letters  from  him  to  her  under  the  date  of  January  13, 
1944,  in  which  he  stated  that  he  had  paid  her,  "60 
smackers  per  week"  year  in  and  year  out  for  40  years 
($124,800.00).    [Clk.  Tr.  p.  73.] 

We  shall  insist  that  the  hearsay  rule  has  this  exception, 
to  wit:  where  intent  behind  an  act  is  important,  declara- 
tions of  a  decedent  are  admissible  in  evidence.  His  lips 
are  here  sealed  and  she  occupies  a  point  of  great  advantage 
if  these  declarations  may  not  be  received. 


specification  of  Errors. 

Appellants  will  rely  upon  this  appeal  upon  the  following 

specifications  of  error,  to  wit: 

"3.  The  District  Court  erred  in  hoMinsr  that  the 
funds  used  by  decedent,  William  C.  Fields,  in  the 
purchase  of  the  single  payment  insurance  policy  in- 
volved in  this  case  were  community  property. 

"4.  The  District  Court  erred  in  holding  that  de- 
fendant, Hattie  V.  Fields,  did  not  enter  into  a  prop- 
erty settlement  agreement  with  the  decedent,  William 
C.  Fields,  whereby  she  accepted  payment  of  monthly 
sums  for  life  in  lieu  of  any  claim  or  interest  in  the 
earnings  and  property  of  the  said  William  C.  Fields. 

"5.  The  District  Court  erred  in  holding  that  Hat- 
tie  V.  Fields  had,  or  has,  any  interest,  community  or 
otherwise,  in  the  proceeds  of  said  insurance  policy. 

"6.  The  District  Court  erred  in  holding  that  de- 
cedent, William  C.  Fields,  while  domiciled  in  the 
State  of  New  Jersey,  could  not  lawfully  make  a  gift 
of  the  proceeds  of  the  life  insurance  policy  involved 
herein  to  his  brother  and  sister,  Walter  Fields  and 
Adel  C.  Smith,  without  the  consent  of  his  wife,  Ha- 
tie  V.  Fields." 


Summary  of  Argument. 
I. 

Appellants  insist  that  on  separation  in  New  York  ap- 
pellee's sole  right  under  New  York  law  was  support  from 
his  earnings. 

Her  common  law  dower  right  and  any  other  special 
rights  conferred  on  her  after  the  death  of  William  C. 
Fields  would  still  exist,  but  her  right  during  his  lifetime 
in  his  earnings  and  personal  property  is  settled  by  the 
fulfillment  of  his  obligation  to  supix)rt  her.  In  this  case 
the  obligation  to  support  her  was  reduced  to  a  mutual 
agreement  made  in  New  York  and  religiously  performed 
in  such  state  until  the  day  of  his  death.  This  being  true, 
no  other  right  in  his  earnings  existed  during  his  lifetime. 

On  his  death  she  has  only  the  rights  if  a  widow  under 
the  law  of  succession  and  other  special  statutes  in  Cali- 
fornia. During  his  lifetime  she  did  not  and  could  not 
have  any  existing  community  property  right. 

The  change  of  domicile  to  California  in  the  absence  of 
a  resumption  of  marital  relations  therein  makes  no  change 
in  the  applicable  laws  of  New  York. 

II. 

Moreover,  under  the  provisions  of  Civil  Code  of  Cali- 
fornia, Sections  158,  159,  coupled  with  the  agreement 
above  mentioned  together  with  the  conduct  of  the  parties 
shows  a  relinquishment  of  her  claim  to  the  earnings  of 
William  C.  Fields. 

III. 

Finally,  if  the  evidence  taken  on  the  supplementary  hear- 
ing is  not  to  be  considered  evidence  on  the  merits,  then 
we  shall  contend  that  an  abuse  of  discretion  exists  war- 
ranting a  reversal  of  the  judgment. 


— ID- 
AUTHORITIES. 

The  Validity  and  Construction  of  the  Contract  Be- 
tween Mr.  and  Mrs.  Fields  Are  to  Be  Governed 
by  the  Laws  of  New  York;  but  the  Laws  of  Cali- 
fornia Control  With  Respect  to  the  Remedy. 

It  is  well  settled  rule  of  law  that,  as  stated  in  41   C. 

J.  S.  595 : 

".  .  .  the  validity  of  a  contract  between  hus- 
band and  wife  generally  is  governed  by  the  law  of 
the  place  where  the  contract  was  made;  and  matters 
relating  to  the  remedy  sought  are  governed  by  the 
law  of  the  forum     .     .     ." 

And  it  is  also  well  settled  that: 

"The  law  governing  the  contractual  relations  be- 
tween husband  and  wife  is  the  law  in  force  at  the 
time  of  the  alleged  contract."      {Id.,  p.  596.) 

See,  also,  "Conflict  of  Laws,"  Section  4,  in  15  C.  J.  S. 
p.  858,  where  the  text  states: 

"In  accord  with  the  general  rule  as  to  the  enforce- 
ability of  foreign  law  and  subject  to  the  same  ex- 
ceptions, it  is  usually  held  that  a  contract  valid  un- 
der its  governing  law,  discussed  infra  section  11,  is 
considered  A^alid  everywhere,  and  will  be  enforced 
everywhere,  unless  the  enforcement  -of  the  contract 
would  violate  the  positive  law  or  unless  the  enforce- 
ment of  the  contract  would  violate  the  settled  public 
policy  of  the  forum,  or  unless  it  would  work  an  in- 
jury to  the  state  or  its  citizens." 

This  was  held  to  be  the  rule  in  California,  in  Mercantile 
Acceptance  Co.  v.  Frank,  203  Cal.  483,  and  Hutchinson 
V.  Hutchinson,  48  Cal.  App.  2d  12,  even  though  the  law 
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of  the  forum,  if  applied,  would  haxe  determined  otherwise. 
See,  also,  Griffin  v.  McCoach,  313  U.  S.  498,  61  S.  Ct. 
1023,  85  L.  Ed.  1481,  as  among  the  later  cases  applying 
the  rule. 

In  Estate  of  Belknap,  66  Cal.  App.  2d  644,  the  Court 
held  that  a  propert)^  settlement  agreement,  executed  prior 
to  divorce  of  the  parties  and  providing  that  the  husband 
would  pay  to  the  wife  certain  sums  monthly  for  her  life, 
was  valid  and  enforceable  against  his  estate,  since  by  vir- 
tue of  the  agreement  she  was  immediately  vested  with 
equitable  title  to  the  property  interest  therein  provided  for. 

In  effect,  the  same  holding  was  made  in  Higgins  v. 
Higgins,  121  Cal.  487.  There,  the  parties  entered  into  a 
separation  agreement,  providing  an  annuity  to  the  wife 
for  life,  the  same  to  constitute  a  lien  upon  the  husband's 
estate.  The  agreement  was  held  valid  and  enforceable 
against  lands  of  the  husband,  although  the  locality  of 
same  had  not  been  indicated,  or  specifically  described,  on 
the  principle  that  "that  is  certain  which  is  capable  of  being 
made  certain." 

More  in  point  is  the  decision  in  Alexander  v.  Alexander, 
158  F.  2d  429.  Husband  and  wife  entered  into  a  separa- 
tion and  property  settlement  agreement  in  Missouri,  which 
was  to  be  performed  in  that  state.  Divorce  action  was 
filed  in  Msssouri  by,  and  divorce  was  granted  to,  the  wife. 
The  ex-husband  remarried  and  moved  to  Texas,  where  half 
of  the  earnings  of  a  husband  belong  to  his  wife.  Under 
the  property  settlement  agreement,  the  ex-husband  was  to 
pay  his  former  wife  20%  of  his  gross  income  in  excess 
of  $7,500.00  per  year,  as  further  support  and  maintenance 
money.     The  question  arose  as  to  whether  the  laws   of 
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Missouri  or  the  laws  of  Texas  were  applicable.   The  Court 
said,  at  page  430: 

"Our  problem,  then,  is  to  ascertain  the  sense  in 
which  the  parties  used  this  term  in  their  contract. 
To  do  this,  it  is  necessary  not  only  to  consider  the 
subject  matter  of  the  contract,  but  also  the  place  of 
its  execution,  because  the  place  where  a  contract  is 
executed  'governs  its  nature,  validity,  and  interpre- 
tation, unless  it  appears  that  the  parties,  when  enter- 
ing into  the  contract,  intended  to  be  bound  by  the  law 
of  some  other  place.'  Gossard  v.  Gossard,  10  Cir., 
149  F.  2d  111,  112.  Admittedly,  this  is  a  Missouri 
contract.  The  parties  lived  in  Missouri,  the  contract 
was  executed  in  Missouri,  and  was  to  be  performed 
there.  It  follows  that  the  contract  is  to  be  interpreted 
under  the  Misosuri  law." 

The  doctrine  in  the  Alexander  case  is  recognized  in 
Hammond  v.  Hammond,  131  F.  2d  351,  where  the  Court 
held  that  the  construction  of  a  separation  agreement  made 
in  New  York  was  governed  by  the  laws  of  New  York. 

This  Alexander  case  is  of  much  further  value  to  this 
inquiry.  The  husband  after  the  separation  agreement  and 
the  divorce  removed  and  settled  in  the  community  prop- 
erty state  of  Texas.  Under  his  contract  with  his  former 
wife,  he  was  to  pay  her  twenty  per  cent  (20%)  of  the 
excess  over  $7,500.00  per  annum  on  his  earnings.  He 
claimed  that  under  the  law  of  Texas  his  new  wife  owned 
half  his  income,  hence  there  was  no  excess.  The  Court 
denied  this  claim  and  the  former  wife's  percentage  was 
allowed  on  all  and  not  half  his  income. 

The  principle  underlying  this  case  is  the  same  as  the 
case  before  the  Court.  There  the  husband  tried  to  vary 
the  contract  made  in  Missouri  by  coming  to  Texas,  and 
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here  Hattie  Fields  tries  to  chang-e  the  New  York  contract 
to  a  California  obligation  because  he  moved  to  California 
while  the  said  contract  was  still  in  force. 

The  foregoing  authorities  show  that  separation  and 
property  settlement  contracts  are  within  the  scope  of  the 
general  rule  laid  down  in  41  C.  J.  S.  595,  and  in  15  C. 
J.  S.  858,  supra,  and  constitute  no  exceptions  thereto.  In 
view  of  the  principles  announced,  what  is  the  law  of 
New  York? 

It  is  the  law  of  New  York  that  a  married  woman  has 
all  rights  in  respect  to  property,  real  and  personal  and 
acquisition,  use,  enjoyment  and  disposition  thereof,  and 
to  make  contracts  in  respect  thereto  with  any  person,  in- 
cluding her  husband,  as  if  she  were  unmarried.  (D.  R. 
L.,  Sec.  51.)  Her  property  is  not  subject  to  his  disposal 
or  liable  for  his  debts.  {Id.,  Sec.  50.)  The  husband  has 
the  legal  duty  to  support  his  wife.  The  wife  may  sue  in 
her  own  right  for  her  wages,  earnings,  compensation,  etc., 
whether  from  another,  or  accruing  from  her  own  business. 
Husband  and  wife  may  contract  with  each  other,  and  con- 
vey to  each  other,  real  property  without  the  intervention 
of  a  trustee.  The  community  property  system  does  not 
obtain  in  New  York.  {Martindale,  N.  Y.  Digest.)  Ex- 
cept in  the  respects  mentioned,  it  appears  that  the  common 
law  governs  the  rights  and  duties  of  the  spouses.  By 
the  common  law  it  is  the  duty  of  the  husband  to  support 
the  wife,  unless  she  deserts  him,  and  this  appears  to  con- 
stitute her  sole  right  in  and  to  his  earnings  and  personal 
property.  (Dower  rights  are  not  involved,  hence  not  in- 
cluded in  this  discussion.) 

From  the  foregoing,  it  is  apparent  that,  in  New  York, 
husband  and  wife  may  freely  contract  with  each  other  in 
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respect  to  the  property  and  earnings  of  either,  or  both,  if 
any.  This  would  appear  to  incKide  rehnquishment  by 
either  to  the  other  of  rights  in  such  property  and  earn- 
ings, as  one  phase  of  the  right  to  so  contract.  This  gen- 
eral conclusion  is  fortified  by  at  least  two  decisions  of 
the  New  York  Court  of  Appeals.  (Young  z'.  Hicks,  92 
N.  Y.  235,  and  In  re  Bnyridge's  Estate,  261  N.  Y.  225, 
185  N.  E.  81.) 

In  the  case  last  cited,  supra,  the  Court  said  in  respect 
to  a  separation  agreement  in  which  provision  was  made 
for  the  support  of  the  wife  in  lieu  of  her  right  to  claim 
personal  property  from  his  estate,  at  pages  81,  82  (185 
N.  E.): 

"The  parties  here  have  not  only  ag-reed  to  live 
apart,  but  have  determined  the  manner  in  which  the 
husband  shall  meet  his  obligation  to  support  his  wife, 
and  in  return  the  wife  has  accepted  the  stipulated  pro- 
vision for  her  support  in  lieu  of  'all  other  claim  and 
provision  for  her  support'  as  well  as  in  lieu  of  her 
dower  right.  Nevertheless  the  obligation  to  support 
in  some  form  continued  during  the  husband's  life,  and 
the  family  bond  was  not  entirely  severed  so  long  as 
mutual  rights  and  obligations  continued.  The  courts 
of  this  state  have  uniformly  held  that  husband  and 
wife  constitute  a  family  so  long  as  the  marital  rights 
and  obligations  continue,  regardless  of  agreement, 
express  or  implied,  between  the  parties,  as  to  the 
manner  in  which  those  obligations  shall  be  performed. 

"The  question  remains  whether  the  wife  has  volun- 
tarily relinquished  her  right  to  claim  the  exemption. 
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We  have  held  that  a  wife  may  do  so  effectually  where 
she  accepts  other  provision  for  her  support  in  lieu  of 
her  right  to  claim  personal  property  from  his  estate. 
Matter  of  Young  v.  Hicks,  92  N.  Y.  235.  Marital 
rights  and  obligations  end  with  the  life  of  either 
party  to  the  marriage,  but  the  state  may  still  deter- 
mine the  division  of  their  property  after  death.  An 
agreement  of  a  wife  that  she  shall  accept  in  lieu  of 
other  provision  for  her  support  a  sum  fixed  by  agree- 
ment, to  be  paid  while  both  parties  live  and  the  hus- 
band's obligation  to  support  continues,  is  fairly  open 
to  the  construction  that  the  wife  still  intends  to  retain 
such  rights  against  the  husband's  estate  after  his 
death  as  the  law  has  conferred  upon  her.  The  situ- 
ation is  different  where  provision  for  support  of  the 
wife,  to  continue  after  the  husband's  obligation  to 
support  is  at  an  end,  and  to  be  paid  after  the  hus- 
band's death  out  of  his  estate,  is  accepted  in  lieu  of 
all  other  claim  or  provision  for  the  support.  Then 
the  stipulated  provision  for  the  support  of  the  wife 
from  her  husband's  estate  takes  the  place  of  the  pro- 
vision to  which  under  the  law  of  the  state  the  wife 
would  otherwise  be  entitled.  Other  construction  of 
the  language  of  the  contract  would  be  forced  and  un- 
reasonable. Cf.  Matter  of  Young  v.  Hicks,  supra; 
Girard  v.  Girard,  29  N.  M.  189,  221  P.  801,  35 
A.  L.  R.  1493.  The  contract  contemplates  and  pro- 
vides for  that  situation  after  the  husband's  death,  and 
should  be  construed  accordingly." 

The  case  of  Voung  v.  Hicks,  92  N.  Y.  235,  cited  in  In 
re  Burridge's  Estate,  supra,  involved  an  antenuptial  agree- 
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ment, which  provided  that  if,  after  marriage,  the  husband 
died  first,  the  wife  would  accept  $1500.00  "in  full  satis- 
faction of  her  dower  in  his  estate,"  and  the  husband 
agreed  to  provide  in  his  will  for  the  payment  of  said  sum 
"in  lieu  of  dower,  or  her  rights  as  his  widow  in  his  es- 
tate." After  the  husband's  death  the  widow  made  claim 
to  certain  specific  articles  of  property  that,  under  the  law, 
would  be  set  apart  to  the  family.  But,  the  Court  "held 
that  the  agreement  was  and  remained  in  full  force  after 
marriage  {Laws  of  1849,  Chap.  375,  Sec.  3) ;  that  the  in- 
tent was  that  the  woman  should  take  nothing  as  widow 
from  her  husband's  estate;  and  that,  therefore,  there  be- 
ing no  children  living,  the  issue  of  such  marriage,  she 
was  not  entitled  to  the  specific  articles  given  by  statute 
(2  R.  S.  83,  Sec.  9)  to  a  widow;  that,  although  not  to  be 
appraised,  they  were  part  of  the  estate,  and  she,  by  her 
agreement,  was  estopped  from  claiming  them."     (Syl.  1.) 

From  the  above  New  York  holdings  we  deduce  the 
conclusion  that  a  satisfaction  of  the  wife's  claim  for  sup- 
port, without  some  further  special  covenant  on  her  part, 
would  not  on  the  husband's  demise  afifect  her  status  as 
an  heir  at  law  to  a  share  in  his  estate.  But  the  character 
of  his  earnings  during  his  lifetime  is  not  changed  from 
separate  to  community  property  wherever  his  domicile. 
She  would  have  only  the  right  of  a  widow  in  his  separate 
estate  under  the  law  of  succession  in  the  state  of  his 
domicile. 
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The  Fourteenth  Amendment  of  the  Constitution  of 
the  United  States  Protects  the  Estate  of  WilUam 
C.  Fields  Against  the  Community  Property- 
Claim  of  Hattie  Fields. 

The  earnings  of  William  C.  Fields  were  his  separate 
property  when  residing  in  New  York,  when  residing  in 
Pennsylvania  and  when  residing  in  New  Jersey.  This 
right  was  unrestricted  except  for  the  duty  to  support  Hat- 
tie  Fields  therefrom.  This  duty  on  his  part  was  reduced 
to  a  concrete  form  of  agreement  between  them.  So  long 
as  his  covenants  under  the  contract  were  kept  and  per- 
formed by  him,  these  earnings  remained  his  separate  prop- 
erty. He  performed  the  covenants  on  his  part  until  death, 
and,  therefore,  his  earnings  remained  his  separate  estate. 
Change  of  domicile  to  California  neither  relieved  him  of 
the  burdens,  nor  withdrew  the  benefits  of  the  New  York 
agreement. 

For  approximately  20  years  prior  to  the  death  of  the 
decedent,  he  performed  his  part  of  the  agreement  through 
two  banks  in  New  York  City,  the  Harriman  Bank  and 
Trust  Company  and  the  Guaranty  Trust  Company.  The 
latter  continuously  from  the  year  1933  until  the  date  of 
his  death.  The  contract  was  thus  made  and  performed 
throughout  the  life  of  the  decedent  in  New  York.  The 
duty  of  William  C.  Fields  to  support  Hattie  Fields  thus 
rested  upon  a  New  York  contract.  The  effect  of  the  per- 
formance of  this  contract  on  his  part  was  to  satisfy  all 
rights  of  the  wife  in  his  future  earnings.     The  fact  that 
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he  became  a  resident  of  California  and  died  here  does  not 
alter  the  situation.  The  principle  governing  this  situation 
is  announced  in  the  following  cases 

Hartford  Ace.  &  Indcm.  Co.  v.  Delta  &  Pine  Laud 
Co.  292  U.  S.  143; 

Home  Insurance  Co.  v.  Dick,  281  U.  S.  397. 

Therefore,  California  is  without  power  under  the  due 
process  provision  of  the  Fourteenth  Amendment  to 
change  the  effect  of  the  terms  of  this  agreement. 

In  California  the  Spouses  May  Freehs  Contract  With 
Each  Other  in  Respect  to  Their  Earnings  and 
Personal  Property  Whether  the  Same  Be  Sepa- 
rate or  Community  Property. 

Civil  Code,  Sees.   158,  159. 
The   cases   so   holding  are   too  numerous    for   citation. 
Moreover,  the  rule  is  too  well  established  to  need  citation 
of  authority. 

The  right  of  the  spouses  to  contract  with  each  other 
extends  to  and  includes  a  written  agreement,  or  an  exe- 
cuted oral  agreement,  transmuting  the  character  of  the 
property  held  by  them,  and  such  an  agreement  will  be 
given  effect  by  law. 

Yoakam  v.  Kingery,  126  Cal.  30; 

Perkins  v.  Sunset  Tel.  &  Tel.  Co.,  155  Cal.  712; 

Kenney  v.  Kenney,  220  Cal.  134; 

Siberell  v.  Siberell,  214  Cal.  767; 

Thomas  v.  Hoffman,  122  Cal.  App.  213; 
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Estate  of  Sill,  121  Cal.  App.  202; 
Estate  of  Wahlefcld,  105  Cal.  App.  770; 
Estate  of  Henderson,  128  Cal.  App.  397; 
Schipper  v.  Penkalski,  46  Cal.  App.  2d  28. 

The  rule  is  stated  in  Siberell  v.  Siherell,  214  Cal.  767, 
at  page  770,  as  follows: 

"Under  sections  158  and  159  of  the  Civil  Code,  it 
is  now  well  settled  that  husband  and  wife  may,  as 
between  themselves,  enter  into  any  contract  respect- 
ing property  which  either  might,  if  unmarried.  Un- 
der this  plenary  authority,  the  separate  property  of 
each  may  be  converted  into  community  property  and 
the  community  property  of  both  may  likewise  be 
converted  into  separate  property  of  both  or  either. 
(Perkins  v.  Sunset  Tel.  etc.  Co.,  155  Cal.  712,  719, 
720  (103  Pac.  190),  and  cases  there  cited.)" 

In  Schipper  v.  Penkalski,  46  Cal.  App.  2d  28,  the  Court 
said,  at  page  32: 

"Husband  and  wife  may,  by  a  written  agreement 
or  by  an  executed  oral  agreement,  transmute  the 
character  of  the  property  held  by  them  and  such 
agreement  will  be  given  eifect  by  law.  (Citing 
cases.)" 

The  rule  is  stated  broadly  in  many  California  cases, 
including  those  cases  cited,  supra,  and  would  seem  to  in- 
clude any  form  of  property,  other  than  real  property,  in 
an  oral  contract  between  the  spouses,  and  especially  where, 
as  here,  such  contract  is  fully  executed. 
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Either  Spouse  May  Release  or  Relinquish  His  or  Ker 
Rights  and  Claims  to  the  Earnings  and  Personal 
Property  of  the  Other,  and  Such  Relinquishment 
May  Be  Established  by  Circumstantial  Evidence. 

The  case  of  O'Bryan  v.  Commissioners  of  Internal 
Revenue,  148  F.  2d  456,  seems  much  in  point  here,  and 
deserves  special  consideration.  It  considers  a  separation 
agreement  made  after  the  community  property  right  had 
arisen,  although  husband  and  wife  separated  while  living 
in  New  York,  he  removed  to  California  in  1932,  and 
the  separation  agreement  was  made  in  1935  or  1936  there- 
after. 

The  pertinent  provisions  of  the  agreement  were  as 
follows  (148  F.  2d  456,  at  458) 

"The  parties  shall  live  separate  and  apart  and  each 
be  free  from  interference,  authority  and  control  by 
the  other  as  fully  as  if  he  or  she  were  sole  and  un- 
married, and  each  may  conduct,  carry  on  and  engage 
in  any  employment,  business  or  trade  which  to  him 
or  her  shall  seem  advisable  for  his  or  her  own,  sole 
or  separate  use  and  benefit  without  and  free  from 
any  control,  restraint  or  interference,  direct  or  indi- 
rect, by  the  other  party  in  all  respects  as  if  each  were 
unmarried." 

The  contract  differs  in  legal  effect  but  little  from  the 
case  at  bar.  It  does  not  pretend  to  dispose  of  existing 
community  property.  It  only  serves  to  affect  the  charac- 
ter of  the  future  earnings  of  the  husband.  This  Court 
holds  that  the  husband's  earnings  in  California  are  his 
separate  property.  The  Court  treated  it  as  a  California 
contract  under  Civil  Code  Sections  158,  159.  How  much 
stronger  must  be  a  case  where  the  agreement  is  executed 
in  a  common  law  state  where  support  is  the  only  right  of 
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a  wife  in  such  state.  In  other  words,  the  contract  here 
satisfies  fully  the  law  of  the  state  where  executed.  A 
vested  right  in  all  his  own  future  earnini^-s  arose  immedi- 
ately on  the  execution  of  such  contract.  That  is  true  even 
if  it  was  no  more  than  a  crystalization  or  implementation 
of  her  right  to  support.  If  the  husband  moves  into  a 
community  property  state  the  character  of  his  earnings 
does  not  and  could  not  lawfully  change.  The  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States  guar- 
antees him  equal  protection  with  all  other  citizens  in  his 
property  rights.     See  also: 

Perkins  v.  Sunset  Tel.  &  Tel.  Co.,  155  Cal.  712, 
719; 

Estate  of  Patterson,  46  Cal.  App.  415,  421. 

These  two  cases  directly  decide  that  relinquishment  may 
be  shown  by  circumstances.  Many  other  California  cases, 
by  necessary  implication,  or  by  analogy,  hold  to  the  same 
effect.  Indeed,  it  would  be  a  departure  from  the  general 
rule  applicable  to  implied  contracts  to  hold  otherwise. 

In  Perkins  v.  Sunset  Tel.  &  Tel.  Co.,  155  Cal.  712, 
supra,  the  Court  said  at  pages  719,  720: 

''Under  our  law  there  can  be  no  doubt  that  a  hus- 
band and  wife  may  enter  into  a  contract  with  respect 
to  their  property,  whereby  one  may  release  to  the 
other  all  interest,  both  present  and  in  expectancy. 
(Citing  numerous  cases.)  It  will  be  seen  by  an  ex- 
amination of  the  authorities  cited  above  that  the  ut- 
most freedom  of  contract  exists  in  California  between 
husband  and  wife  and  that  the  courts  will  resort  to 
circumstantial  evidence  furnished  by  the  general  con- 
duct of  the  spouses  zvith  reference  to  their  property 
in  determining  the  existence  or  non-existence  of  a 
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contract  where  the  exact  terms  of  the  alleged  agree- 
ment have  escaped  the  memory  of  one  or  both  of  the 
parties  to  it.  In  the  case  at  bar  there  was  both  posi- 
tive evidence  and  also  testimony  as  to  facts  and  cir- 
cumstances tending  to  show  that  the  contract,  whereby 
the  husband  remitted  to  his  wife  all  his  interest  in 
that  which  would  ordinarily  have  been  the  community 
property,  was,  and  had  been  in  existence  for  a  long 
period  of  years."     (Italics  ours.) 

The  above  quoted  language  was  quoted  with  approval 
in  Estate  of  Patterson,  46  Cal.  App.  415,  at  page  421,  the 
Court  emphasizing  that  part  of  the  holding  in  the  Perkins 
case,  "that  the  courts  will  resort  to  circumstantial  evidence 
furnished  by  the  general  conduct  of  the  spouses,"  etc. 
(Italics  the  Court's.) 

The  separation  and  the  conduct  of  Mr.  and  Mrs.  Fields, 
over  a  period  of  almost  forty  years,  are  strong  circum- 
stances showing  that  some  kind  of  an  agreement  existed 
between  them  in  respect  to  his  earnings,  and  personal 
property  acquired  therewith,  and  likewise  that  her  ac- 
ceptance of  $60.00  per  week  for  life  involved  a  relinquish- 
ment of  all  rights  to  his  earnings  over  and  above  said 
sum.  Other  circumstances,  consisting  6i  letters  between 
the  parties,  or  their  authorized  attorneys  and  agents, 
should  also  be  admissible  under  the  rule,  both  to  establish 
the  existence  of  the  contract  and  the  terms  and  provisions 
thereof.  i 

It  is  interesting  to  note  the  following  comment  of  the 
Court  in  Estate  of  Patterson,  46  Cal.  App.  415,  supra,  in 
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respect  to  the  validity  and  sufficiency,  in  law,  of  such  an 
oral  contract  (id.,  p.  420)  : 

"Nor  have  we  been  able  to  find  any  provision  in 
our  law  requiring  an  agreement  between  a  husband 
and  wife  whereby  the  one  relinquishes  to  the  other 
his  or  her  inheritable  interest  in  his  or  her  estate 
shall,  to  be  valid  or  of  binding  force,  be  in  writing; 
and  counsel  for  the  appellant  frankly  say  that,  after 
considerable  research,  they  have  not  succeeded  in  find- 
ing any  California  cases  holding  it  to  be  the  rule  that 
such  an  engagement  between  husband  and  wife  must 
be  reduced  to  writing  to  be  valid  and  enforceable." 

It  may  also  be  noted  that,  under  California  law,  no 
consideration  is  necessary  to  support  an  agreement,  writ- 
ten or  oral,  that  one  spouse  relinquishes  his  or  her  rights 
to  the  earnings  or  personal  property  of  the  other.  The 
mutual  consent  of  the  spouses  is  sufficient  consideration 
for  such  a  contract. 

Wren  v.  Wren,  100  Cal.  276; 

Kaltschmidt  v.  Weber,  145  Cal.  596; 

Helvering  v.  Hiekman  (9  Cir.),  70  F.  2d  985. 

Cf.: 

Doxsee  Co.  v.  All  Persons,  3  Cal.  2d  609. 

To  the  same  effect  see  also  the  recent  case  of  Faust  v. 
Fallot,  91  A.  C.  A.,  Vol.  3,  p.  ZZ2>  (204  P.  2d  906). 
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Declarations  of  William  C.  Fields— Admissibility  to 
Prove  the  Oral  Agreement  With  Harriet  V.  Fields 
and  Terms  Thereof. 

It  must  be  conceded  to  be  the  general  rule  in  California 
that  self-serving  declarations  of  a  spouse  are  inadmissible 
upon  an  issue  as  to  whether  property  is  community  or 
separate.  Under  this  rule  it  has  been  held  that  the  follow- 
ing specific  declarations  are  incompetent :  ( 1 )  Declaration 
in  a  will  that  property  devised  is  the  testator's;  (2)  hke 
statements  in  the  inventory  and  appraisement;  (3)  state- 
ments of  wife,  at  time  of  purchase  of  property,  that  it 
was  being  bought  for  her  separate  property;  and  (4)  alle- 
gations in  husband's  divorce  complaint  of  non-existence  of 
community  property.  (3  Cal.  Jur.  Ten-Year  Supp.,  pp. 
572,  573,  and  cases  cited.)     There  may  also  be  others. 

On  the  other  hand,  declarations  against  interest  of  a 
deceased  spouse  are  admissible  against  those  claiming  under 
him,  thus  showing  at  least  one  exception  to  the  general 
rule. 

The  declarations  and  statements  of  William  C.  Fields  as 
to  why  he  was  currently  paying  $60.00  per  week  to  Mrs. 
Fields,  and  why  such  payments  continued  for  nearly  40 
years,  should  also  constitute  an  exception  to  the  general 
rule.  Such  declarations,  considered  in  connection  wnth  the 
separation  of  the  spouses  and  payments  by  him  to  her 
aggregating  more  than  $100,000.00  over  a  period  of  40 
years,  would  tend  to  show  his  intent  in  making  such 
payments,  and,  in  turn,  such  intent  would  disclose  the 
existence  of  the  contract  requiring  the  making   of   said 
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payments.  This  should  be  sufficient  to  bring  the  alleged 
declarations  of  William  C.  Fields  within  the  exceptions 
to  the  general  rule  excluding  self-serving  declarations  of  a 
decedent  unless  made  against  interest. 

It  is  a  settled  rule  of  law  in  this  State  that  when  intent 
is  a  material  element  of  a  disputed  fact  the  declarations  of 
a  decedent  as  to  his  intent  in  respect  to  such  fact  are 
admissible. 

Whitlow  V.  Durst,  20  Cal.  2d  523 ; 
Hansen  v.  Bear  Film  Co.  Inc.,  28  Cal.  2d  154; 
Dineen  v.  Younger,  57  Cal.  App.  2d  200; 
Kats  V.  Enos,  68  Cal.  App.  2d  266. 

Conclusion. 

Upon  the  foregoing  facts  and  the  authorities  applicable 
thereto,  we  submit  that  no  community  property  right  ever 
existed  in  the  earnings  of  William  C.  Fields  while  domi- 
ciled in  California. 

Respectfully  submitted, 

John  W.  Preston, 
John  W.  Preston,  Jr., 
By  John  W.  Preston, 

Attorneys  for  Appellants. 
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Jurisdiction. 

Plaintiff,  a  Pennsylvania  corporation,  brought  an  inter- 
pleader action.  Defendants  therein  and  appellants  here, 
Walter  Fields  and  Adel  C.  Smith,  are  residents  of  New 
Jersey.  Defendant  therein  and  appellee  here,  Harriet  V. 
Fields,  is  a  resident  of  California.  By  an  appropriate  or- 
der of  the  District  Court  these  defendants  were  required 
to  interplead.  Federal  jurisdiction  rested  upon  the  di- 
versity of  citizenship  of  the  parties. 

28  U.  S.  C.  A.  Sec.  41,  Judicial  Code. 
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Nature  of  the  Case. 
W.   C.   Fields  died  in   California   December  25,   1946. 
On  March  8,  1934,  he  purchased  from  plaintiff  and  paid 
for  a  single  premium  policy  of  life  insurance  upon  his  own 
life. 

After  his  death  plaintiff  paid  one-half  of  the  death  bene- 
fit under  said  policy  to  the  appellants,  Walter  Fields  and 
Adel  C.  Smith,  whom  the  insured  had  designated  the  bene- 
ficiaries. Plaintiff  then  filed  this  interpleader  action,  de- 
posited the  remaining  one-half  of  the  death  benefit  in  the 
registry,  and  trial  was  had  between  all  defendants.  The 
main  issue  at  the  trial  was  whether  the  insured  had  paid 
the  insurance  premium  without  his  wife's  consent  from 
community  property.  The  District  Court  made  findings 
that  he  did.  The  portions  thereof  involved  in  this  appeal 
are: 

"V. 
"It  is  true  that  the  earnings  and,  consequently,  the 
money  paid  for  the  annuity  insurance  contract  were 
the  community  property  of  William  Claude  Fields  and 
Harriet  V.  Fields. 

"VI. 

'Tt  is  true  that  the  payment  of  the  sum  of  $26,500 
for  the  insurance  contract,  the  proceeds  of  which  were 
to  be  paid  to  Walter  Fields  and  Adel  C.  Smith,  on 
March  8,  1934,  was  a  gift  of  the  community  property 
of  William  Claude  Fields  and  Harriet  V.  Fields." 
[Clk.  Tr.  58.] 
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The  pertinent  statutes  are  Civil  Code  Section  163,  Civil 
Code  Section  164  and  Civil  Code  Section  172/ 

Questions  Involved  in  the  Appeal. 

Appellants  concede  "the  sole  question  involved  here  is 
the  character  of  the  earnings  of  William  C.  Fields,  from 
which  this  policy  premium  was  paid." 

The  "sole  question"  may  be  amplified,  "Was  the 
premium  on  the  life  policy  in  question  paid  by  William  C. 
Fields  from  the  community  earnings  of  himself  and  Har- 
riet V.  Fields,  his  wife?" 

Involved  in  the  question  is  this  sub-question: 

Did  appellee  (wife  of  decedent)  waive  her  rights 
in  community  property  by  a  separation  agreement 
made  and  fully  executed  in  New  York,  or  by  a  re- 
linquishment of  her  community  property  rights  made 
by  her  prior  to  the  payment  of  the  premium  on  the 
life  policy  in  suit? 


^"§163.  Separate  property  of  the  husband.  All  property  owned 
by  the  husband  before  marriage,  and  that  acquired  afterwards  by 
gift,  bequest,  devise,  or  descent,  with  the  rents,  issues,  and  profits 
thereof,  is  his  separate  property."      (Enacted  1872.) 

"§164.  Property  acquired  after  marriage.  All  other  property 
acquired  after  marriage  by  either  husband  or  wife,  or  both,  in- 
cluding real  property  situated  in  this  State  and  personal  property 
wherever  situated,  heretofore  or  hereafter  acquired  while  domi- 
ciled elsewhere,  which  would  not  have  been  the  separate  property 
of  either  if  acquired  while  domiciled  in  this  State,  is  community 
property;     *     *     *." 

"§172.  Management  of  community  personal  property.  The 
husband  has  the  management  and  control  of  the  community  per- 
sonal property,  with  like  absolute  power  of  disposition,  other  than 
testamentary,  as  he  has  of  his  separate  estate ;  i)rovided,  however, 
that  he  cannot  make  a  gift  of  such  community  i)ersonal  ])roperty, 
or  dispose  of  the  same  without  a  valuable  consideration,  or  sell, 
convey,  or  encumber  the  furniture,  furnishings,  or  fittings  of  the 
home,  or  the  clothing  or  wearing  apparel  of  the  wife  or  minor 
children  that  is  community  property,  without  the  written  consent 
of  the  wife."     (Amendment  1917,  p.  829.) 


Synopsis  of  Argument  of  Appellee. 

There  is  ample  evidence  that  decedent  was  domiciled  in 
California  at  the  time  he  earned  the  money  paid  as  the 
insurance  premium.  It  is  doubtful  whether  there  is  any 
real  conflict  of  evidence  on  this  point,  but  if  there  is,  the 
resolving  of  that  conflict  was  exclusively  the  trial  court's 
duty. 

There  is  no  evidence  that  appellee  waived  her  rights  in 
the  community  property  of  appellee  and  decedent,  either  by 
a  separation  agreement  made  and  fully  executed  in  New 
York,  or  otherwise. 

If  there  is  any  evidence  consistent  with  appellants'  theory 
in  this  regard,  it  is  in  direct  conflict  with  positive  evidence 
which  supports  the  findings  of  the  District  Court.  The 
law  is  that  the  facts  before  this  Court  are  those  determined 
by  the  court  below.  The  only  possible  way  to  attack  the 
findings  successfully  is  by  showing  that  there  was  no  sub- 
stantial evidence  to  support  the  findings.  This  has  not  been 
and  cannot  be  done. 

This  Court  will  not  weigh  conflicting  evidence.^ 

In  reliance  upon  this  rule  we  do  not  here  reargue  the 
comparative  weight  of  the  evidence  nor  attempt  to  gauge 


-(From  Rule  52A.)  "Findings  of  fact  shall  not  be  set  aside 
unless  clearly  erroneous  and  due  regard  shall  be  given  to  the  op- 
portunity of  the  trial  court  to  judge  of  the  credibility  of  the  wit- 
ness." 

"Under  applicable  statutes  and  repeated  rulings  here,  the  matter 
open  for  consideration  upon  the  appeal  was  whether  the  findings 
of  the  trial  Court  supported  its  judgment.  To  review  the  evidence, 
was  beyond  the  competency  of  this  Court."  State  Farm  Insur- 
ance V.  Coughran,  303  U.  "S.  485,  at  487.  "*  *  *  these  find- 
ings are  supported  by  evidence  and  hence  are  accepted  by  us  as 
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the  credibility  of  the  witnesses.     Appellee's  argument  will 
be  submitted  under  the  f olloAving  titles : 

I. 

There    Is    Substantial    Evidence    Which    Supports    the 
Finding, 

"It  is  true  that  the  earnings  and,  consequently,  the 
money  paid  for  the  annuity  insurance  contract  were 
the  community  property  of  William  Claude  Fields  and 
Harriet  V.  Fields."     (Finding  V.) 

Our  argument  under  that  title  also  applies  to  the  com- 
panion finding, 

"It  is  true  that  the  payment  of  the  sum  of  $26,500 
for  the  insurance  contract,  the  proceeds  of  which  were 
to  be  paid  to  Walter  Fields  and  Adel  C.  Smith,  on 
March  8,  1934,  was  a  gift  from  the  community  prop- 
erty of  William  Claude  Fields  and  Harriet  V.  Fields." 
(Finding  VI.) 

II. 

There  Was  No  Agreement  by  Which  Appellee  Waived 
Her  Community  Property  Rights. 


correct."  Montgomery  v.  Lambcrson,  144  F.  2d  97  (C.  C.  A.  9, 
1944).      (Emphasis   supplied.) 

"We  have  only  to  determine  whether  the  finding-  of  the  trial 
court  is  clearly  erroneous.  The  finding  is  not  clearly  erroneous  if 
there  is  substantial  evidence  to  support  it.  We  consider  only  the 
evidence  that  supports  the  Court's  finding.  We  do  not  weigh  the 
evidence  or  resolve  conflicts  therein,  or  consider  here  the  credi- 
bility of  the  witnesses."  Po.v  River  Corp.  v.  U.  S.,  165  F.  2d  639 
(C.  C.  A.  7,   1948). 

See  also  Cherry-Burr  ell  Co.  r.  Thatcher,  107  F.  2d  65.  al  69 
rC.  C.  A.  9,  1939)  ;  Gates  v.  General  Casualty,  120  F.  2d  925 
(C.  C.  A.  9,  1941)  ;  Augustine  v.  Bowles,  149  F.  2d  93  (C.  C.  A. 
9,  1945). 


I. 

It  Is  True  That  the  Earnings  and,  Consequently,  the 
Money  Paid  for  the  Annuity  Insurance  Contract 
Were  the  Community  Property  of  William  Claude 
Fields  and  Harriet  V.  Fields. 

Appellants,  at  page  4  of  their  brief  concede  that  there 
was  a  conflict  in  the  evidence  upon  the  subject  of  decedent's 
domicile. 

It  was  stipulated  that  decedent  was  physically  present 
in  California  at  most  if  not  at  all  times  between  April, 
1931  and  the  date  of  his  death,  December  25,  1946.  [Rep. 
Tr.  15.] 

Appellee  and  decedent  intermarried  during  1900  in  Cali- 
fornia. [Rep.  Tr.  5.]  Thereafter  they  traveled  abroad.  A 
child  was  born  to  them  in  1904.  About  1907  decedent 
abandoned  appellee.  [Rep.  Tr.  6.]  Decedent  was  an  actor 
and  traveled  considerably.  He  reopened  an  old  bank  ac- 
count in  California  April  19,  1931.  The  insurance  premium 
in  question  was  paid  therefrom.  [Rep.  Tr.  27-28.]  Dece- 
dent worked  in  California  for  a  motion  picture  producer, 
beginning  September  19,  1931.  [Rep,  Tr.  31.]  He  worked 
in  California  for  another  motion  picture  producer  for 
the  year  1932  continuously  through  the  year  1936. 
[Rep.  Tr.  36.]  (There  is  no  dispute  that  the  premium 
was  paid  March  8,  1934.) 

During  1931  he  went  to  a  real  estate  broker  in  North 
Hollywood  [Rep.  Tr.  80]  and  leased  a  furnished  house  in 
North  Hollywood  for  one  year.  He  overstayed  the  lease 
term  for  about  six  months.  |  Rep.  Tr.  80.]  He  tokl  the 
broker  he  had  a  desire  to  buikl  a  house,  and  looked  at 
vacant  residential  property.     [Rep.  Tr.  81.] 
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In  1933  he  appeared  at  a  voting  place  in  North  Holly- 
wood, [Rep.  Tr.  83.]  The  landlord  of  the  premises  was 
present  in  a  room  adjacent  to  the  room  used  for  voting. 
[Rep.  Tr.  84.]  He  saw  decedent  in  the  reception  room 
enter  the  place  where  voting  was  being  done  while  voting 
was  in  progress.  [Rep.  Tr.  85.]  On  that  occasion  the 
witness  asked  decedent  to  sign  his  autograph  book.  Dece- 
dent did  so.  [Rep.  Tr.  86.]  The  entry  was  undated  but 
immediately  followed  the  autograph  of  another  person 
which  bore  the  date  June  6,  1933.     [Rep.  Tr.  87.] 

A  member  of  the  election  board  which  functioned  at 
that  address  saw  decedent  cast  his  ballot  at  that  place. 
She  had  been  on  the  election  board  since  1930  and  knows 
that  the  ballot  was  cast  toward  the  beginning  of  her  tenure. 
[Rep.  Tr.  92-96.]  (A  municipal  election  was  held  June 
6,  1933.) 

Decedent  was  appointed  a  Special  Deputy  Sheriff  of 
Los  Angeles  County.  In  connection  with  his  application 
papers,  he  answered  certain  questions  over  his  signature. 
The  application,  dated  September  1,  1934,  contained  the 
query,  "Are  you  now  a  registered  voter?"  His  answer 
was  "Yes."  [Rep.  Tr.  97-98.]  The  statement  was  under 
oath.  It  also  contained  a  Van  Nuys,  California,  address 
as  the  residence  of  decedent.  [Rep.  Tr.  98-99.]  Upon  said 
application  a  sheriff's  deputy  badge  was  issued  decedent. 
[Rep.  Tr.  98.] 

Of  this  evidence,  the  District  Court  said,  in  Perm 
Mutual  V.  Fields,  81  Fed.  Supp.  54,  at  page  59,  comment- 
ing  as   follows : 

"*  *  *  y\y  fjQ  Qj-|^.  ,-,^j^y  yQj(3  jj-,  California  with- 
out registering,  after  acquiring  a  legal  domicile,  and, 
as  the  presumption  of  legality  attaches  to  the  act  of 


every  person,  it  must  be  assumed  that  W.  C.  Fields 
complied  with  the  law  and  registered  as  a  condition 
precedent  to  voting.  *  *  *  But  the  facts  just  al- 
luded to  prove  registration.  This,  under  California 
law,   implies  an   intention   to   reside  permanently." 

In  Toff  V.  Goodman,  41  Cal.  App.  2d  771,  it  was  said: 

"Of  all  the  formal  acts  to  be  scrutinized  in  ascer- 
taining a  person's  domicile,  undoubtedly  the  act  of 
registering  and  voting  is  the  most  important,  and 
while  not  necessarily  conclusive,  it  is  usually  most 
convincing  and  persuasive." 

In  1932  decedent  wrote  to  a  New  York  bank  as  fol- 
lows: 

"Find  key  to  my  safe  deposit  box  131.  Will  you 
kindly  seal  the  contents  of  the  box  in  an  envelope 
and  send  it  to  me  registered  mail  or  American  Ex- 
press. I  will  discontinue  the  use  of  the  box  as  I  am 
almost  permanently  settled  here  in  California."  [Rep. 
Tr.  105,  Ex.  Q.] 

He  opened  a  bank  account  in  Hollywood  during  June, 
1927.    [Rep.  Tr.  107,  Ex.  B.] 

His  earnings  thereafter  were  traced  into  the  account, 
and  into  the  full  payment  of  the  premium  on  the  policy 
in  litigation.  [Rep.  Tr.  107-111  and  57-72,  Ex.  A  and 
A  1;  Rep.  Tr.  48-55,  Exs.  J,  K,  L,  E,  F,  G  1,  2,  3,  4,  5; 
Rep.  Tr.  29-40.] 

In  1927  decedent  joined  the  Automobile  Club  of  Cali- 
fornia and  gave  a  North  Hollywood  address.  He  kept  the 
membership  in  good  standing  throughout  the  rest  of  his 
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life.  [Rep.  Tr.  40.]  He  was  a  member  of  the  Masquers 
Club  in  Hollywood,  from  1931  to  1937.  He  gave  a  local 
address  in  his  application.  [Rep.  Tr.  42.]  The  mem- 
bership of  the  Club  is  divided  into  ''residence"  and  "non- 
residence."  Decedent  held  a  resident  membership.  [Rep. 
Tr.  41.] 

He  applied  for  a  Class  "A"  membership  in  the  Screen 
Actors'  Guild  November  13,  1933.    [Rep.  Tr.  45.] 

On  June  4,  1933,  he  resigned  from  the  New  York 
Athletic  Club.    In  the  letter  of  resignation  he  said: 

"Will  you  please  accept  my  resignation  and  send 
me  a  bill  for  my  indebtedness  to  date.  My  reason  for 
resigning  is  that  /  liave  taken  up  my  residence  in 
California  and  intend  to  remain  here."  (Emphasis 
supplied.)      [Ex.  P.] 

Appellants  relied  heavily  upon  the  fact  that  decedent's 
Federal  income  tax  returns  during-  the  period  showed  his 
address  as  "Water ford  Woiks,  New  Jersey."  This  creates 
no  conflict  for  the  law  did  not  require  the  use  of  a 
domiciliary  address  on  such  returns  until  1937.^  Com- 
mencing in  that  year  decedent  gave  his  California  address 
in  said  returns. 


^Ih  re  Gilbert's  Estate,  15  A.  2d  111  (a  New  Jersey  case), 
was  one  in  which  a  like  declaration  of  address  in  a  tax  return 
was  urged  as  evidence  of  domicile.  The  Court  pointed  out  that 
until  the  year  1937,  it  was  not  necessary  under  the  Income  Tax 
law  to  give  one's  actual  address  in  a  tax  return  and  that  as  the 
only  requirement  was  that  an  address  to  which  mail  could  be  sent 
the  taxpayer,  no  inference  of  domicile  could  arise  from  the  giving 
of  an  address  in  a  tax  return.  This  comment  is  at  page  113  of 
the   reported   decision. 
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His  actions  show  that  he  was  acquainted  with  the  rule 
set  forth  in  Gilberfs  Estate,  15  A.  2d  111,  because  when 
he  came  to  distinguish  between  a  mail  address  and  domi- 
cile, he  classified  the  Waterford  Works  entry  as  a  per- 
manent mail  address  and  his  relation  to  California  as 
domicile. 

In  a  petition,  sworn  to  on  August  22,  1939,  filed  be- 
fore the  United  States  Board  of  Tax  Appeals,  involving 
taxes  for  the  years  1933,  1934,  1935  and  1936,  and  ask- 
ing a  re-examination  of  a  deficiency  assessed  on  June  10, 
1939,  W.  C.  Fields  claimed  domicile  in  California  for 
the  years  1933  and  1934.    This  sworn  statement  read: 

"During  the  period  involved  in  this  appeal,  peti- 
tioner zvas  domiciled  in  California,  hut  nmintained  as 
a  permanent  mail  address,  'R.  F.  D.  #i_,  Waterford 
Works,  New  Jersey/  During  the  year  1933  and  un- 
til October,  1934,  he  rented  a  home  located  at  9950 
Toluca  Lake  Avenue,  North  Hollywood,  California, 
which  was  used  both  as  an  office  and  a  residence. 
In  October,  1934,  he  rented  a  house  at  4704  White 
Oaks  Avenue,  Encino,  California,  which,  likewise, 
was  used  during  the  ensuing  two  years  both  as  an 
office  and  a  residence.  During  this  entire  period  and 
for  many  years  prior  thereto,  he  was'  separated  from 
and  not  living  with  his  wife,  Hattie  Fields."  (Em- 
phasis added.) 

This  verified  statement  is  not  a  casual  claim  of  domicile, 
but  one  buttressed  with  facts  showing  occupancy  of 
premises  in  California,  for  residential  and  business  pur- 
poses, under  long  leaseholds,  with  an  explanatory  refer- 
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ence  to  the  separation  from  appellee,  Harriet  V.  Fields. 
The  abandonment  of  the  defense  based  on  such  claim 
does  not  wipe  out  the  assertion  as  an  admission  against 
the  present  contention  made  on  behalf  of  the  decedent. 
Domicile  is  acquired  by  "residence  in  fact,  coupled  with 
the  purpose  to  make  the  place  or  residence  one's  home." 
(State  of  Texas  v.  State  of  Florida,  306  U.  S.  398.) 

From  a  combination  of  the  residence  in  fact  and  the 
intent,  there  springs  a  condition  or  status  knozvn  as  Domi- 
cile. One's  acquired  domicile  is  retained  until  a  new  domi- 
cile is  acquired.  (De  Young  v.  De  Young,  27  Cal.  2d 
521.) 

The  foregoing  is  part  of  the  evidence  of  California 
domicile  in  the  critical  period.  We  have  not  exhausted  it. 
Appellants  recognize  its  sufficiency  by  this  statement  in 
their  brief,  "We,  on  this  appeal  realize  that  this  Court 
would  probably  not  disturb  this  finding  of  the  trial  Court." 
(Opening  Brief  4.) 

The  pertinent  evidence  is  carefully  analyzed  in  the 
Opinion  of  the  District  Court  which  is  reported  in  81  Fed. 
Supp.  54-62. 

It  follows  that  decedent's  earnings,  which  were  trans- 
muted into  an  insurance  bene  lit  were  community  property 
unless  the  wife  had  entered  into  a  \alid  agreement  with 
decedent  to  the  contrary. 
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II. 

There  Was  No  Agreement  by  Which  the  Wife  Waived 
Her  Community  Property  Rights. 

In  addition  to  arguing  that  decedent  was  not  domiciled 
in  California  during  the  pertinent  years,  appellants  tried 
their  case  in  the  District  Court  on  the  theory  that  appellee 
had  made  an  agreement  with  decedent.  That  asserted,  but 
non-existent,  agreement  supposedly  bartered  away  her 
right  in  the  community  property. 

The  findings  are  otherwise. 

Appellants'  position  is  that  there  was  a  conflict  in  the 
evidence.  They  ask  this  Court  to  reperform  the  exclusive 
function  of  the  trial  court  and  apply  the  tests  of  credibility ; 
weigh  the  conflicting  statements,  and  determine  where  the 
preponderance  of  evidence  lies.  Such  a  contention  miscon- 
ceives the  respective  duties  of  trial  and  appellate  courts. 
If  we  consider  their  shifted  contention  to  be  that  there  is 
not  any  conflict,  it  is  made  in  the  face  of  the  aflirmative 
testimony  of  appellee  who  testified  that  there  never  was 
an  agreement  between  her  and  decedent.  The  evidence, 
therefore,  is  against  appellants. 

Testimony  which  supports  the  District  Court  in  this 
regard  is  summarized  thus : 

The  marriage  remained  intact.  [Rep.  Tr.  26,  lines 
3-25.]  There  was  no  property  settlement  agreement. 
[Rep.  Tr.  217.]  The  wife  took  what  decedent  gave 
her  for  support.  This  was  sometimes  as  little  as 
$25.00  per  week.  [Rep.  Tr.  217.]  For  almost  three 
years  it  was  $75.00  per  week.  [Rep.  Tr.  218.]  In 
1933  he  provided  her  with  $50.00  per  week.  [Rep. 
Tr.  218.]  Then  he  increased  it  to  $60.00.  [Rep.  Tr. 
218.  J     She  supported  the  child  of  the  marriage  from 
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these  monies.  [Rep.  Tr.  219.]  At  one  time  he  gave 
her  "$25.00  a  week,  and  then  $30.00  another  time, 
and  then  $35.00,  and  then  he  cut  (her)  down  again, 
and  then  it  was  $40  and  then  $60.00.  [Rep.  Tr.  221.] 
*  *  *"  "There  was  no  arrangement.  He  just  sent 
it  to  me."     [Rep.  Tr.  221.] 

Appellants  urged  a  number  of  letters  upon  the  Court. 
Appellee  was  questioned  about  them.  They  were  exam- 
ined by  the  Court.  Appellants  thought  so  little  of  them 
that  but  few  were  put  in  evidence.  On  the  motion  to 
reopen  the  case,  more  letters  were  produced  and  appellee 
examined  concerning  them. 

Counsel  requested  and  was  granted  permission  to  file  a 
purported  digest  of  the  letters.  It  is  now  contended  that 
this  digest  was  received  in  evidence.  This  is  not  true.^ 
The  record  shows  that  it  was  filed  and  treated  as  a  memo- 
randum. It  was  not  offered  in  evidence.  It  would  be 
clearly  inadmissible  as  evidence  for  the  letters  themselves 
were  available  and  the  witness  actually  questioned  about 
them.  The  District  Court  saw  them  and,  in  its  Supple- 
mental Opinion,  the  Trial  Judge  said  at  81  Fed.  Supp.  54: 

"*  *  *  The  statements  in  the  widow's  letters  relat- 
ing to  receipts  of  moneys  over  a  period  of  years 
(from  1914  to  1944),  which  are  summarized  in  the 
digest  of  letters  filed  with  the  motions  and  as  to  which 
she  was  examined  orally  at  the  hearing,  arc  notJiiny 


^Referring  to  the  letters  digested,  the  Court  said :  "Two  of  these 
are  already  in  evidence." 

Referring  to  the  extract  of  correspondence,  the  Court  said :  "It 
may  be  filed."  [Rep.  Tr.  7,  proceedings  November  22,  1948.  | 
This  is  the  same  language  which  was  used  on  the  same  j^age  with 
respect  to  the  filing  of  a  memorandum  of  authorities.  There  was 
no  ofifer  in  evidence.  The  purported  "extract  of  the  correspondence 
between  the  parties"  was  not  given  an  exhibit  number. 
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more  than  acknoidedgments  of  receipts  of  various 
sums  of  money.  Their  tone  is,  at  times,  sarcastic  and 
the  answering  letters  of  the  deceased,  to  which  the 
digest  refers,  are  similar  in  spirit.  On  the  whole, 
they  are  of  the  same  type  as  the  letters  which  were 
before  the  court  at  the  trial  of  the  case.  They  show, 
only,  as  did  her  testimony  at  the  trial,  that  the  wife, 
at  various  times,  took,  for  her  support,  the  amounts 
which  the  deceased,  in  his  lifetime,  gave  her,  increas- 
ing them  or  reducing  them  as  he  zvilled,  she  at  times 
protesting,  at  others  acquiescing.    They  do  not  tend 

TO  PROVE  AN  AGREEMENT  TO  ACCEPT  THE  WEEKLY 
PAYMENTS  IN  LIEU  OF  HER  WIDOW's  RIGHT  TO  CLAIM 
PERSONAL  PROPERTY  FROM  FlELDS'  ESTATE."  (Em- 
phasis supplied.) 

A  concession  was  made  in  the  following  colloquy  In  open 
court : 

"Mr.  Herron:  Mrs.  Fields  is  here  in  the  court- 
room today.  She  tells  me  that  she  never  did  enter  into 
any  property  settlement  agreement  and  she  does  not 
have  such  an  agreement  in  her  possession. 

Mr.  Preston :  How  about  the  contract  executed  at 
the  hospital? 

Mr.  Herron:  And  there  was  no  contract  executed 
at  the  hospital.    She  is  here  and  available  as  a  witness. 

Mr.  Preston:  Your  word  is  good."'  (Emphasis 
supplied.) 

Pursuit  of  the  search  for  an  agreement  dissipated  the 
case  and  left  it  barren,  but  counsel's  imagination  had  been 
fixed.  He  read  the  letters.  From  the  language  of  simple 
letters  of  a  considerate  and  needy  wife  to  her  husband, 
non-existent  property  settlement  agreements  are  imagined. 
With  a  show  of  laborious  profundity,  these  imaginations 
are  unsuccessfully  scanned  to  produce  the  terms  of  some 
firm  agreement. 
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At  the  trial  appellee  testified  that  there  was  never  any 
understanding  as  to  what  her  support  would  be.  [Rep. 
Tr.  9.]     They  did  not  have  an  agreement.     [Rep.  Tr.  9.] 

On  the  hearing  of  the  motion  to  reopen,  appellee  testified 
that  "There  never  was  any  agreement."  [Rep.  Tr.  32 — 
Nov.  22nd.  1  "The  weekly  remittance  was  what  he  al- 
lowed me  at  that  time.  He  changed.  He  went  up  and 
down  later  on."  [Rep.  Tr.  33 — Nov.  22nd.]  "I  would 
have  to  take  what  was  given  me."  [Rep.  Tr.  33 — Nov. 
22nd.]  At  one  time  he  cut  her  to  $50.00;  and  wrote 
"prospects  are  more  efifulgent.  You  are  not  going  to 
suffer  very  long  until  you  are  back  on  $75.00  again." 
[Rep.  Tr.  35 — Nov.  22nd.]  He  never  restored  her  to 
$75.00  per  week.  [Rep.  Tr.  36— Nov.  22nd.]  Before  he 
died  he  cut  her  to  $40.00  per  week.  [Rep.  Tr.  37 — Nov. 
22nd.] 

From  1933  to  November,  1946,  the  weekly  allowance 
was  $60.00  a  week.  She  protested  and  as  always  he  made 
excuses,  exaggerations,  untruths  and  denials.  [Rep.  Tr. 
37 — Nov.  22nd.]  She  "didn't  know  when  he  was  going  to 
cut  me  because  there  was  no  stipulated  agreement  at  any 
time  and  he  cut  me  and  raised  me  as  he  wanted  to."  [Rep. 
Tr.  38 — Nov.  22nd.  ]  There  was  no  promise  to  support,  her. 
He  just  did  support  her  "in  a  small  way."  [Rep.  Tr.  38 — 
Nov.  22nd.]  When  he  left  home  and  they  quit  living 
together  he  did  not  say  anything  about  supporting  her. 
He  just  kept  on  giving  her  $25.00  or  $30.00  or  $35.00  and 
then  down  to  $25.00  again."     [Rep.  Tr.  38— Nov.  22nd.] 

The  word  "agreement"  appears  only  once  in  the  exten- 
sive correspondence  used  by  appellants'  counsel  in  his  ex- 
tended examination.  [Rep.  Tr.  11,  line  20;  Rep.  Tr.  45 — 
Nov.  22nd.]  Thai  one  use  of  the  word  zuas  in  a  letter 
mritten  by  decedent  to  appellee.     She  did  not  answer  it. 
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[Rep.  Tr.  40 — Nov.  22nd.]  "I  never  answered  his  letter 
because  it  was  so  small  and  cheap.  *  h<  *  Hq  waited 
for  my  answer  and  I  never  answered  him."  Concerning 
the  money  decedent  sent  her,  she  "would  from  time  to  time 
write  him  and  beg  him  for  more,  and  sometimes  *  *  * 
get  it,  but  more  often  not."     [Rep.  Tr.  45 — Nov.  22nd.] 

Appellants,  at  the  hearing  on  the  motion  (through 
counsel)  stated  this  point  to  be: 

"My  point  is  that  the  law  is  that  there  could  not 
be  any  acquisition  of  property  rights  in  California, 
even  though  he  moA-ed  here,  when  he  was  supporting 
her  and  paying  what  she  accepted  as  support."  [Rep. 
Tr.  48— Nov.  22nd.] 

It  is  apparent  that  appellants  did  not  produce  even  a 
prima  facie  case  that  appellee  waived  her  rights  by  the 
terms  of  any  agreement.  However,  as  against  the  bare 
contention  that  she  did  so,  she  has  produced  her  sworn 
denial  that  there  was  ever  any  definite  understanding. 

This  denial,  tested  by  and  fully  explained  in  extensive 
cross-examination  both  at  the  trial  and  hearing  on  the 
motion,  to  reopen  resulted  in  submission  of  the  question 
upon  a  record  which  shows  mere  argument  on  one  side, 
opposed  to  evidence  on  the  other.  The  Court  accepted  the 
evidence.  Even  had  the  total  absence  of  any  evidence  of 
an  agreement  been  remedied,  the  wife  would  not  be  bound 
to  such  a  contract  because  when  husband  and  wife  con- 
tract, the  husband  must  regard  the  fact  that  he  is  a  fidu- 
ciary, 

"The  relations  between  husband  and  wife  are  de- 
clared to  be  confidential  and  all  transactions  between 
them  respecting  property  are  made  subject  to  the  same 
rules  that  control  transactions  between  a  trustee  and 
his  cestui  que  trust." 

Jackson  V.  Jackson,  94  Cal.  446. 
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Property  settlements  between  husband  and  wife  are  : 
"*    *    *    subject  *to  the  general  rules  which  control 
the  actions  of  persons  occupying  the  confidential  rela- 
tions with  each  other,  as  defined  by  the  title  on  trusts." 

N orris  v.  N orris,  50  Cal.  App.  2d  726,  at  733. 

The  title  on  trusts  in  the  Civil  Code  provides  in  Section 
2228: 

"*  *  *  In  all  matters  connected  with  his  trust,  a 
trustee  is  bound  to  act  in  the  highest  good  faith 
toward  his  beneficiary,  and  may  not  obtain  any  advan- 
tage therein  over  the  latter  by  the  slightest  misrepre- 
sentation, concealment,  threat,  or  adverse  pressure  of 
any  kind." 

No  proof  was  offered  that  he  obeyed  the  rule.  Counsel 
contends  that  the  alleged  agreement  was  entered  into  in 
New  York.    (Op.  Br.  p.  9.) 

New  York  law  is  not  different  in  this  respect  from  the 
familiar  California  rules.  See  In  Matter  of  Brykczynski, 
81  N.  Y.  S.  2d  61.  The  Court  dealt  with  a  case  wherein 
a  husband  seeking  to  limit  his  wife's  share  in  his  estate, 
had  asked  her  to  execute  a  waiver  of  her  right  to  certain 
corporate  stock.     Prentice-Hall  summarizes  the  holding: 

"Full  disclosure  of  all  the  facts  would  seem  to  be 
necessary  prerequisite  of  a  valid  waiver.  But  full 
disclosure  itself  may  not  he  enough  if  a  zvife  inexperi- 
enced in  business  affairs  and  faced  with  a  complicated 
settlement  cannot  evaluate  the  facts  disclosed.  In 
such  a  case,  there  should  be  present  on  her  behalf  a 
lawyer  or  other  qualified  representative  who  can  ad- 
vise her  and  otherzvise  protect  her  interests."  (Em- 
phasis supplied.) 
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There  is  no  evidence  at  all  that  meets  these  tests.  Ap- 
pellants have  entirely  failed  to  show  that  there  was  full 
disclosure  of  all  the  facts. 

Despite  the  inability  of  counsel  to  state  the  full  terms 
of  the  alleged  agreement,  it  is  his  contention  that  one  of 
its  provisions  was  the  waiver  by  the  widow  of  all  interest 
in  decedent's  earnings.  Such  a  waiver,  if  actually  made, 
would  have  been  one  under  which  decedent  would  have 
gained  a  very  substantial  advantage. 

In  White  v.  Warren,  120  Cal.  322,  it  was  said: 

"All  transactions  between  husband  and  wife,  by 
which  one  obtains  any  advantage  from  the  other,  are 
presumed  to  be  entered  into  by  the  latter  without  con- 
sideration and  under  undue  influence.  *  *  */' 
(Emphasis  supplied.) 

In  Gaines  v.  Calif.  Trust  Co.,  48  Cal.  App.  2d  709,  this 
language  appears: 

"*  *  *  the  agreement  was  drafted  at  the  direc- 
tion of  the  deceased  and  executed  by  the  widow  at  his 
instigation  *  ^  *  without  any  disclosure  by  him 
to  her  of  the  then  value  and  character  of  his  estate  or 
of  the  rights  which  she  was  called  upon  to  surrender 
by  the  agreement.  Accepting  the  agreement  in  the 
belief  that  the  deceased  was  dealing  honestly  with  her, 
she  was  justified  in  resting  in  that  belief,  and  was  not 
called  upon  then  or  thereafter  to  make  independent 
inquiry  .  .  .  it  zvas  the  ditty  of  the  defendant  to 
overcome  the  statutory  presumption  of  lack  of  suffi- 
cient consideration  a]id  the  exercise  of  undue  in- 
fluence.''    (Emphasis  supplied.) 
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Decedent  was  the  fiduciary  who  allegedly  obtained  the 
advantage  in  the  supposed  agreement.  It  was  appellants' 
burden  to  show  that  the  circumstances  of  making  the 
agreement  were  fair  and  in  all  respects  met  the  require- 
ments of  law.  The  evidence  is  destitute  of  any  such  sug- 
gestion. It  was  appellants'  burden.  They  did  not  attempt 
to  carry  it.    The  widow  never  had  legal  advice. 

There  is  no  suggestion  in  the  record  that  the  widow 
took  counsel  at  any  time,  on  any  phase  of  her  relations 
with  decedent.  Counsel  contends  that  the  alleged  agree- 
ment was  entered  into  in  New  York.  The  law  of  New 
York  in  this  respect  is  stated  in  Wolf  v.  Wolf,  34  Atl.  152 
(N.  J.).  After  observing  that  the  laws  of  New  York  and 
New  Jersey  are  the  same  in  this  field,  the  Court  said : 

"Taking  up  the  special  defense,  the  first  question 
presented  for  determination  is  whether  the  separation 
agreement  in  itself  constitutes  a  defense  to  this  suit 
.  .  .  it  does  not,  for  a  number  of  reasons.  For 
one  thing  it  was  executed  by  complainant  without  in- 
dependent advice." 

The  failure  to  provide  the  wife  with  independent  legal 
advice  in  re  the  agreement  was  also  a  ground  of  reversal 
in  Matassa  v.  Matassa,  87  \.  C.  A.  276. 
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There  Is  No  Showing  of  a  Specific  Term  of  the  Al- 
leged Agreement  Whereby  Any  of  the  Widow's 
Rights  Are  Specifically  Waived. 

In  re  Griffith's  Will,  3  N.  Y.  S.  2d  926,  at  927,  the  law 
is  stated  this  way : 

''*  *  *  'the  agreement  between  the  parties  can- 
not be  regarded  as  a  waiver  of  any  of  their  legal 
rights  beyond  the  express  terms  thereof/  Jardine  v. 
O'Hare,  66  Misc.  33,  34,  122  N.  Y.  S.  463,  464. 

"This  rule  has  been  approved,  in  effect,  by  our 
Court  of  Appeals  (Matter  of  Burridge's  Estate,  261 
N.  Y.  225,  229,  185  N.  E.  81),  where  it  cites  Girard 
V.  Girard,  29  N.  M.  189,  221  P.  801,  804,  35  A.  L.  R. 
1493.  The  official  syllabus  of  the  decision  last  cited 
states : 

"  *In  the  construction  of  contracts,  where  it  is 
sought  to  deprive  either  husband  or  wife  of  property 
rights  growing  out  of  the  marital  relation,  courts 
will  go  no  further  than  the  language  of  the  contract 
extends,  and  zmll  not  deprive  either  spouse  of  such 
rights  unless  there  is  a  clear  and  unmistakable  inten- 
tion to  barter  them  away."     (Emphasis  supplied.) 

Appellants  have  not  offered  any  evidence  of  any  clear 
and  unmistakable  intention  on  the  part  of  the  widow  to 
barter  away  any  of  her  rights. 

With  respect  to  a  written  agreement  between  husband 
and  wife,  it  was  said  in  Matassa  v.  Matassa,  supra: 

"  'It  is  not  disputed  that  husband  and  wife  may  by 
appropriate  agreement  waive  their  respective  inheri- 
table rights  in  the  estate  of  the  other.  It  is  equally 
well  established,  however,  that  the  courts  will  not  con- 
strue a  property  settlement  between  husband  and  wife 
as   depriving   the   survivor   of    inheritance   or    other 
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rights  growing  out  of  the  marital  relation,  except 
where  there  is  a  clear  and  unmistakable  intention  to 
barter  away  such  rights.  The  agreement  before  us 
seems  to  be,  as  stated  therein,  'A  property  settlement 
between  the  parties,  settling  everything  including 
community  property.'  It  also  contains  a  mutual  re- 
lease of  'alimony  and  any  and  all  money  demands 
that  one  could  make  against  the  other  of  any  kind 
whatsoever.'  There  is  no  release  in  terms  by  either 
one  of  claims  upon  the  future  acquisition  of  the  other, 
nor,  in  terms,  any  release  by  either  one  upon  the  estate 
of  the  other  in  case  of  death.  *  *  *  j^  Jones  v. 
Lamond,  118  Cal.  499,  502,  50  P.  766,  767,  62  Am. 
St.  Rep.  251,  it  is  said:  'We  do  not  think  the  courts 
should  come  to  the  aid  of  these  contracts  so  as  to  de- 
prive either  the  husband  or  zvife  of  the  property  rights 
grozuing  out  of  the  marriage  relation,  except  'zvhere 
there  is  a  clear  and  unmistakable  intention  to  barter 
azvay  such  rights/''     (Emphasis  supplied.) 

The  law  is  set  out  in  In  re  Dozvs  Estate,  91  A.  C.  A. 
501: 

"As  said  in  Re  Estate  of  Gould,  181  Cal.  11,  14, 
183  P.  146,  147:  'An  examination  of  the  cases 
wherein  it  has  been  held  that  the  wnfe  had  waived  her 
statutory  rights  as  widow  reveals  the  fact  that  in  each 
case  the  words  used  clearly  imported  an  intention  to 
surrender  the  very  right  afterwards  claimed.'   *   *   *." 

The  District  Court,  in  considering  the  evidence,  ap- 
plied the  above  law.  See  Penn  Mutual  v.  Fields,  81  Fed. 
Supp.  54,  at  62 : 

"Much  less  do  they  (the  letters)  disclose  any  under- 
standing that  they  were  to  continue  during  the  life- 
time of  the  widow.    In  brief,  they  fail  to  comply  with 
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the  essential  requirements  of  such  contracts  as  set 
forth  in  the  very  cases  rehed  on  by  the  movants.  See 
especially,  the  language  of  the  court  in  Re  Burridge's 
Estate,  1933,  261  N.  Y.  225,  185  N.  E.  81,  at  page  82. 
"As  succinctly  put  elsewhere:  'To  constitute  a 
postnuptial  settlement,  the  act  creating  it  must  he 
clear  and  unequivocal.'  41  C.  J.  S.,  Husband  and 
wife,  §89,  page  562.     (Emphasis  added.)     *     *     *." 

Conclusion. 

It  is  respectfully  submitted  that  the  findings  of  the  Dis- 
trist  Court  are  sustained  by  the  evidence  and  that  the 
judgment  should  be  affirmed. 

Respectfully  submitted, 

G.  Allen  Bisbee, 
Wendell  Davis, 
By  G.  Allen  Bisbee, 

Attorneys  for  Appellee. 
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No.  12204 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Walter  Fields  and  Adel  C.  Smith, 

Appellants, 

vs. 

Harriet  V.  Fields, 

Appellee. 


APPELLANTS'  REPLY  BRIEF. 


Introduction. 

Counsel  for  appellees  misconceive  the  controlling  ques- 
tion on  this  appeal.  The  question  is  not  one  of  waiver  of 
community  property  right,  but  on  the  contrary  is  one  where 
we  contend  no  community  property  right  would  or  could 
arise.  The  spouses  separated  in  New  York,  a  common 
law  state,  in  the  year  1907.  No  community  property  could 
arise  at  this  point,  it  being  a  common  law  state.  For  more 
than  25  years  thereafter  Harriet  V.  Fields  lived  in  New 
York  and  W.  C.  Fields  lived  in  New  York  and  I'ennsyl- 
vania.  No  community  property  right  could  arise  during 
these  years.  The  only  claim  she  had  or  could  have  during 
any  of  that  period  was  the  right  of  support. 
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The  spouses  in  1907  agreed  and  thereafter  continued 
to  agree  as  to  the  manner  in  which  he  should  discharge 
his  obHgation  of  support  to  her.  This  agreement  con- 
tinued from  the  date  of  its  inception  to  the  date  of  his 
death  in  1946.  This  being  true,  no  community  prop- 
erty right  could  arise.  It  is,  therefore,  not  a  case  of 
waiver  of  an  existing  right,  but  is  a  case  where  the  law 
of  contract  as  well  as  the  law  of  domicile  prevents  the 
arising  of  any  community  property  claim.  The  community 
property  right  is  one  that  vests  and  exists  during  cover- 
ture. It  is  not  a  right  of  succession.  Such  rights  accrue 
on  the  death  of  a  decedent  and  not  before.  Harriet  V. 
Fields  may  have  the  rights  of  a  widow  in  the  estate  of  her 
deceased  husband,  but  that  is  the  extent  of  her  claim. 
The  right  of  succession  does  not  generate  a  community 
property  claim.  Her  rights  are  as  a  widow  in  his  separate 
estate  and  not  otherwise. 

The  Court  below  failed  to  observe  this  distinction  and 
thereby  fell  into  serious  error.  Counsel  for  appellee  quote 
from  his  written  opinion  at  pages  13-14  of  their  brief. 
This  very  quotation  reveals  error  in  the  Court's  thinking. 
Of  the  showing  made  in  this  record  and  found  in  the 
appendix  to  this  brief  the  Court  below  said : 

"*  *  *  The  statements  in  the  widow's  letters  relat- 
ing to  receipts  of  moneys  over  a  period  of  years  ( from 
1914  to  1944),  which  are  summarized  in  the  digest 
of  letters  filed  with  the  motions  and  as  to  which  she 
was  examined  orally  at  the  hearing,  are  nothiiicj  more 
tlmn  acknowledgment  of  receipts  of  various  sums  of 
money.  Their  tone  is,  at  times,  sarcastic  and  the 
answering  letters  of  the  deceased,  to  which  the  digest 
refers,  are  similar  in  spirit.     On  the  whole,  they  are 


of  the  same  type  as  the  letters  which  were  before  the 
court  at  the  trial  of  the  case.  They  show,  only,  as  did 
her  testimony  at  the  trial,  that  the  wife,  at  various 
times,  took,  for  her  support,  the  amounts  zvhich  the 
deceased,  in  his  lifetime,  gave  her,  increasing  them  or 
reducing  them  as  he  willed,  she  at  times  protesting, 
at  other  acquiescing.     They  do  not  tend  to  prove 

AN  agreement  to  ACCEPT  THE  WEEKLY  PAYMENTS 
IN  LIEU  OF  HER  WIDOW's  RIGHT  TO  CLAIM  PERSONAL 
PROPERTY   FROM   FiELd's  ESTATE." 

That  she  under  New  York  law  would  be  entitled  to  a 
widow's  share  in  his  personal  property  and  likewise  under 
California  law  is  not  a  disputed  question  here.  But  these 
are  rights  in  his  estate  in  the  nature  of  succession  rights 
based  on  the  premise  that  the  property  in  question  in  which 
she  seeks  recognition  was  and  is  decedent's  separate  estate, 
and  not  community  property.  Thus  the  court  below  failed 
to  recognize  the  basic  fact  that  under  New  York  law  no 
community  property  could  exist. 

The  agreement  between  the  spouses  having  been  fully 
performed  by  him  keeps  this  contract  alive  as  long  as  he 
performs  it.  Admittedly  he  performed  it  until  the  day  of 
his  death.  This  agreement  and  its  full  performance  is  a 
barrier  that  cannot  be  hurdled  so  as  to  create  community 
property.  This  is  true  because  the  Fourteenth  Amend- 
ment would  prevent  any  such  action  by  the  courts  or 
Legislature  of  California.  Therefore,  the  only  question 
in  this  case  is,  Did  W.  C.  Fields  have  an  understanding  or 
arrangement  or  agreement  with  Harriet  V.  Fields  as  to  the 
manner  in  which  he  was  to  discharge  his  obligation  of 
support  to  her? 


Evidence  of  the  Agreement. 

Evidence  of  the  agreement  was  ignored  by  the  Court 
below  presumably  because  it  was  not  a  comprehensive 
settlement  of  all  community  property  rights.  But  when 
the  arrangement  was  made  no  property  had  been  accumu- 
lated by  either  of  them  and  little  or  no  income  was  being 
earned  by  him.  The  duty  to  support  was  all  the  obligation 
he  had  to  her  when  the  separation  occurred.  The  payment 
for  support  was  at  all  times  from  the  day  of  separation  to 
the  date  of  his  death  a  matter  of  mutual  understanding 
and  agreement  between  them.  For  the  convenience  of  the 
Court  the  main  part  of  the  evidence  is  set  up  in  Appen- 
dices A,  B  and  C  of  this  brief.  How  the  Court  below 
could  say  that  there  was  no  agreement  as  to  the  amount 
she  would  accept  as  support  is  beyond  our  understanding. 

This  agreement  measured  his  full  duty  to  her  and  satis- 
fied her  claim  to  his  future  earnings.  She  did  not  lose 
her  right  of  succession  as  a  widow  it  is  true,  but  she  did 
lose  any  right  to  claim  community  property  rights  during 
the  marriage  and  prior  to  the  death  of  the  decedent. 

Conclusion. 

Counsel  nowhere  met  the  contention  made  by  appellant. 
They  discuss  the  question  of  waiver  of  community  prop- 
erty right,  but  they  do  not  discuss  the  contention  that  no 
community  property  right  ever  arose.  The  New  York 
case.  In  re  Burridge's  Estate,  261  N.  Y.  225,  185  N.  E. 
81  (Op.  Br.  p.  15),  recognizes  the  character  of  agreements 
here  shown  and  by  implication  at   least  holds   that  the 
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widow  in  such  case  has  the  right  only  given  by  New  York 
law  in  the  separate  estate  of  her  decedent  husband.  The 
Court  in  that  case  said : 

"The  parties  here  have  not  only  agreed  to  live 
apart,  but  have  determined  the  manner  in  which  the 
husband  shall  meet  his  obligation  to  support  his  wife, 
and  in  return  the  wife  has  accepted  the  stipulated 
provision  for  her  support  in  lieu  of  'all  other  claim 
and  provision  for  her  support'  as  well  as  in  lieu  of 
her  dower  right.  .  .  .  An  agreement  of  a  wife 
that  she  shall  accept  in  lieu  of  other  provision  for  her 
support  a  sum  fixed  by  agreement,  to  be  paid  while 
both  parties  live  and  the  husband's  obligation  to  sup- 
port continues,  is  fairly  open  to  the  construction  that 
the  wife  still  intends  to  retain  such  rights  against  the 
husband's  estate  after  his  death  as  the  law  has  con- 
ferred upon  her." 

It  is  only  a  right  in  his  estate  that  is  left  to  her  in  a 
case  like  the  one  before  the  Court. 

The  right  of  succession  may  remain,  but  a  community 
property  right  cannot  exist. 

We  submit  that  the  judgment  in  this  case  should  be 
reversed  because  the  insurance  premium  was  paid  from  the 
separate  estate  of  the  decedent  in  which  the  wife  had  no 
interest. 

Respectfully  submitted, 

John  W.  Preston, 
John  W.  Preston,  Jr., 
By  John  W.  Preston, 

Attorneys  for  Appellants. 


APPENDIX  A. 

Exhibit  33. 

[Rep.  Tr.  p.  228.] 

"655  Funchel  Rd. 
Bel-Air  Cal. 
June  27,  38 

"Dear  Hattie : — 

"Further  re.  our  conversation  of  several  days  ago.  Is 
this  your  understanding  and  agreement.  You  wish  me  to 
allow  you  seventy  dollars  per  week  for  a  period  of,  say 
ten  or  twelve  weeks.  During  the  stay  of  Claudes  intended 
bride  when  your  household  expenses  will  naturally  increase. 
Then  you  agree  to  accept  Fifty  dollars  per  week  for  a  like 
period  immediately  following,  after  which  we  return  to 
the  sixty  dollars  per  week  arrangement  again.  Or  if  you 
prefere  you  can  have  the  extra  Ten  dollars  per  week  for 
the  ten  or  twelve  weeks  in  a  lump  sum.  I  want  to  help 
you,  and  I  know  neither  of  us  want  a  misunderstanding. 

"Drop  me  a  line  here  and  when  I  return  from  the 
Springs  in  a  few  days  I'll  arrange  with  the  bank  to  make 
the  change. 

"I  hope  yourself  and  Claude  are  well.  My  best  wishes 
to  you  both. 

Claude." 
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APPENDIX  B. 

[Rep.  Tr.  Supp.  pp.  22-46.] 

Q.  Now,  Mrs.  Field,  have  you  reviewed  these  photo- 
stats of  the  correspondence  that  took  place  between  you 
and  Mr.  Fields  over  the  years?    A.     Yes,  over  a  lifetime. 

Q.  Now,  isn't  it  true  that  for  the  first  period  of  your 
separation  that  you  had  a  certain  allowance  each  week? 
A.    There  was  no  separation  ever. 

Q.     All  right.    What  do  you  call  it  then? 

The  Court :    After  he  left  you. 

The  Witness :  He  left  to  go  on  the  road.  He  left  New 
York  to  go  on  the  road. 

The  Court :  What  he  means  by  "separation"  is  that  you 
did  not  live  as  husband  and  wife  ? 

The  Witness :    We  didn't  live  under  the  same  roof. 

Q.  By  Mr.  Preston:  What  is  the  date  you  fixed  when 
you  ceased  to  live  together  as  husband  and  wife?  A.  I 
can't  remember. 

Q.     Just  the  year,  please.    A.    I  can't  remember. 

Q.  Don't  you  know  about  what  year  it  was?  A.  No, 
our  child — 

The  Court:  Didn't  you  tell  me  it  was  sometime  after 
the  baby  was  born?    I  think  you  told  me  that. 

The  Witness:  Yes,  sir.  He  was  about — I  was  trying 
to  think — 

The  Court :    He  was  three  or  four  years  old  ? 

The  Witness :  The  child  was  about  three  or  three  and  a 
half  years  old. 

Mr.  Preston :    I  think  she  said  five  and  a  half. 
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Q.  By  Mr.  Preston:  Didn't  you  fix  it  as  1907?  A, 
He  went  on  the  road  then. 

The  Court:  Whatever  took  place  between  you  took 
place  in  1907,  whatever  you  call  it,  a  separation  or  his 
going  away.    That  took  place  and — 

The  Witness :     He  came  in  and  out  from  the  road. 

Q.  By  Mr.  Preston:  Can't  you  tell  us  a  little  more 
definitely  what  date  you  would  say  you  ceased  to  live  to- 
gether as  man  and  wife?  A.  When  Claude  was  about 
three  and  a  half  years  old. 

Q.  That  would  make  it  about  what  year?  He  was 
born  in  1904?    A.    Yes,  sir. 

Q.     About  1907?    A.    Yes,  sir. 

The  Court:    That  would  be  1907. 

Q.  By  Mr.  Preston :  Now,  in  one  of  these  letters  that 
you  say  you  have  seen,  there  is  a  statement  under  date  of 
December  28th,  1914: 

"The  arrears  in  payments  are  all  righted"  by  the  pay- 
ment of  $100.00. 

What  did  you  mean  by  that  ? 

Mr.  Herron :  Just  a  moment.  We  think  the  witness 
should  be  shown  the  letter. 

The  Witness :    I  can  answer  that. 

The  Court:    That  is  all  right. 

Mr.  Preston:     If  she  doesn't  remember  she  may  say  so. 

The  Witness :  I  didn't  say  I  couldn't  remember.  Mr. 
Fields  would  send  me  four  weeks  in  advance  at  $25.00  a 
week  and  that  is  what  the  $100.00  would  lia\c  meant. 

0.  By  Mr.  Preston:  That  is  four  weeks  in  advance? 
A.    Yes,  sir. 


Q.  You  expected  $25.00  a  week,  did  you  not?  A.  I 
didn't  know  what  to  expect.  That  is  all  I  was  allowed  to 
have  from  him. 

O.  Answer  my  question:  "The  arrears  are  all 
righted."  That  means  you  expected  $25.00  a  week,  does 
it  not?  A.  According  to  what  he  said — until  he  advanced 
me  again. 

Q.  Now  then,  I  believe  you  have  already  testified  that 
he  never  said  anything  to  you  about  a  home  in  Philadel- 
phia. A.  When  I  asked  for  a  home  in  Philadelphia  he 
would  say  yes,  and  then  he  would  send  me  something  later, 
but  it  was  always  conversation.  He  never  produced  a 
home. 

O.  Well,  you  wrote  him  a  letter,  did  you  not,  holding 
the  matter  in  abeyance,  on  January  4th,  1915,  or  January 
20th,  1915?  Do  you  remember  anything  about  that  after 
seeing  the  correspondence  here?  A.  I  waited  for  years 
for  an  answer  to  that. 

Q.  Answer  my  question.  Did  you  write  the  letter  that 
is  referred  to  here  under  date  of  January  20th,  1915,  post- 
poning acceptance  or  rejection  of  the  offer  in  Philadelphia? 
A.    Yes. 

Q.  For  a  home?  A.  Yes,  sir;  because  the  child  hadn't 
finished  school  yet  and  I  didn't  want  to  take  him  out  of 
school  for  a  home.  Then  we  were  living  in  Brooklyn  and 
I  wanted  to  go  to  New  York  to  get  a  little  apartment. 

O.  Now,  there  is  another  letter  here  dated  October  1, 
1915,  which  acknowledged  receipt:  "The  weekly  money 
up  to  date,"  and  asking  for  an  additional  $100.00  to  move 
into  a  small  flat  and  states:  "We  won't  annoy  you  any 
more  for  anything  truly."  Did  you  see  that  letter?  A. 
Yes,  I  saw  that. 
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Q.  What  does  the  "weekly  money  up  to  date"  refer 
to?  A.  $25.00  a  week.  And  I  couldn't  have  gone  into  a 
place  and  paid — 

Q.     I  am  not  asking  for  voluntary  answers. 

Mr.  Herron :    You  asked  what  it  referred  to. 

The  Witness :  I  haven't  finished.  You  interrupted  me 
always. 

Q.  By  Mr.  Preston:  I  asked  what  it  referred  to. 
A.    Yes. 

Q.  Now,  here  is  another  letter  on  October  18th,  1915, 
which  acknowledges  receipt  of — I  can't  tell  whether  it  is 
fifty  or  thirty.    A.    I  guess  thirty. 

Mr.  Herron:    Fifty. 

Mr.  Preston:  Fifty  dollars  on  the  $100.00  requested 
above  and  refers  to  renting  a  little  flat.  Do  you  remember 
getting  that  $50.00?  A.  That  $50.00  was  to  be  used  over 
a  period  of  tw^o  weeks,  but  I  never  got  the  $100.00. 

Q.  On  October  20th,  1915,  you  acknowledged  receipt 
of  $50.00  "to  date."  Do  you  remember  that?  A.  "To 
date"  ?  Yes,  because  he  would  often  fall  back  and  I  would 
have  to  remind  him  that  he  was  still  in  arrears. 

Q.  Now,  on  May  23rd,  1917,  you  wrote  him:  "Our 
weekly  remittance  these  last  few  weeks"  not  paid.  Did 
you?    A.    You  confuse  me  all  the  time. 

The  Court:  Answer  the  question.  Madam.  He  merely 
asked  you  if  you  wrote  the  letter.  You  will  answer  that 
yes  or  no  and  then  if  you  want  to  explain  it  I  will  let  you 
explain  it.  Answer  the  questions.  You  wrote  a  letter  and 
he  wants  to  know  what  you  referred  to. 

O.  By  Mr.  Preston:  What  did  you  refer  to?  A. 
May  I  have  that  again,  please? 


Q.  By  Mr.  Preston :  The  quotation  I  have  is :  "Our 
weekly  remittance  these  last  few  weeks  not  paid."  A. 
No.  He  would  run  behind  very  often  and  very  often 
confuse  me. 

The  Court :    Are  you  referring  to  the  amount  ? 

Mr,  Preston:  How  much  did  you  expect  as  late  as 
May  23rd,  1917? 

The  Witness:    I  was  getting  $25.00  then. 

Q.  By  Mr.  Preston:  On  February  7th,  1922,  you 
wrote:    "Our  weekly  remittance  received  to  date." 

Mr.  Herron :     Do  you  have  the  letter  ? 

Mr.  Preston :    I  think  I  can  find  it. 

Mr.  Herron :  I  would  like  to  show  it  to  the  witness  and 
she  will  probably  know  what  you  are  talking  about. 

Q.  By  Mr.  Preston :  Do  you  recall  that  letter,  a  letter 
of  February  7th,  1922 :  "Our  weekly  remittance  received 
to  date"?  A.  Yes.  Mr.  Fields  always  expected  me  to 
answer  when  I  got  the  money  order  from  him. 

O.  Well,  you  accepted  the  money  in  lieu  of  support,  did 
you  not?    A.    I  had  to. 

Q.  Well,  answer  my  question.  Did  you?  A.  Yes,  I 
did.    I  had  to. 

Q.  On  the  20th  day  of  February,  1922,  you  were  sup- 
posed to  have  written  in  substance  this :  "Received  a  check 
for  $70.00  which  went  right  to  the  rent  and  the  rest  for 
part  on  the  furniture  bill,"  and  you  asked  for  a  larger 
weekly  remittance  than  $30.00.  Do  you  remember  that? 
A.  I  can't  say  that  I  remember  that  one  letter,  but  1  wrote 
him  many  letters. 

Q.     What  is  your  answer  again? 
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Mr.  Herron:  She  said,  "I  can't  remember  that  letter, 
but  I  wrote  him  many  letters." 

The  Witness :    Of  the  same  type  for  years  and  years. 

Q.  By  Mr.  Preston:  Then,  on  November  17th,  1925, 
there  is  a  letter  that  reads  this  way:  "Thanks  for  the 
check  for  $60.00.  That  leaves  you  $20.00  in  arrears  from 
last  week."  What  does  that  mean?  A.  Sometimes  he 
wouldn't  send  me  the  full  amount, 

Q.  In  1925  were  you  supposed  to  get  $60.00  a  week? 
A.    I  can't  remember  that. 

Q.  Well,  anyway  the  $60.00  left  you  $20.00  in  arrears. 
Can  you  explain  what  the  arrears  referred  to?  A.  I  told 
you  sometimes  he  would  not  send  me  the  full  amount  that 
he  promised  and  would  make  up  for  it  at  another  time. 

Q.  Isn't  it  a  fact  that  you  knew  at  all  times  how  much 
he  had  promised  to  give  you?  A.  No,  because  he  would 
sometimes  send  more  and  sometimes  less. 

Q.  All  right.  Then  explain  this  letter  of  February 
5th,  1926.  This  is  a  letter  set  up  in  the  affidavit :  "Thank 
you  for  the  check  for  $65.00  this  week.  Undoubtedly  you 
made  a  mistake  in  sending  $5.00  too  much.  However,  it 
will  keep  until  next  week."  What  do  you  refer  to  there? 
A.     Because  he  was  very  capable  of  trickery — very  often. 

Q.  What?  A.  Mr.  Fields  was  very  capable  of  trick- 
ery very  often  and  would  try  to  see  whether  I  would  give 
him  the  money  back — the  $5.00  back  or  when  he  was  in 
arrears. 

Q.  What  did  you  mean  when  you  said  it  was  $5.00  too 
much?     A.     He  must  have  sent  $5.00  too  much. 

Q.  Too  much  for  what?  A.  Too  much  of  the  money 
that  he  was  sending  me  every  week. 


Q.  Don't  you  understand  that  that  $60.00  was  what 
you  were  supposed  to  receive  ? 

Mr.  Herron:    What  date  is  this,  Judge? 

Mr.  Preston :    February  5th,  1926. 

The  Witness:  No,  I  was  supposed  to  receive  a  great 
deal  more  because  I  never  could  meet  my  expenses  with  the 
child. 

0.  By  Mr.  Preston:  Now,  this  reads:  "Thank  you 
for  the  check  for  $65.00  this  week.  Undoubtedly  you 
made  a  mistake  in  sending  $5.00  too  much.  However,  it 
will  keep  until  next  week."  Now,  doesn't  that  mean  to 
you  that  you  were  expecting  $60.00  a  week?    A.    Yes. 

Q.  And  that  he  sent  you  $5.00  too  much?  A.  Yes. 
And  previous  to  that,  he  was  in  arrears  $20.00. 

Q.  All  right.  Was  this  a  time  when  you  were  sup- 
posed to  get  $60.00  a  week  or  more?  A.  I  can't  re- 
member. 

Q.     Can't  remember  ?    A.    No. 

O.  Well,  isn't  it  true  that  he  made  an  agreement  with 
you  or  had  an  understanding  with  you  or  told  you,  at 
least,  that  he  was  going  to  send  you  $60.00  a  week  in  the 
year  1925?     A.     There  never  was  any  agreement. 

Q.  I  am  not  asking  information  about  an  agreement. 
I  am  asking  you  what  he  told  you.  A.  He  told  me  lots 
of  things.  I  can't  remember  that  one  letter.  There  was  a 
letter  every  week. 

Q.     Do  you  remember  the  Harriman  Bank?     A.     Yes. 

Q.  Do  you  remember  when  he  made  arrangements 
with  that  bank  for  you?  A.  I  don't  remember,  but  I 
know  of  the  time  when  the  bank  went  in  the  disaster. 
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Q.  What  was  the  arrangement  there?  A.  (No  an- 
swer.) 

Q.  How  much  were  you  to  get?  A.  I  just  don't  re- 
member. 

Q.  Wasn't  it  $75.00  a  week?  A.  Yes,  I  guess  it 
was  at  that  time. 

O.  What— how  long  did  it  go  at  $75.00  a  week?  A. 
Less  than  three  years. 

Q.  And  then  what  was  it  changed  to?  A.  He  went 
down  to  $50.00,  and  I  said  I  couldn't  manage  on  that,  so 
he  raised  me  to  $60.00. 

Q.  Now,  Mrs.  Fields,  on  October  14th,  1926,  you 
wrote:  "Our  weekly  remittance  received  for  which  we 
thank  you."  How  much  was  that?  A.  I  don't  remem- 
ber that  one  day  that  I  said  that.  I  said  that  in  numerous 
letters. 

Q.  What  did  you  refer  to  when  you  said,  "Weekly 
remittance  received"?  A.  The  weekly  remittance  was 
what  he  allowed  me  at  that  time.  He  changed.  He  went 
up  and  down  later  on. 

Q  He  did  then  allow  you  a  certain  amount  which  he 
changed  up  and  down,  is  that  right?  A.  That  is  the 
only  way  he  could  do, 

Q.     Answer  my  question  yes  or  no.     A.     Yes. 

Q.  Now,  on  June  4th,  1927,  you  said  this:  "Check 
for  $75.00 — ."  "Acknowledge  receipt  of  check  for  $75.00 
and  note  your  arrangement  with  Harriman  Bank  for 
future  payments,  which  is  agreeable  to  me  and  acceptable." 
Did  you  say  that?  A.  I  don't  remember  that  one  letter. 
I  had  to  agree  to  anything  in  order  to  keep  my  rent  paid. 
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Q.  The  question  is,  did  you  tell  him  that  it  was  agree- 
able to  you  and  acceptable  to  get  $75.00  a  week  from  the 
Harriman  Bank? 

Mr.  Herron :  And  the  witness  answered  she  didn't 
remember  that  letter.  Now,  if  you  want  to  show  it  to 
her  why  don't  you  show  it  to  her? 

Mr.  Preston :     Have  you  got  it  ? 

Mr.  Bisbee :     We  have  never  seen  the  letter. 

The  Court:  Go  ahead.  I  think  she  has  answered  the 
question. 

Mr.  Preston:  I  didn't  want  to  take  up  too  much  time 
to  show  her. 

Q.  By  Mr.  Preston:  If  that  is  one  of  your  letters 
could  you  tell  what  that  meant — v^hat  that  would  mean? 
A.     I  w^ould  have  to  take  w^hat  was  given  me. 

Q.  Doesn't  that  mean  it  was  agreeable  to  you  and 
acceptable  to  you  to  get  $75.00  a  week?  A.  When  I 
was  paying  for  furniture  and  had  rent  to  pay  it  had  to 
be  agreeable. 

Q.  There  is  nothing  said  about  furniture  or  rent  in 
there,  is  there?  A.  W^ell,  we  never  went  into  detail  in 
every  letter.  There  was  an  understanding  that  I  was 
paying  for  furniture  and  a  piano  for  the  child,  and  I  had 
to  have  rent  and  he  had  to  go  to  school. 

0.  Didn't  Mr.  Fields  write  you  a  letter  on  the  29th 
day  of  March,  1932,  and  say:  "Could  you  manage  on 
$50.00  a  week  until  things  look  up?"  Do  you  recall  that? 
A.     Yes. 

Q.  Well,  did  he  send  you  $50.00  a  week  instead  of 
seventy-five  after  that?     A.     Yes,  that  is  what  he  did. 
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Q.  And  later  on,  didn't  he  make  that  up?  A.  Yes, 
he  made  it  up  later. 

Q.  He  made  that  up?  A.  Yes,  I  believe  he  did 
When  was  that? 

Q.  Well,  did  you  get  this  letter  from  him  on  May  5th, 
1932:  'Within  the  week  I  will  make  your  allowance 
$50.00  per  week  until  things  look  up  a  bit,"  and  "prospects 
are  more  efifulgent,"  and  *'You  are  not  going  to  suffer 
very  long  until  you  are  back  on  $75.00  again."  Do  you 
remember  that  letter?     A.     Yes,  I  do. 

Q.     Do  you  remember  that?     A.     Yes,  I  believe  I  do. 

Q.  Don't  you  gather  from  that,  Mrs.  Fields,  that  the 
understanding  with  you  was  that  you  were  to  have  $75.00 
a  week  ?     A.     Yes,  sir. 

Q.  And  that  he  had  cut  you  down  to  $50.00,  as  you 
call  it,  and  that  he  was  telling  you  that  he  would  put  it 
back  to  $75.00.     A.     Yes,  but  he  never  did. 

Q.  Well,  that  $75.00  was  agreeable  to  you,  was  it  not? 
A.     It  had  to  be.    I  had  no  other  source  of  money. 

Q.  Well,  then,  in  1932,  on  the  19th  of  May,  the  bank 
changed  the  checks  from  $75.00  to  $50.00,  isn't  that  right? 
A.     Yes,  sir. 

Q.  Well,  didn't  he  make  in  about  May  of  1933,  an 
arrangement  with  the  Guarantee  Trust  Company  to  pay 
you  so  much  a  week?     A.     Yes. 

0.  How  much  a  week  was  that?  A.  Well,  after  the 
Harriman  Bank  went  into  disaster  he  changed  to  the  other 
bank  and  then  when  I  told  him  I  couldn't  get  along  on 
$50.00  he  then  changed  it  to  $60.00,  as  T  told  you. 

Q.  And  how  many  years  did  that  go  on?  A.  Until 
about  1946. 
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Q.     The  date  of  his  death?     A.     Yes,  sir. 

Q.  Well  now,  when  he  died  you  were  still  under  the 
$60.00  a  week  regulation  or  whatever  we  want  to  call  it, 
is  that  right?     A.     No.     He  reduced  me  to  $40.00. 

Q.     When?     A.     I  told  you. 

Q.     November  of  1946?     A.     Yes. 

Q.  Well,  up  to  November  1946,  from  1933  to  that 
date,  it  was  $60.00  a  week,  is  that  right?     A.     Yes. 

O.     And  you  accepted  it?     A.     I  had  to. 

Q.     Did  you  protest?     A.     I  protested,  yes. 

Q.  You  protested?  What  did  you  get?  A.  The 
same  as  always — excuses — exaggerations,  untruths,  de- 
nials. 

Q.  I  see  a  letter  here  dated  December  9th,  1934,  in 
which  you  wrote:  "Won't  you  please  keep  your  promise 
and  send  me  the  rest  of  the  cut  you  made?"  What  did 
you  have  reference  to  there?  A.  What  was  that  date, 
please? 

Q.     The  date?     A.     Yes. 

Q.  December  9th,  1934.  A.  1934.  I  just  meant  the 
same  as  I  did  for  years  and  years.  I  didn't  know  when 
he  was  going  to  cut  me  because  there  was  no  stipulated 
agreement  in  any  way  at  any  time  and  he  cut  me  and  he 
raised  me  as  he  wanted  to. 

Q.  Didn't  he  promise  to  support  you,  Mrs.  Fields? 
Didn't  he  promise  to  support  you?  A.  He  didn't  prom- 
ise.    He  just  did  in  a  small  way. 

Q.  Didn't  he  tell  you  he  was  going-  to  support  you? 
A.      He  n*ver  said  anything  about  support. 

O.  Didn't  you  have  a  discussion  with  him  at  all  in 
V\hich  he  told  you  he  was  going  to  support  you?     A.     He 
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never  said  anything  about  it.     He  knew  he  had  to  in  a 
small  way. 

Q.  When  he  left  did  he  say  anything  about  supporting 
you?     A.     Left  when? 

Q.  Well,  when  he  left  the  home — when  you  quit  living 
together  as  man  and  wife?  A.  No.  I  just  kept  on 
getting  $25.00  or  $30.00  or  $35.00,  and  then  down  to 
$25.00  again. 

O.  Just  kept  on  sending  it  all  the  time.  A.  He  just 
kept  on  supporting  his  w^ife  and  child. 

Q.  Was  there  ever  a  time  between  the  time  you  quit 
living  together  as  man  and  w4fe  to  the  time  he  died  in 
which  you  didn't  collect  your  support?  A.  Sometimes 
he  let  it  run  over  into  a  month. 

Q.  But  you  would  get  it  eventually?  A.  Eventually; 
yes,  sir. 

Q.  He  supported  you  during  that  entire  time?  A. 
Yes,  sir. 

Q.     And  you  accepted  it?     A.     I  had  to. 

Q.  Wd\,  cut  out  the  "had  to."  Did  you  accept  it? 
A.  Yes,  because  it  came  to  the  house  in  a  letter  in  the 
form  of  a  check. 

Q.  And  when  he  wrote  you  on  June  27th.  1938,  and 
that  letter  is  already  in  evidence  here,  in  regard  to  the 
$10.00  for  the  entertainment  of  the  bride-to-be  of  your 
son,  you  saw  that  letter  today  and  read  it  again,  did  you? 
A.     No,  I  didn't  see  it  today. 

O.  Well,  it  reads  as  follows:  "Is  this  your  under- 
standing and  agreement  you  wish  me  to  allow  you  $70.00 
per  week  for  a  period  of  say  10  or  12  weeks,  durinij  the 
stay   of    Claude's    intended   bride    when    your    household 
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expenses  will  naturally  increase?  Then  you  agree  to 
accept  $50.00  per  week  for  a  like  period  immediately  fol- 
lowing, after  which  we  return  to  the  $60.00  per  week 
arrangement  again."  Didn't  you  make  that  proposition 
to  Mr.  Fields?  A.  Yes,  but  I  never  answered  his  letter 
because  it  was  so  small  and  cheap. 

Q.     You  misunderstand  my  question. 

The  Court :  That  was  the  letter  about  which  she  was 
examined  in  the  trial. 

Mr.  Preston :  But  not  on  this  phase  of  it,  your  Honor. 
It  is  the  same  letter,  all  right. 

Q.  By  Mr.  Preston:  You  made  that  proposition  to 
him,  did  you  not,  that  you  would  take  $10.00 — if  he  would 
give  you  $10.00  more  than  $60.00  you  would  take  $10.00 
less  than  $60.00  to  make  it  up?  A.  If  I  asked  him  for 
any  additional — 

Q.  Please  answer  my  question.  Did  you  do  that? 
Didn't  you  make  that  offer  to  him?     A.     Yes,  sir. 

Q.  And  didn't  he  agree  to  do  it?  A.  He  waited  for 
my  answer  and  I  never  answered  him. 

Q.     You  never  answered  that  letter  at  all?     A.     No. 

Q.  You  made  him  the  proposition  and  he  wrote  you  a 
letter?     A.     Yes,  sir. 

Q.  And  you  never  answered  it?  A.  I  didn't  an- 
swer it. 

Q.  Well  now,  there  is  one  more  letter  dated  January 
7th,  1944,  from  the  Hotel  Empire,  New  York  City.  You 
wrote  him  as  follows,  did  you  not:  "I  was  surprised  when 
they  informed  me  at  the  bank  that  you  were  anxious,  I 
know,  for  there  is  nothing  in  this  world  you  would  not  do 
for  me  and  there  is  nothing  in  this  world  I  would  not  do 
for  you,  so  we  have  gone  through  life  doing  nothing  for 
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each  other."    Do  you  recall  that ?     A.     Yes,  sir ;  I  thought 
he  would  laugh  at  that. 

Q.  And  on  January  13th,  1944,  six  days  later,  he 
wrote  you  in  substance  as  follows :  "If  you  were  surprised 
can  you  imagine  my  surprise  when  I  read  your  letter  and 
you  said  we  had  gone  through  life  doing  nothing  for  each 
other.  Sixty  smackers  a  week,  year  in  and  year  out,  for 
forty  years,  $124,800  you  consider  nothing.  Heigh-ho- 
Lackaday;  surprises  never  cease."  Did  he  write  you 
that?     A.     Yes. 

Q.  Was  there  any  more  correspondence  after  that? 
A.  Yes.  I  sent  him  a  few  cards  and  told  him  I  had  gone 
to  Philadelphia  to  see  family  friends. 

Q.  Now,  you  were  living  in  New  York,  were  you  not, 
from  the  time — 1907,  we  will  call  it, — the  time  you  ceased 
to  live  together  as  man  and  wife,  until  you  left  to  come  to 
California  in  1936?     A.     Yes,  sir. 

Q.  Well  now,  Mr.  Fields,  where  did  he  claim  his  home 
to  be  during  the  time  you  ceased  to  live  together  as  man 
and  wife? 

Mr.  Herron :  That  doesn't  have  anything  to  do  with 
the  motion  presently  pending. 

Mr.  Preston:     It  shows  the  place — 

The  Court:  You  are  not  going  into  the  question  of 
domicile  at  the  present  time? 

Mr.  Preston :  It  is  not  for  that  purpose.  It  is  only  for 
the  purpose  of  showing  there  was  an  arrangement  luider 
the  jurisdiction  of  New  York. 

The  Court :    All  right. 

Q.  By  Mr.  Preston:  Where  did  Mr.  Fields  live  at 
the  time  you  separated?  A.  He  lived  in  his  home  in 
California. 
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Q.     1907?     A.     Oh,  in  1907? 

Q.  When  you  separated?  A.  I  thought  you  said 
1944. 

The  Court:  No,  he  is  going  back  to  1907,  the  time  you 
separated. 

Q.  By  Mr.  Preston :  At  the  time  you  separated  ?  A. 
He  jumped  around  so. 

Q.     What?     A.     I  said  "You  jump  around  so." 

The  Court:    He  is  going  back  to  the  beginning. 

Q.  By  Mr.  Preston :  Go  back  to  the  time  you  separated 
in  1907,  when  Claude,  Jr.  was  a  child.     A.     Yes. 

Q.  Where  did  you  live  and  where  did  he  live  ?  A.  In 
1907  he  was  in  New  York,  I  believe,  at  that  time. 

Q.  How  long  did  he  stay  in  New  York  in  your 
opinion?  A.  According  to  the  contracts  that  he  had  a 
few  weeks  here  and  there  around  the  city  and  in  Brooklyn. 
Then  he  would  go  back  on  the  road  again  to  Canada  and 
Buffalo. 

0.  Well,  you  have  stated  in  your  papers  in  New  York 
that  he  left  for  California  in  about  1928,  is  that  right? 
A.     Yes,  I  believe  it  was  1928. 

Q.  At  all  times  previous  to  1928  then  he  was  a  resident 
of  New  York,  is  that  your  conclusion  or  your  opinion? 
A.     I  don't  know  what  he  called  his  home. 

Mr.  Bisbee:  I  suggest  that  is  an  improper  question — 
what  her  opinion  is. 

The  Court:  She  was  not  a  resident  of  California,  any- 
way, 1  think  the  rule  in  regard  to  what  constitutes  an 
agreement  between  husband  and  wife  is  the  same  whether 
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you  go  by  the  law  of  New  York  or  otherwise.     I  notice 
in  your  memorandum  you  even  cite  a  case  of  mine. 

Mr.  Preston:  Yes,  I  did.  That  is  all  I  want  to  ask 
this  witness. 

Q.  By  Mr.  Herron:  Mrs.  Fields,  with  respect  to  a 
letter  written  March  29th,  1932,  do  you  remember  having 
written  Mr.  Fields  in  part  as  follows:  "In  answer  to 
your  question,  could  we  manage  on  $50.00  a  week  until 
things  look  up,"  did  you  reply:  "Yes,  I  will  try  to  do 
what  I  can  to  help  you  in  your  trouble.  Need  I  tell  you 
what  it  will  mean  in  sacrifices  to  me?  In  view  of  your 
statement  concerning  your  financial  affairs  just  now  I 
haven't  very  much  choice  either  way,  have  I  ?  It  is  really 
too  unfortunate  that  you  have  these  repeated  attacks  of 
grippe."  Then  did  you  also  say:  "Out  of  the  many 
thousands  you  make  weekly  you  call  $75.00  to  me  the 
lion's  share.  Certainly  I  will  do  what  I  can  and  as  long 
as  I  can  on  $50.00  a  week  to  help  you  out  in  your  trouble. 
This  $50.00  will  have  to  cover  rent,  gas,  electricity,  tele- 
phone, ice,  and  the  milk  bill,  food  and  clothing  for  two, 
until  Claude  is  located  and  the  inevitable  incidentals." 
Did  you  so  write?     A.     Yes,  sir. 

Mr.  Preston:    What  date  was  that? 

Mr.  Herron:  That  is  one  of  your  letters  which  you 
disposed  of  with  a  line,  but  not  those  lines. 

The  Court :     All  right. 

Q.  By  Mr.  Herron:  Now,  Mrs.  Fields,  it  is  a  fact, 
isn't  it,  that  during  all  this  period  of  time  you  accepted 
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what  you  got?  If  Mr.  Fields  wrote  you  that  he  couldn't 
give  you  $70.00  you  would  take  $50.00,  wouldn't  you? 
A.     I  had  to. 

Q.  And  then  you  would  from  time  to  time  write  him 
and  beg  him  for  more,  and  sometimes  you  would  get  it,  but 
more  often  you  would  not,  is  that  right?     A.     Positively. 

Q.     And  that  was  all  there  was  to  it?     A.     Yes,  sir. 

Mr.  Herron:     That  is  all. 

Mr.  Preston:  May  it  please  the  court,  do  you  want 
to  ask  her  any  questions  ? 

The  Court :    No. 
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APPENDIX  C. 

[Clk.  Tr.  pp.  68-74.] 

In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  CaHfornia,  Central  Division. 

The  Penn  Mutual  Life  Insurance  Company,  a  corpora- 
tion, Complainant,  vs.  Walter  Fields,  et  al.,  Defendants. 
No.  7854-Y  Civil. 

Digest  of  the  Letters  Written  by  Mr.  &  Mrs.  Fields 
TO  Each  Other. 

The  letters  herein  digested  begin  on  December  28,  1914 
and  end  December  12,  1945.  There  are  a  few  letters  and 
telegrams  that  bear  no  date.  The  letters  are  referred  to 
herein  by  their  respective  numbers. 

1. 

Shows  that  on  December  28,  1914,  Mrs.  Fields  stated 
"the  arrears  (in  payments)  are  all  righted"  by  the  pay- 
ment of  $100.00. 

2. 

Shows  offer  on  January  4,  1915,  of  Mr.  Fields  to  sup- 
ply a  home  to  the  wife  and  their  son  in  Philadelphia. 

3. 

On  January  20,  1915,  Mrs.  Fields  wrote,  postponing 
acceptance  or  action  on  offer  of  Philadelphia  home. 

5. 

Mr.  Fields  agreed  to  pay  railroad  fares  of  wife  and  son 
to  Cleveland.     Again  offers  to  get  a  home  for  them. 

6. 

Mrs.  Fields,  on  October  1,  1913,  acknowledges  receipt 
of  "the  weeklv  money  up  to  date.     Asks  for  additional 
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$100  to  move  into  small  flat"  and  states,  "we  won't  annoy 
you  any  more  for  anything  truly/' 

7. 

Mrs.  Fields,  on  October  18,  1915,  acknowledges  receipt 
of  $50.00  on  the  $100.00  requested  in  6,  supra,  and  again 
refers  to  renting  a  little  flat. 

8. 

On  October  20,  1915,  Mrs.  Fields  acknowledges  receipt 
of  $50.00  "to  date." 

10. 

On  July  29,  1916,  she  asked  "your  help  of  a  little  extra 
money  each  week  to  go  to  Atlantic  City"  to  avoid  some 
infectious  disease  prevalent  in  New  York  City. 

11. 

On  May  23,  1917  she  reminded  him  that  "our  weekly 
remittance  these  last  few  weeks"  not  paid. 

14. 

On  February  7,  1922,  she  wrote  "our  weekly  remittance 
received  to  date."  Asked  for  additional  money  for  rent, 
etc. 

15. 

On  February  20,  1922,  she  wrote  she  had  received 
"cheque"  and  "$70  went  right  to  the  rent,  the  rest  for 
part  on  furniture  bill."  Asks  "for  a  larger  weekly  re- 
mittance than  $30." 
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17. 

On  November  17,  1925,  she  thanks  him  "for  the  cheque 
for  ^0.00  (sixty)  that  leaves  you  twenty  dollars  in  ar- 
rears from  last  week." 

No. 

On  February  5,  1926,  she  wrote  'Thank  you  for  the 
cheque  for  $65.00  (sixty  five  dollars)  this  week—,  un- 
doubtedly you  made  a  mistake  in  sending  five  dollars  too 
much, — however  it  will  keep  until  next  week." 

18. 

On  October  14,  1926,  she  wrote  "Our  weekly  remittance 
received,  for  which  we  thank  you." 

19. 

On  June  4,  1927,  she  acknowledged  receipt  of  "cheque 
for  seventy  five  dollars  ($75.00)  and  note  your  arrange- 
ment with  Harriman  Bank  for  future  payments,  which  is 
agreeable  to  me,  and  acceptable." 

20. 

On  December  4,  1928,  she  renewed  request  to  make 
weekly  payments  larger,  because  of  his  increased  earnings. 

21. 

On  January  16,  1929,  thanked  him  for  New  Years  pres- 
ent. Explained  poor  state  of  health  and  renewed  request 
for  increased  payments. 

23. 

On  March  29,  1932,  she  referred  to  his  question,  "could 
we  manage  on  fifty  dollars  ]^r  week  until  things  look  up." 
She  reminded  him  of  the  sacrifices  that  would  entail,  in- 
creased expenses,  etc. 
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24. 
On  May  5,  1932,  he  wrote  that  "within  the  week  I  will 
make  your  allowance  fifty  dollars  per  week  until  things 
look  up  a  bit,"  that  "prospects  are  more  effulgent,"  and 
"you  are  not  going  to  suffer  very  long  until  you  are  back 
on  seventy-five  again." 

25. 
On  May  19,  1932,  letter  from  Harriman  Bank  chang- 
ing weekly  check  to  her  from  $75.00  to  $50.00. 

28. 
On  March  28,  1933,  she  informed  him  she  had  heard 
from  Guaranty  Trust  Co.  that  payment  of  $50  per  week 
would  be  made  to  her.    Spoke  of  four  payments  not  made 
by  Harriman  Bank,  and  of  being  destitute. 

31. 

On  April  6,  1933,  Hattie  acknowledged  receipt  of  his 
"cheque  for  two  hundred,  covering  four  weeks.  Most  of 
outstanding  bills  of  the  past  four  weeks  are  attended  to." 

34. 
On  June  19,  1934,  she  wrote,  renewing  "question  of  a 
life  time,  to  give  us  a  home." 

35. 

On  December  9,  1934  she  wrote  "won't  you  please  keep 
your  promise  and  send  me  the  rest  of  the  cut  you  made." 

(All  of  her  foregoing  letters  were  written  from  New 
York.) 

36. 

On  August  9,  1935,  she  wrote  from  New  Commodore 
Hotel,  Los  Angeles,  about  his  illness. 
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39. 

On  February  15,  1936  W.  C  Fields  wrote  Claude 
Fields,  "Have  just  stopped  story  that  for  thirty-six  years 
I  have  unfailingly  remitted  money  to  your  mother." 

40. 

On  June  27,  1938,  he  wrote  her  "Is  this  your  under- 
standing and  agreement  you  wish  me  to  allow  you  seventy 
dollars  per  week  for  a  period  of  say  ten  or  twelve  weeks. 
During  the  stay  of  Claude's  intended  bride  when  your 
household  expenses  will  naturally  increase.  Then  you 
agree  to  accept  fifty  dollars  per  week  for  a  like  period 
immediately  following,  after  which  we  return  to  the  sixty 
dollars  per  week  arrangement  again." 

41. 

Lloyd  Wright  letter  of  February  24,  1938,  re  taxes. 

43. 

On  March  29,  1939,  she  wrote  in  reference  to  his  present 
of  a  coat  and  dress. 

45. 

Letter,  April  8,  1939,  from  Alan  A.  Gray  re  taxes,  and 
referring  to  separation  agreement. 

49. 

July  8,  1942,  she  wrote  asking  "a  favor  of  you''  that 
he  pay  her  railroad  fare  to  New  York  and  return  for 
Claude's  wedding. 

50. 

January  7,  1944,  she  wrote  from  Hotel  Empire.  New- 
York  City,  "I  was  surprised,  when  they  informed  me  at 
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the  bank,  that  you  had  telegraphed  my  whereabouts.  But 
you  were  anxious  I  know,  for  there  is  nothing  in  this 
world  you  would  not  do  for  me,  and  there  is  nothing  in 
this  world  I  would  not  do  for  you,  so  we  have  gone 
through  life  doing  nothing  for  each  other." 

51. 

To  which  he  replied,  on  January  13,  1944,  "If  you 
were  surprised,  can  you  imagine  my  surprise  when  I  read 
your  letter  and  you  said  we  had  gone  through  life  doing 
nothing  for  each  other.  Sixty  smackers  a  week,  year  in 
and  year  out,  for  forty  years  ($124,800.00) you  consider 
nothing.     Heigh-ho-lackaday,  surprises  never  cease." 

Respectfully  submitted, 

John  W.  Preston 
John  W.  Preston,  Jr. 
By  John  W.  Preston 
Attorneys  for  Walter  Fields  and  Adel  C. 
Smith,  Defendants. 
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